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CASES 


ARGUED  AND  DETERMINED 


IN  THE 


AT    MACON, 
JU^sTE  term:,  1861. 


Pkesent— JOSEPH  H.  LUMPKIN,  ) 

RICHAKD  F.  LYON,       [Judges. 
CHARLES  J.  JENKINS,  j 


Bedding   Evans,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

1.  Under  the  laws  of  this  State,  a  free  person  of  color,  indicted  for 
murder,  may  be  legally  convicted  of  voluntary  manslaughter. 

Motion  in  arrest  of  judgment,  decided  by  Judge  "WiL- 
C.  Perkins,  at  the  April  Term,  1861,  of  Millei*  8u- 
Court. 

At  the  April  Term,  1860,  of  the  Superior  Court  of  Miller 
r,  the  grand  jury  found  and  returned  a  special  present- 
charging  Br^ding  Evans,  a  free  person  of  color,  with 
of  murder,  committed  by  him  in  taking  the  life 
James  Smith,  on  the  27th  of  December,  1869,  in  said 
Miller. 

April  Term,  1861,  Evans  was  brought  to  trial,  in 
of  law,  under  said  presentment,  a  bill  of  indictment 
,.  xxxiii — 1.- 


2  SUPREME  CX)IJRT  OF  GEORGIA. 

ETans  vs.  The  State  of  Georgia. 

thereoD  being  duly  waived.  The  trial  resulted  in  the  rendi- 
tion, by  the  jury,  of  a  verdict,  finding  Evans  guilty  of  volun- 
tary manslaiighter. 

Counsel  for  the  defendant  then  made  a  motion  in  arrest  of 
judgment  in  said  case,  on  the  grounds  : 

Ist.  Because  a  verdict  of  guilty  of  voluntary  manslaugh-   ' 
ter  could  not  be  rendered  on  said  indictment. 

2d.  Because  a  free  person  of  color  cannot  be  legally  eon- 
yicted  of  voluntary  manslaughter  upon  a  free  white  person, 
and  that  the  verdict  was  therefore  illegal,  and  could  not  be 
enforced. 

The  presiding  Judge  overruled  the  motion,  and  the  ac- 
cused complains  of  the  decision  as  erroneous. 

Arthub  Hood,  for  plaintiff  in  error. 

F.  D.  Bailey,  Solicitor  General,  contra. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

The  motion  in  arrest  of  judgment  in  this  case,  is  predica- 
ted upon  the  radical  difference  in  social  position — in  relative 
rights  and  duties — between  the  white  and  African  races, 
which  obtains  in  Georgia. 

It  is  argued  with  great  ingenuity,  that  the  degraded  posi- 
tion of  the  free  person  of  color  precludes  the  idea  that  a 
homicide  committed  by  bira,  upon  a  free  white  person,  not 
justifiable,  can  be  reduced  below  the  offense  of  murder. 

Ist.  It  must  be  borne  in  mind  that  the  laws  of  Georgia, 
providing  for  the  trial  and  punishment  of  slaves  and  free 
persons  of  color,  for  public  offenses,  give  no  definitions  of 
those  offenses.  For  these,  we  are  remitted  to  the  Penal  Code 
for  the  trial  and  punishment  of  citizens.  There  all  offenses 
are  clearly  defined,  and  it  must  have  be^  the  intention  of 
the  Legislature  to  apply. these  definitions  to  offenses  commit- 
ted by  slaves  and  free  persons  of  color. 

Without  pausing  to  inquire  what,  upon  the  hypothesis 
drawn  from  degraded  social  position,  is  to  be  done  with  those 
cases  of  homicide  by  the  inferior  upon  the  superior,  which 
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Enni  M.  The  Sute  of  Georgia 


aoDot  ratiooallf  be  forced  into  tlie  class  "justifiable,"  (as 
where  the  parties  were  previously  wholly  noknowD  to  each 
other,  and  the  party  hilled  was  the  assailant)  or  to  speculate 
upon  the  necessity  for  legielation  on  the  subject,  our  enquiry 
must  be,  how  is  tht  law  written  f 

2d.  By  the  latter  claofie  of  the  second  seotiou  of  the*Act 
approved  24th  December,  1821,  entitled  "An  Act  to  alter 
tsd  amend  the  several  lawa  for  the  trial  of  slavea  and  fVee 
penous  of  color,  in  this  State,  (T.  R.  E.  Cobb'a  Digest,  996,) 
it  is  enacted  that  "  in  case  a  verdict  of  manslaughter  shall  be 
found  by  the  jury,  the  punishment  shall  be,"  etc.  Now  this 
Act  recognizes  and  provides  for  the  punishment  of  man^ 
lUughter  when  committed  by  a  slave  or  free  person  of  color, 
bat  neither  it,  nor  any  law  of  which  it  ie  amendatory,  nor 
any  subsequent  Act  either  defines  what  shall  be  manslaughter 
vben  committed  by  a  slave  or  free  person  uf  color,  or  distin- 
gDighes  with  reference  to  the  stdrject  of  a  homicide  so  com- 
mitted. If  asked,  then,  what  is  the  legal  definition  of  the 
offense  of  which  this  plaintiff  in  error  was  convicted,  viz : 
■BDslaughter,  and  for  which  the  above  recited  Act  prescribes 
bu  punishment,  we  are  driven  to  the  sixth  section  of  the 
fonrth  division  of  the  Penal  Code,  (T.  E.  E.  Cobb'a  Digest, 
7ft3,)  and  it  is  in  these  words :  "  Manslaughter  is  the  unlaw- 
fiil  killing  of  a  human  creature  without  malioe  either  ex- 
prased  or  implied,"  etc  It  is  the  province  of  the  jury  to 
nquire  whether  the  evidence  shows,  in  the  act  done  by  the 
■eoosed,  the  elements  of  the  crime  thus  defined. 

Did  the  accused  unlawfully  kill  a  human  ereature  f    The 
jny  bare  ftHind  that  he  did.     Did  he  kill  his  victim  without 
}    wlioe  afbretbonght,  either  expressed  or  implied?    The  jury 
bave  (bund  that  he  did. 

'  In  view  of  the  general  penal  code  which  defines,  and  of  the 
}wl  laws  for  slaves  and  free  persons  of  color,  which  pre- 
soibes  the  punishment  of  manslaughter,  we  cannot  say  that 
li*  plain  tl  ft'  io  error  did  notorconld  not  commit  thatoSense 
Mehargeti , 
Let  the  J  udgment  be  affirmed. 
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Redding  Evans,  plaiDtiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

1.  Even  immediately  afler  an  assault  endangering  life  or  limb,  the  kill* 
ing  of  an  assailant  by  the  assailed  will  be  manslaughter,  if  it  be  appa- 
rent that  the  assault,  and  with  it  the  personal  danger  of  the  assailed, 
had  ended,  and  that  the  mortal  wound  was  inflicted  as  the  assailant 
had  ceased  from  the  atterftpt,  and  was  retreating. 

2.  It  is  no  sufficient  ground  for  a  new  trial  that  illegal  evidence  was  ad- 
mitted, when  no  objection  was  made  to  its  introduction  when  offeredi 
nor  at  any  time  anterior  to  the  rendition  of  the  verdict.        ,         ^ 

3.  On  the  trial  of  a  free  person  of  color  for  the  offence  of  murder,  it  is 
no  error  for  the  Court  to  charge  the  jury,  **that  it  was  not  necessary 
for  them  to  be  satisfied  beyond  a  reasbnable  doubt  that  the  prisoner 
was  a  free  person  of  color;  the  question  of  his  status  in  society  had 
nothing  to  do  with  his  guilt  or  innocence,  but  that  it  was  merely  des- 
criptive ;  and  that  if  they  were  satisfied  from  the  evidence  that  he  was 
a  free  person  of  color,  that  was  sufficient  on  that  point." 

Indictment  for  murder,  in  Miller  Superior  Court,  tried 
before  Judge  William  C.  Perkins,  at  April  Term,  1861. 

The  facts  and  circumstances  attending  the  homicide  in 
this  case,  as  shown  by  the  testimony,  are  substantially  as 
follows : 

Redding  Evans,  the  accused,  was  the  reputed  son  of  one 
Dolly  Evans,  who  was  generally  known  and  regarded  as  a 
free  person  of  color — a  mulatto,  half  black  and  half  white; 
the  defendant  lived  with,  and  called  Dolly  Evans  mother, 
when  he  was  a  boy,  but  had  been  known  to  deny  that  she 
was  his  mother;  James  Smith,  the  deceased,  was  a  married 
man,  but  at  the  time  of  the  homicide  was  living  separate 
from  his  wife;  some  time  before  the  difficulty,  Evans  and 
Smith  had  been  unfriendly,  on  account  of  Evans'  criminal 
intimacy  with  Smith's  wife;  they  had  also  had  a  misunder- 
standing about  some  chickens  of  Evans|  eating  up  some 
growing  corn  belonging  to  Smith,  and  Evans  told  Smith  he 
had  better  not  bother  his  chickens,  for  he,  Evans,  might  kill 
him  if  he  did.  On  one  occasion.  Smith,  his  wife,  and 
Evans,  were  all  on  the  bed  together,  and  Evans  and  Mrs. 
Smith  were  under  the  cover;  Smith  ordered  Evans  out  of 
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tbe  house,  but  he  did  not  go;  Smith  tliea  went  out,  and 
Evans  followed  liini  and  knocked  him  down,  and  made  bim 
uniae  back  in  tbe  bouse  and  sit  down,  and  Evuns  tlieu  went 
b&ek  to  bed  with  Smitli's  wife,  in  tlte  presence  of  Suiitli  and 
hie  children ;  Evans  was  in  the  habit  of  going  to  bed  with 
Mrs.  Smith.  On  an  occasion  previous  to  the  homicide, 
Eteds  said,  thift  Smith  was  no  benefit  to  the  country,  and  if 
h«  bothered  him,  he,  Evans,  would  cut  his  tliroat;  on  ano- 
ther occasion,  Evans,  in  speaking  of  Smith,  oaid,  that  tbe 
latter  bad  bothered  bim  a  good  deul,  and  if  he  did  not  mind 
he  would  put  bim  where  tbe  dogs  wouhl  not  bite  bim ;  that 
they  had  him  on  a  scout  from  a  warrant,  but  that  be  did  not 
intend  to  leave ;  and  that  if  they  did  not  let  bim  alone,  be 
would  kill  some  of  them ;  he  further  said,  that  if  they  would 
let  him  kill  Smith  and  Cook,  and  beat  Ranew,  they  might 
do  what  they  pleased  with  him.  Evans  had  threatened  to 
kill  Smith  on  other  occasions.  On  the  morning  of  the  homi- 
ode,  SooAtb  went  to  the  house  where  his  wife  and  children 
lived,  because,  he  said,  thut  be  bad  bennl  Evans  was  going 
to  run  away  with  his  wife,  and  was  going  down  after  his 
(liildren.  Smith  hnd  been  at  the  house  where  bis  wife  lived 
liut  a  few  miniites  before  Evuns  also  came,  and  as  Evans 
ajipniached  tbe  houw,  Smith  fired  upon  him  with  a  singlc- 
Wrellcd  shot  gun,  and  wounded  him  in  tlic  s;de.  Evans 
then  fired  upon  Smith  five  times,  with  a  revolver,  wounding 
liin)  in  the  side,  on  tbe  arm,  and  twice  in  tbe  abdomen,  of 
vbi^  he  died  in  a  few  hours.  The  homicide  occurred  in 
Mia  Connly,  on  tbe  26tb  day  of  December,  1S59.  Smith 
«u  walking  around  and  off  from  Evaus,  when  tbe  latter 
killed  bim.  The  record  does  not  show  that  any  exceptions 
,.  »we  taken  to  the  competency  or  admissibility  of  auy  part  of 
^testifiKfiiy  offcrcl  on  the  trial. 

'.■Ute  presiding  Judge,  amongst  other  things,  inslrueteil  the 
J^"lhut  it  was  not  necessiiry  for  tiieui  to  be  satisfied  be- 
f^a  rejisuiiable  doubt  that  the  prisoner  was  a  free  person 
li6»Ior;  tilt'  question  of  his  siatua  In  society  had  nothing  to 
Aicilb  liiH  ^uilt  or  innuccuce,  but  that  it  was  merely  de- 
and  if  they  were  satisfied  from  the  evidence  that  he 
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was  a  free  person  of  color,  that  was  sufficient  on  that  point" 
The  jury  rendered  a  verdict  against  the  defendant,  of  guil- 
ty of  voluntary  manslaughter,  and  his  counsel  moved  for  a 
new  trial  on  the  following  grounds,  to-wit : 

Ist.  Because  the  verdict  was  contrary  to  the  evidence,  and 
strongly  and  decidedly  against  the  weight  of  the  evidence, 
and  contrar)^  to  law  and  the  charge  of  the  Court. 

2d.  Because  the  Court  erred  in  charging  the  jury  as  here- 
inbefore set  forth,  as  to  the  proof  necessary  to  sustain  the 
allegation  in  the  indictment,  that  the  accused  was  a  free  per- 
son of  color. 

3d.  Because  the  Court  erred  in  permitting  the  State  to 
prove  that  it  was  the  general  reputation  in  the  neighborhood 
that  Dolly  Evans  was  a  free  person  of  color,  and  that  she 
was  reputed  to  be  the  defendant's  mother. 

4th.  Because,  under  the  testimony,  the  defendant  should 
not  have  been  convicted,  as  the  homicide  was  justifiable. 

The  Court  overruled  the  motion  and  refused  the  new  trial. 
That  decision  is  the  error  alleged  in  the  bill  of  exceptions. 

A.  Hood,  for  plaintiff  in  error. 

F.  D.  BaileYi  Solicitor  General,  oorUrd. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

After  verdict  in  the  Court  below,  the  plaintiff  in  error 
moved  for  a  new  trial,  on  several  grounds,  as  set  forth  in  the 
statement.  The  first  and  second  grounds  will  be  considered 
together,  because  the  correctness  of  the  verdict  must  be  de- 
termine<l  by  applying  the  law  to  the  facts  in  evidence. 

There  can  be  no  doubt  that  the  deceased  came  to  his  death 
by  wounds  inflicted  by  the  plaintiff  in  error,  with  intent  to 
kill  him.  The  justification  rests  upon  the  alleged  necessity 
imposed  upon  the  plaintiff  in  error,  to  kill  the  doeeased  in 
order  to  save  his  own  life.  If  this  necessity  appear  from  the 
evidence,  the  verdict  should  have  been  set  aside  and  a  new 
trial  ordered.  But  if,  on  the  contrary,  it  appear  that  the 
slayer  was  in  no  imminent  danger  when  he  inflicted  the  mor- 
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Ul  wound ;  that  the  deceased  had  either  made  no  assault 
npoo  him  or  had  ceaBed  from  it,  aud  was  retiring,  it  would 
be  difficult  to  make  out  a  case  of  aelf-defense. 

This  defense  rests  mainly  upou  the  fact  Uiat  deceased  fired 
iipun  aud  wounded  the  plaiiitiET  in  error,  with  a  shot-^uo.  It 
is  not  very  apparent  from  the  evidence  whether  this  shut  was 
Diade  whilst  Uie  ptalntifF  iu  error  was  in  the  act  of  drawing 
his  pistol  or  before  lie  attempted  so  to  do.  But  in  the  doubt 
attaching  to  this  point,  justice  to  the  accused  mav  entitle  him 
h)  the  assumption  that  deceased  leveled  his  gun  and  was  in 
the  act  of  firing,  before  plaintiff  in  error  drew,  or  attempted 
to  draw,  his  pistol.  This  places  the  deceased  io  the  position 
of  assailant.  But  does  it  make  out  the  defense  ?  The  evidence 
does  not  show  either  that  the  deceased  continued  the  assault 
or  tliat  he  had  the  means  of  continuing  a  dangerous  assault. 

The  witnesses  say  he  had  a  shot-gun,  and  do  not  say  it  was 
a  double-barrel  gun,  or  that  deceased  had  any  other  weapon, 
or  was  reloading,  or  was  continuing  to  advance  upon  the  ac- 
cused. On  the  contrary,  two  witnesses  say  distinctly,  that 
tlie  accused  shot  four  five  times  at  deceased,  inflicting  as  many 
iroaod;),  and  that  while  he  was  so  shooting,  deceased  was 
wilkiDg  away  from  him.  Tlie  testimony  is,  that  deceased 
had  only  a  single-barrelled  shot-gun,  and  afler  having  deliv- 
ered his  fire,  was  powerless  in  the  presence  of  a  foe  armed 
wtb  a  revolver.  The  jury  were  abundantly  justified  in 
dnwing  this  inference  from  the  evidence ;  and  then  theques- 
tim  would  arise,  did  the  accused  infiict  those  four  or-  five 
aoaads  upon  the  deceased  under  the  excitement  of  reasona- 
Ijll  fears  fur  his  personal  safety,  or  wob  he  prompted  by  a  sud- 
t  impulse  of  passion  occasioned  by  the  assault  then 
and  ended.  The  verdict  evinces  that  they  arrived  at 
inclusion,  and  in'view  of  the  seventh,  thirteenth 
_  ifleent!)  sections  of  the  fourth  division  of  the  Penal 
Wc,  we  piTceive  in  their  finding  no  error  of  law  or  of  tkct. 
Weituslaiii  this  verdict  upon  tliia  ground,  that  even  imme- 
Stttiy  after  an  assault  endangering  life  or  liiub,  the  killing 
<it  the  assailant  by  the  assailed  will  be  manslaughter,  if  it  be 
tiiat  the  assault,  and  with  it  the  personal  danger  of 
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the  assailed,  had  ended,  and  that  the  mortal  wound  was  in- 
flicted as  the  assailant  had  ceased  from  the  attempt  and  was 
retreating. 

The  statistics  of  crime  in  Georgia  show  that  the  lower 
grades  of  felonious  homicide  are  of  much  more  frequent  oc- 
currence than  the  higher.  This  may  result  from  the  inclina- 
tion of  jurors  to  acquit  entirely,  where  the  evidence  does  not 
justify  a  conviction  for  murder. 

In  all  cases  where  a  just  discrimination  is  exercised  by  ju- 
ries, Courts  should  scrupulously  avoid  interference  with  their 
verdict. 

The  next  ground  of  exception  is,  that  the  Court  erred  in 
admitting  common  repute,  as  evidence  of  the  maternity,  and 
consequently,  social  position,  of  the  accused.  We  have  search- 
ed the  record  in  vain  for  evidence  that  objection  was  made  to 
the  introduction  of  this  testipiony  when  offered,  or  at  any 
time  anterior  tb  the  rendition  of  the  verdict.  If,  therefore, 
it  were  illegal  evidence,  of  which  wc  are  by  no  means  satis- 
fied, we  could  not  entertain  the  exception. 

The  remaining  exception  is  to  the  charge  of  the  Court,  pe- 
garding  the  degree  of  certainly  as  to  the  social  caste  of  the 
accused,  necessary  to  a  conviction.  In  this  charge,  we  under- 
stand the  Court  to  have  discriminated  between  the  question 
of  guilt  or  innocence,  and  the  question  of  social  caste,  and  to 
have  intimated  that  a  less  degree  of  certainty  was  requisite 
upon  the  latter  than  upon  the  former  question,  and  he  con- 
cludes with  these  words:  "If  you  are  satisfied  from  the 
evidence^  that  he  is  a  free  person  of  color,  that  is  sufficient  on 
that  point.^'  This  is  equivalent  to  saying,  unless  so  satisfied, 
the  evidence  is  insufficient  on  that  point;  and  in  all  this  we 
see  no  error.  Our  conclusion  is,  that  the  motion  for  a  new 
trial  Avas  properly  overruled. 

Lot  the  judgment  be  affirmed. 


MACON,  JUNE  TBBM,  1861. 


Needham  Mnis,  plaintiff  in  error,  vs.  AasER  Lockbtt, 
defeDdant  in  error. 

L,  vu  engaged  id  a  treaty  of  marriage  witb  tlie  onlr  daughter  of  H., 
vho,  to  indues  L.  to  break  ap  a  buHinsu  in  which  he  wa«  then  en- 
ppi,  and  to  settle  near  bim,  ao  that  he  conid  have  the  beoefil  of  the 
tociety  of  his  daaghter,  promiBed  to  give  him  a  leltlemcnt  of  land 
Bear  to  where  he,  U.,  then  lived,  at  the  same  time  pointiog  out  and 
going  over  the  land  with  him.  After  the  mBrriage,  Ij,  vent  into  the 
poMeuion  of  the  land  b;  the  consent  of  M.  as  a  gift,  and  conlinoed  to 
ue  and  occnpf  it  as  his  own  for  aeveral  jearH,  in  the  meantime  clear' 
iig  the  land,  and  making  valuable  improvementa.  On  a  bill  filed  b; 
L.  for  specific  performance,  and  to  compel  an  execotion  of  titles,  etc.: 
Stld,  that  tbe  gift  woa  good,  aod  nould  be  enfbrced  in  equity ;  that 

.  the  taking  of  poMeasion,  and  making  valuable  improvementa,  waa 
iuch  a  part  performaDce  aa  took  the  case  out  of  tbo  statute  of  fraudf. 
Bdd,  further,  that  M.  could  not  show,  in  avoidaoce  of  such  perform- 
ance, thaf  the  benefits  received  hj  L,,  from  tho  use  of  the  lands,  etc.^ 
Mir  and  more  than  compensated  him  for  all  improvements  and  ex- 
peosca,  etc. 

la  Equity,  id  Bibb  Superior  Court,  tried  before  Judge 
HABRiaj  at  December  Term,  1860. 

Tbe  &cts  of  this  case  are  fully  stated  id  the  opinion  Qf  the 
Coart  as  prooounccd  by  Mr.  Justice  Lyox 

Bailey  &  DeGhafpenbjeid  and  E.  A.  Nb8bit,  for 
plaintifi*  in  error, 

RuTHEBFORQ  aDd  L.  X.  WuiTTLE,  for  dcfcndaDt  id 
OTor. 

B;/  the  Court — Lton,  J.,  delivering  the  opinion. 


fitbb 


This  WBB  a  bill  filed  by  Abner  M.  Lockett  against  Need- 
Thomas  K.  Minis,  aod  William  Holmes,  sheriff 

County,  for  specific  performance  and  injunction.  The 

oetoallegeil  ill  the  bill  are,  that  the  complainant  intermar- 
>)(d  with  the  daughter  of  the  defendant,  Needliam  Mima,  in 
tb  year  1849 ;  that  at,  and  previous  to,  the  intermarriage, 
IW(Q)mptaJiiaiit,  was  engaged  as  contractor,  at  work  with  his 
on  tliu  BoDth  Western  Railroad,  which  was  a  lucra- 
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live  business ;  that  he  was  about  to  engage  with  others  in 
another  and  very  profitable  contract,  as  it  turned  out  to  be ; 
and  that  while  the  treaty  of  marriage  was  pending,  and  be- 
fore the  marriage,  and  frequently  afterwards,  Mims  impor- 
tuned him,  the  complainant,  to  quit  the  business  in  which 
he  was  then  engaged,  and  to  settle  near  him,  where  he  oonld 
have  his  daughter,  who  was  an  only  one,  near  him,  and 
enjoy  the  benefit  of  her  society ;  and  that  to  induce  him  to 
do  BO,  he  pointed  out  a  settlement  of  land,  consisting  of 
about  660  acres,  that  he  would  give  hini;  that  he  took  him 
over  the  land,  pointed  out  the  boundaries,  eta,  and  spoke  of 
the  land  as  complainant's.  That,  influenced  by  these  consi- 
derations, complainant  soon  after  the  marriage  quit  the  busi- 
ness in  which  he  was  then  and  had  been  previously  engaged, 
and  moved  his  hands  on  the  lands  in  the  year  J  850,  and 
took  possession  of  it  as  his  own,  understanding  it  to  be  a 
gift.  That  he  continued  to  occupy  and  use  the  land  as  his 
own  from  that  time  up  to  the  year  1856,  when  the  bill  was 
filed ;  that  during  the  time  he  made  valuable  improvements, 
by  clearing  land,  putting  into  a  state  of  cultivation,  building 
houses,  etc.,  to  the  value  of  two  thousand  dollars,  or  other 
sum ;  the  defendant  making  no  claim  to  the  land,  or  any  part 
thereof,  but  frequently  and  repeatedly  saying  that  he  had 
given  it  to  the  complainant,  that  it  was  his,  eta ;  that  at  one 
time,  he  had  the  surveyor  to  run  the  line  dividing  the  tract 
given  to  complainant  from  his  land,  to  prevent  complainant 
fh)m  going  over  on  to  ]iis  land  in  cutting  timber,  and  to 
know  where  to  run  his  fence,  etc. ;  that  in  the  year  1856, 
shortly  before  the  filing  of  the  bill,  defendant  pointed  out,  and 
caused  the  said  land  to  be  levied  on  by  the  sheriiT  of  Bibb, 
to  satisfy  an  execution  against  said  defendant,  in  favor  of 
William  Lockett,  the  brother  of  complainant,  on  which  was 
due  about  the  sum  ot  ^,000.  That  at  the  sale,  and  when 
the  land  was  being  offered,  complainant  gave  notice  of  his 
claim  of  title  to  the  land  to  the  persons  present ;  and  after 
which,  the  defendant,  Thomas  N.  Mims,  a  son  of  the  defen- 
dant Needham,  and  who  was  present,  and  heard  the  notice, 
bid  the  sum  of  $4,000  for  the  land,  and  as  no  other  bid  was 
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made  for  the  land,  the  said  Thomas  raised  his  own  bid  to 
$6,000y  when  it  was  knocked  off  to  him^  and  a  deed  made 
by  the  sheriff  to  him  in  pursuance  of  such  sale.  That  the 
said  sum  so  bid  by  said  Thomas^  and  paid  to  the  sheriff,  was 
in  whole  or  in  part  really  the  money  of  defendant,  Needham, 
and  raised  by  him  by  the  sale  of  other  property  advanced  to 
Thomas  N.,  for  that  purpose.  That  said  Thomas  X.,  in  bid- 
ding off  said  land,  and  in  taking  a  title  from  the  sheriff,  did 
so  with  knowledge  of  complainant's  rights  in  the  premises. 

The  bill  prayed  for  a  specific  performance  by  the  said 
Xeedham,  whether  it  be  a  sale  made  upon  good  and  valuable 
consideration,  or  whether  it  be  a  gift,  and  that  said  Need- 
ham  execute  to  complainant  a  proper  warrantee  deed  for 
said  lands,  and  that  the  sheriff's  sale  and  deed  for  the  pre- 
mises be  declared  null  and  void,  and  the  deed  surrendered 
to  be  cancelled;   that  all  the  defendants  be  restrained  by 

injunction  from  disturbing  complainant's  possession  of  the 
land. 

The  answer  of  the  defendant,  Needham  Mims,  admits  that 

at  the  time  of  the  marriage,  complainant  was  engaged  in 

business  on  the  South  Western  Railroad,  and  that  he  desired 

complainant  to  settle  near  him,  that  ho  and  his  wife,  in  their 

old  age,  might  enjoy  the  society  of  complainant's  wife — their 

only  daughter,  for  whom  it  was  defendant's  wish  to  provide 

as  amply  and  comfortably  as  the  condition  of  his  estate  at 

his  death,  after  the  payment  of  debts  and  justice  to  his  other 

children,   would   permit,   not   anticijmting   that   the   lands 

claimed  by  complainant  would  be  needed  to  pay  his  debts, 

and  with  the  intention  and  desire  to  have  his  daughter  near 

to  him,  and  in  fact  intending  at  his  death  to  give  her  a 

settlement  of  land  near  where  he  now  lives,  if  at  that  time 

the  condition  of  his  estate  would  enable  him  to  do  so.     That 

he  did  request  the  complainant  to  settle  on  the  land  claimed 

by  him  ;  and  that  he,  complainant,  did  enter  into  the  {)0S8es- 

sion  of  them  with  his  consent,  and  at  his  request,  except  fifty 

acres,  of  which  he  never  had  the  jjossession ;  and  that  in 

conversation  with  complainant  the  defendant  did  say  to  him, 

that  lie  intended  these  lands  for  his  daughter.     That  before 
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the  marriage  he  did  suggest  to  complainant  to  settle  near 
him,  and  spoke  to  him  of  the  land  which  he  intended  for  his 
cUiughter;  and  did  say  to  him,  if  her  share  would  not  be 
sufficient,  he,  complainant,  could  purchase  lands  enough  near 
him  to  make  a  good  settlement,  or  words  to  that  eflect.  That 
he  did  go  with  complainant  upon  the  lauds  that  he  intended 
ultimately  to  give  to  his  daughter,  pointed  out  the  lines, 
spoke  of  the  quality,  and  at  the  time  referred  to  (in  defen- 
dant's bill),  in  presence  of  his  family,  he  did  usq  the  words 
attributed  to  him,  to  wit,  "  Mr.  Lockett  is  well  pleased  witli 
his  place,  and  thinks  it  will  be  a  pretty  place  to  settle.'' 
Defendant  denies  that  he  did  give  to  the  complainant  the 
lands  claimed,  nor  any  part  of  them,  and  did  not  intend  to 
give  them  to  him  or  his  wife ;  on  the  contrary,  retained  the 
title  to  the  same,  being  fully  determined  then  and  since,  that 
he  should  not  have  a  title  to  the  same,  either  as  against  himself 
or  his  heirs  and  creditors.  That  at  the  time  of  the  conversa- 
tion, and  up  to  the  sale,  respondent  held  the  title  to  the  land, 
and  he  only  intended  to  give  him  the  use  of  the  same  until 
his  death,  or  until  he  made  some  other  disposition  of  them, 
and  not  until  his  death  did  he  expect  or  intend  to  give  them. 
That  complainant  knew,  whether  he  would  give  them  to  his 
daughter  at  his  death  or  not,  depended  upon  his  debts,  the 
condition  of  his  estate,  and  of  his  family,  at  that  time.  He 
denies  tJiat  he  gave  the  lands  to  complainant,  in  considera- 
tion of  his  contemplated  contract,  or  for,  or  on  account  of, 
any  other  consideration;  or  that  he  ever  entered  into  any 
contract  or  agreement  by  which  they  were  sold  or  given  to 
him.  On  the  contrary,  he  says,  all  that  ever  transpired  in 
word  or  deed,  and  all  that  he  ever  said  or  did,  in  this 
respect,  had  reference  to  a  future  purpose  to  give  them  to  his 
daughter  at  his  death,  all  the  time  intending  to  reserve  to 
himself  the  right  to  do  so  or  not,  according  as  circumstances 
might  determine.  He  denies  that  any  acts  or  words  done  or 
said  by  him  to  complainant  in  this  respect,  constitute  a  gift, 
and  was  not  intended  to  be  a  gift,  or  to  convey  a  title,  but 
had  reference  only  to  a  future  purpasc,  defendant  all  the 
time  retaining,  and  intending  to  retain,  his  right  to,  and 
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dominion  over,  the  land  in  his  own  hands.    That  before  and 
after  the  marriage,  he  had  a  free  and  full  eonversation  with 
the  complainant  about  his  affairs,  telling  him  that  he  did  nofe 
wLah  him  to  be  deceived,  that  he  was  very  much  in  debt, 
and  if  he  was  able  to  give  his  daughter  a  settlement  of  land 
near  him  he  would  like  to  do  so;  and  that  he  had  already 
made  his  will,  and  in  that  he  had  left  certain  lands,  being 
chiefly  those  claimed,  to  his  daughter,  but  if  she  died  with- 
out children,  it  would  revert,  etc. ;  but  that  he  did  not  intend 
to  part  with  the  title  until  his  death  ;  and  that  he  could  live 
on  the  lands,  and  have  what  he  could  make  off  of  them ;  that 
he,  with  his  n^roes,  aided  by  the  hands  of  complainant, 
moved  some  houses  off  his  land  on  to  those  intended  for  his 
daughter,  and  built  others ;  and  that  a  part  of  the  negroes  ■ 
intended  for  his  daughter,  and  the  hands  of  complainant, 
went  into  and  occupied  those  houses  on  this  land  in  1850. 
During  that  year,  complainant  lived  with  respondent,  his 
negroes  working  with  respondent's  on  his  lands,  complainant 
having  a  part  of  the  crop.     Complainant  also  lived  with  res- 
pondent in  1851,  and  in  the  fall  of  that  year,  or  spring  of 
1852,  he  and  his  family  went  on  to  tlie  land,  respondent  con- 
senting that  he  might  liave  the  use  of  the  land,  but  with  the 
knowledge,  and  according  to  the  understanding  with  respon- 
dent, that  he  did  not  own  the  land,  that  the  defendant  re- 
tained, and  intended  to  retain,  the  titles  and  control  of  the 
same.     The  complainant  then  remained  in  possession,  and  is 
still  living  on  the  land.     In  1850,  complainant  and  respon- 
dent jointly  cleared  and  cultivated  a  new  ground  on  the  land, 
and  complainant  has  since  continued  to  cultivate  it,  and  has 
since  cleared  some  small  fields,  ^such  as  to  make  the  use  of 
the  lands  more  profitable,  and  with  knowledge  that  the  lands 
were  not  his.     Respondent  did  propose  to  complainant  to 
change  the  lines  of  the  lands  which  he  intended  to  give  his 
wife  and  daughter,  so  as  to  have  the  houses,  which  Avere  on 
tlie  part  allotted  in  his  will  to  his  wife,  on  the  lands  intended 
for  his  daughter ;  and  he  did  have  the  line  run  by  a  sur- 
veyor, and  all  this  he  did  in  reference  to  an  ultimate  gift  to 
his  daughter.     The  dealing  made  by  complainant  with  these 
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lands  was  with  the  oonsent  of  respoDdent,  believing  it  vrould 
enhance  their  value  for  cultivation  to  complainant,  and  not 
injure  their  ultimate  value  to  his  daughter.  The  improve? 
ments  were  made  by  complainant,  with  knowledge  that  the 
lands  were  not  his,  and  w^ithout  even,  until  a  recent  period| 
asserting  title  to  it.  Respondent  denies  that  the  improve 
ments  were  of  the  value  of  two  thousand  dollars,  and  he 
asserts  that  the  use  and  profits  realized  by  complainant  there- 
from were  worth  vastly  more  than  all  the  improvements,  and 
instead  of  losing  thereby,  he  has  been  a  considerable  gainer. 

Defendant,  in  his  answer,  sets  up  and  insists  on  the  statute 
of  frauds  as  a  bar  to  performance,  and  that  he  did  point  out 
the  land  for  levy  and  sale,  in  satisfaction  of  the  execution  in 
favor  of  William  Lockett,  and  that  he  persuaded  his  son, 
Thomas  N.,  to  buy  the  land,  and  furnished  him  with  $3,500 
of  the  money  paid  for  it  at  the  sale,  and  took  said  Thomas' 
note  for  said  amount,  which  he  now  holds;  that  complainant 
gave  notice  of  his  claim. 

The  defendant)  Thomas  N.,  by  his  answer,  denies  all  knowl- 
edge of  a  gift  or  of  any  title  or  interest  of  complainant  in  the 
land ;  that  complainant  did  give  notice  at  the  sale,  of  his  claim 
to  the  land  ;  that  he  purchased  the  land  bona  fide  for  his  own 
use  and  benefit,  and  that  he  sold  his  own  land  to  raise  money 
to  enable  him  to  buy  the  land ;  that  he  did  bid  $4,000,  and 
raised  this  bid  to  $6,000,  so  as  to  pay  off  the  execution,  and 
thus  to  prevent  the  sale  of  other  lands  of  his  father  that  was 
advertised  at  the  same  time,  and  that  he  did  so  at  the  request 
of  his  father,  from  whom  he  borrowed  $3,500  of  the  money 
to  enable  him  to  make  the  payment,  etc. 

On  the  trial,  the  complainant  introduced  Albert  Horne  as 
a  witness,  who  testified  that  he  knew  the  lands  in  dispute;  was 
on  it  as  overseer  for  Lockett  and  Mims,  in  1850,  and  had  not 
seen  it  since ;  heard  Mims  say  he  had  given  the  lands  to  Lock- 
ett, and  that  he  intended  to  do  better  by  his  daughter  (Lock- 
ett's  wife,)  than  any  other  of  his  children.  This  was  the  first 
year  after  Lockett's  marriage.  Heard  Mims  say  this  often. 
Heard  him  say  at  the  spring  that  Lockett  had  built  a  dwell- 
ing house  on  the  land.     When  I  went  to  see  Mims  at  his 
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lower  or  mill  place,  to  get  in  with  him,  he  would  not  employ 
me  without  consulting  Lookett.  He  said  he  had  given  him 
a  plantation  up  there.  Did  not  know  who  put  up  the  im- 
provements. Mims  employed  the  witness  as  an  overseer,  and 
paid  him,  and  he  did  not  stay  there  but  two  or  three  months ; 
the  amount  paid  was  very  little ;  did  not  remember  the  time 
of  year  he  went  there. 

Samuel  B.  Hui^ter,  another  witness  for  complainant,  said 
that  Lockett  ^vas  married  in  1849.  He  and  his  brother  were 
engi^ed  in  railroad  business  on  the  South  Western  Railroad. 
Bailroad  business  was  profitable.  Lockett  came  up  the  year 
after  his  marriage  and  lived  the  first  year  with  Mims,  and  in 
the  Spring  of  1851  lefl  Mims'  and  moved  on  to  the  land  in 
dispute,  and  has  lived  there  ever  since — ^about  three  or  four 
hundred  yards  from  Mims'.  Lockett,  since  his  marriage, 
pat  up  on  the  land  a  gin  house  and  screw,  two  cribs,  four  or 
five  negro  houses,  a  stable,  and  a  dwelling  house,  cleared 
about  one  hundred  acres  of  land,  built  lots  and  made  other 
improvements,  worth  in  the  aggregate  about  81,900.  Lock- 
ett used  these  premises  as  other  neighbors  occupied  and  used 
theirs.  Never  heard  to  the  contrary  that  Lockett  owned  the 
land  until  this  suit.  The  place  was  worth  $10  00  or  $12  00 
an  acre,  and  there  was  between  six  and  seven  hundred  acres. 

Orass-Examined — Said  he  did  not  know  what  buildings 
before  or  what  after  the  marriage ;  thinks  there  were  some 
small  improvements  on  the  place  before  the  marriage.  He 
derived  his  knowledge  from  knowing  the  place ;  cannot  swear 
that  Lockett  put  any  house  on  the  place  except  the  gin  house; 
never  saw  any  body  put  the  other  houses  there.  The  gin 
house  is  framed  and  shingled,  and  weather-boarded  up ;  there 
is  a  screWthere;  gin  house  alone  is  worth  $400  00. 

While  this  witness  was  under  cross-examination,  counsel 
for  defendant  proposed  the  following  question  :  ''  What  was 
the  value  of  the  rent  of  the  lands  and  the  use  and  occupation 
of  the  premises  so  testificil  to  have  been  in  the  possession  of 
the  complainant,  per  annum,  during  the  time  that  he,  com- 
plainant, has  held  possession  of  the  same  ?" 

To  this  question,  counsel  for  complainant  objected,  and  the 
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Court  sustained  the  objection,  on  the  ground  that  it  wflf 
legally  competent  in  the  case  before  the  Court  to  8et-o£F 
value  of  such  of  the  improvements  as  were  made  by  the  < 
plainant  on  the  lands,  with  the  value  of  the  rent  of  the  la 
and  the  use  and  occupation  of  the  premises,  and  that  th< 
ception  of  the  rents,  issues  and  profits,  by  the  complait 
could  not  defeat  a  parol  gift  of  land,  consummated  by 
performance. 

To  this  decision,  counsel  for  defendant  excepted,  and  tl 
upon  consented  that  a  decree  might  be  taken  in  favor  of  c 
plainant,  and  a  decree  was  accordingly  rendered  by  the  , 
in  favor  of  complainant  for  the  premises  in  dispute. 

The  direction  given  to  this  case,  on  the  trial  in  the  C 
below,  relieves  it  from  many  of  the  embarrassing  queal 
that  usually  arise  upon  applications  for  specific  perform 
of  parol  agreement  in  respect  to  land,  and  narrows  the  w 
case  down  to  a  single  question,  that  is,  conceding  all  th 
claimed  by  the  complainant,  in  his  bill,  to  be  true,  tha 
that  there  was  such  an  agreement  and  that  complainant, ' 
reference  to  that  agreement,  was  admitted  to  the  possessio 
and  made  valuable  improvements  on,  the  land,  and  used 
occupied  it  under  that  agreement  for  several  years,  for 
consent  to  the  decree,  on  the  refusal  of  the  Court  to  alloin 
question  to  be  answered,  conceded  so  much  and  dispa 
witli  any  proof  in  support  of  the  bill.  Whether  the  ( 
plainant  is  not  concluded  by  the  statute  of  frauds  if  the 
vantages  or  benefits  received  or  realized  by  him  during 
time,  from  the  rents,  issues  and  profits  equal  or  exceed 
value  of  the  improvements  put  on  the  land  by  him  ? 
afifirmative  of  that  proposition  is  maintained  by  counsel 
plaintiif  in  error,  who  rest  their  case  on  the  argument  th 
it  be  true  that  the  complainant  has  been  fully  compens; 
for  all  loss  and  damage  he  has  sustained  by  his  possess 
labor  and  improvements  made  and  expenses  incurred  on 
land,  in  faith  of  this  agreement  by  the  use  of  the  land,  tl 
can  be  no  authority  or  reason  for  a  departure  from  the  £ 
ute,  but  tliat  the  statute  must  obtain  in  it  and  all  cases,  ex< 
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when  it  woald  bo  a  fraud  on  tho  party  not  to  enforce  it,  and 
tliat  there  can  be  do  fraud  wlicn  there  in  no  injury  done. 

Aa  strong  and  plausible  as  tliis  vie^v  appears,  we  cannot 
adopt  or  enforce  it.  Tlie  {rpneral,  in  fact,  the  universal  rule 
ts,  that  Courts  of  Equity  will  decree  a  specific  performance 
of  a  parol  agreement  in  respect  to  land,  (except,  of  course,  in 
tho»e  Courts  or  places,  sucli  11:4  Xorth  Carolina,  where  part 
perfonnanoe  will  not  talte  tho  case  nut  of  the  statute,)  where 
the  purchaser  or  donee  lias  been  admitted  to  the  posiiosiion, 
and  made  vnluahle  improvcmenlR  on  the  fuitli  of  and  under 
the  agreement,  and  when  these  facta  appear  there  is  not  an 
exception  to  the  rule.  Compensation  in  never  allowed  in 
lh«c  cases  to  excuse  tlie  performance,  whether  in  money  or 
mher  thing,  because  the  party  has  so  fur  executed  his  part 
of  the  agreement  as  to  entitle  him  to  an  execution,  and  com- 
pensation in  lieu  of  that,  is  not  what  he  contracted  to  have. 
All  the  Courts  require  is  jiroof  of  the  agreement,  and  that  it 
liu  been  so  far  [tartly  executed  as  to  let  the  purchaser  into 
the  possession  under  it,  nnd  that  he  lias  made  valuable  im- 
provements on  the  land,  and  a  performance  will  be  decreed. 
To  allow  parties,  in  avoidance  of  this  rule,  to  go  farther  and 
iaquire  whether  injury  has  in  fiict  resulted,  or  whether  the 
furrespouding  benefits  already  received  have  not  fully  com- 
pensated for  the  change  of  ]K>s.scssion  and  improvements,  in 
onler  to  hring  the  case  back  within  the  operation  of  the 
statnte,  would  be  to  inaugurate  an  entirely  new  rule  on  this 
satyect,  and  add  greatly  to  the  complication  of  this  already 
toifaarra^ing  question,  and  would  be  wholly  changing  the 
rights  of  the  party  under  the  agreement.  Such  an  inquiry 
voold  always  arise  in  those  cases  where  n  bare  possession 
iirriied  iipon  to  take  the  case  out  of  I  he  .statute,  anil  that 
"  r^ys  been  held  to  be  sufficient  for  that  purpose, 
fc  inquiry  never  ha*;  been  gone  into,  or  if  so,  has  uni- 
been  disaUowe<I  by  the  Courts.  The  question  of 
Ration  in  lieu  of  specific  performance  has  been  con-^id- 
ftind  white  tiie  Court  of  Equity  has  regretted,  when  it 
»  practiciiblc,  that  it  had  not  been  adopted,  rather  than  that 
of  ipccific  iierrorinancc,  (Foster  vs.  Hale,  'i  Vescy,  69C,}  yet 
r  Vol.  x.xxiii — 2. 
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the  rule  was  too  well  settled  to  admit  of  it,  ejsccpt  only  in 
those  cases  where  payment  of  the  purcliase-money  was  relied 
on  as  part  performance;  and  I  take  it,  that  the  reason  of  that 
is,  that  when  the  thing  done  is  tiie  payment  of  money,  that 
can  always  be  measured,  and  its  exact  equivalent  returned, 
and  when  the  possession  is  changed  or  improvements  made, 
the  value  of  these  things  must  always  be  matter  of  opinion 
merely,  and  cannot  be  mcai<ured  or  exactly  ascertaineil  so  as 
certainly  to  put  the  party  making  them  in  the  same  condition 
he  was.  In  this  case,  the  complainant  had  entirely  changed  his 
occupation,  gone  into  the  possession  of  the  land,  remained 
there  in  its  use,  cultivation  and  improvement  from  1849  to 
1856,  on  the  faith  of  the  agreement  that  it  was  his,  and  a 
possession  in  which  he  could  not  be  disturbed  but  by  his  own 
act.  In  such  a  case,  would  it  not  be  the  merest  speculation 
as  to  what  would  or  would  not  be  a  compensation  to  him  in 
lieu  of  the  land  itself  with  its  improvements?  And  would 
it  not  be  a  gross  fraud  on  him  to  rcK][uire  him  to  take  a  com- 
pensation in  lieu  of  tiiat  which  he  was  le<l  to  believe,  under 
the  agreement,  he  was  to  receive?  "A  party  who  has  permit- 
ted another  to  perform  acts  on  the  fai^h  of  an  agreement  shall 
not  insist  that  the  agreement  is  bad,  and  that  he  is  entitleil  to 
treat  those  acts  an  if  they  never  existed."  Morphet  vs.  Jones, 
1  Swanst,  131. 

There  is  another  reason  that  occurs  to  me  as  entitled  to 
much  consideration,  in  opposition  to  the  principle  insisted  up- 
on here,  though  I  have  not  seen  it  in  the  books — that  is,  when 
a  party  has  placed  himself  in  a  position  to  ask  for  a  specific 
performance,  either  by  possession  or  improvement,  the  thing, 
that  is,  the  land,  is  his,  or  at  least  he  is  entitleil  to  a  convey- 
ance, a  specilic  performance,  at  that  time,  and  the  rents, 
profits,  issues  or  benefits  accruing  to  him  from  its  use  and 
occupation  from  that  time  are  his,  and  not  that  of  tlie  vendor 
or  donor;  and  when  he  is  aske<l  or  ixniuiVed  to  appropriate 
these  things  or  benefits  in  compensation  for  his  lal)f)r,  im- 
provements and  expenses,  he  is  asked  or  rt?quire(l  to  compen- 
sate himself  with  that  which  is  his  own,  and  for  which  he  is 
supposed  to  have  entered  into  the  agreement. 
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But  wlictlicr  we  )i:tvegivun  sound  reasons  tor  denying  the 
princijilc  maintainf>(I  by  counsel  or  not,  tliere  is  one  that  muBt 
be  satisfaetory,  and  that  is,  that  the  Courts  of  Equity  have 
adopted  these  things — a  chan^p  of  the  jtosfiessions  and  val- 
nablo  improvements  made  on  the  faith  of  the  agreement — as 
tests  of  the  right  of  a  party  to  t)ie  enforcement  of  a  verbal 
contrnet  for  land,  and  we  are  not  disposed  to  entrench  upon 
or  irufKiir  that  rule.  There  are  some  adjudications  upon  the 
dirw-t  point  made  which  are  most  decidedly  againnt  the  posi- 
tion of  the  platutilf  in  error.  Young  vb.  Glendenning,  6 
Watt-s,  Pa.  ItejK)rt,  509,  was  an  action  of  ejectment  for  land, 
tlie  title  to  which  had  been  in  plaintiff,  and  the  defendant 
alkj^l  that  he  had  made  a  parol  gitl  of  the  land  to  him. 
Tht;  Court  had  charged  the  jury  upon  tiie  evidence:  "If  you 
are  satisfied  that  the  piaintilf  made  a  parol  gift  and  possession 
uat  taken  in  pursuance  of  the  gift  and  valuable  improre- 
nieiitit  made,  and  that  Young  has  not  been  fully  compensated, 
tlu-n  your  verdict  will  Iw  for  the  defondauL"  Upon  a  review 
nf  this  charge  ibc  Supreme  Court  of  Pennsylvania  decided  that 
"  The  directiou  was,  that  the  comjKinsatiou  for  improvements 
by  perception  of  profits  may  l)e  a  bar  to  specific  performance 
uf  agift."  Un  tlialfrromid  theequitahle  title  would  always  be 
(li'ffa^ilde,  for  a  tinn;  mu«t  come  when  compensation  will  be 
cnmplete,  and  the  right  of  the  donee  would  depend  on  the 
time  when  he  called  for  the  conveyance.  Nor  would  equity 
be  Ixmod  to  help  him  to  it,  though  called  fur  at  the  curliest 
Brivd,  08  it  would  be  suflicicnt  to  [irotect  his  possession  till 
should  bi!  had  from  the  laud.  But  whatever 
:ol^ection  to  spcciiic  ])erfortuance  there  might  orig- 
I  bwn,  thore  is  no  rule  of  e<juity  better  estab- 
B^iflL  encouragement  to  go  on  with  improvements 
elation  of  a  couvcyaii.ce,  is  a  ground  to  dis- 
*ivt>r  hy  conipelliug  liini  to  realize  the  expeo- 
'  »  Com  pen  silt  ion  is  the  opposite  of  per- 
ited  by  Lord  Alvanly,  3  Vesey  713, 
•^  ...  I  lie  original  coui'seof  the  Court,  thought 
!,  instead  of  execution,  ought  (o  have  been 
cs.     Slight  and  temporary  erections 
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for  the  tenant's  own  convenience  doubtless  give  no  equity, 
but  permanent  improvement  give  an  indefeasible  title  to 
have  the  contract  executed.  So  in  Syler  vs.  Eckhart,  1 
Benning,  378,  when  the  father  had  made  a  parol  gift  of  land 
to  his  son,  who  had  gone  into  possession  and  made  v«iluable 
improvements  on  the  land.  The  Court  held  that,  "Although 
the  Courts  are  not  disposed  to  extend  the  principles  on  which 
parol  agreements  conveying  lands  have  been  confirmed  fur- 
ther than  they  have  already  been  carried.^'  It  has  been  settled 
that  when  a  parol  agreement  is  clearly  proved,  in  consequence 
of  which  one  of  the  parties  has  taken  possession  and  made 
valuable  improvements,  such  agreement  shall  be  carried  into 
effect.  We  see  no  material  difference  between  a  sale  and  a 
gift,  because  it  certainly  would  be  fraudulent  in  a  parent  to 
make  a  gifl  which  he  knew  to  be  void,  and  then  entice  his 
child  into  a  great  expenditure  of  labor  of  which  he  meant  lO 
reap  the  benefit  himself.  The  same  principle  was  ruled  in 
Huges  vs.  Walker,  12  Pa.  State  Rep,  173.  In  opposition 
to  these  authorities  and  principles  I  can  find  but  this  oppos- 
ing dicta,  referred  to  in  Counsel  Brief.  "  It  must  appear, 
however,  that  the  loss  of  his  improvements  would  be  a  sacri- 
fice to  the  purchaser.  If  therefore  he  has  gained  more  by 
the  possession  and  use  of  the  land  than  he  has  lost  by  bis 
improvements,  or  if  he  has  been,  in  fact,  fully  compensated 
for  the  improvements,  they  will  not  be  available  to  him  as  a 
ground  for  specific  extHJution."  The  cases  of  Wack  vs.  Sar- 
ber,  2  Wharton,  Pa.  387,  and  Eckert  vs.  Eckert,  3  Pa.  R, 
332,  are  referred  to  in  support  of  the  text;  and  on  reference 
to  the  cases  it  will  be  seen  that  they  do  not  support  it.  In 
the  one  case — that  of  Wack  vs.  Sarber — it  was  a  parol  gift 
of  land,  and  the  improvements  relied  on  were  trivial  and  but 
for  temporary  purposes.  ,  Those  were  held  insufficient.  And 
in  the  other,  Eckert  vs.  Eckert,  the  parol  contract  sought  to 
be  enforced,  was  made  afte?*  the  possession  of  the  land  and 
after  the  improvements  made.  This  has  always  been  held 
insufficient,  for  the  possession  and  improvements  must  be 
subsequent  to  the  contract  and  in  pursuance  of  it ;  hence  we 
cannot  regard  this  dicta  as  of  the  slightest  weight. 
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We  do  not  say  that  we  go  to  tlie  whole  leugtli  of  these 
decisions  from  Pennsylvania,  that  is,  to  sustain  a  naked  parol 
g>ft  of  land  to  a  mere  stranger,  fur  the  only  reason  tliat  such 
pnsun,  in  conMencc  of  such  gift,  has  gone  into  [x>sse3sion 
and  made  improvements,  for  which  he  ^as  since  t>een  r^m- 
bursMl  by  the  use  of  the  lands,  etc  Nor  do  we  say  that  we 
woold  not,  on  a  proper  case,  go  so  far.  Tt  ts  not  necessary 
that  we  should  ia  this  case  decide  so  mnch,  for  that  is  not 
this  case.  It  is  neither  a  naked  parol  gift,  nor  is  it  to  a 
ftnnger. 

Let  the  judgment  be  affirmed. 


Jame?  Story,  plaintiff  in  error,  va.  Thomas  Kimbrouoh, 
defendant  in  error. 

Oalhe  12th  dfty  of  Februarj,  K.  borrowed  of  8.  $0,000,  agreeing  to  pij 
bim  therefor  usurious  interest  at  the  rate  of  12}  per  centum  pcranDum, 

ud  gave  bis  uotea  to  S.  for  principal  and  uaurious  interest,  due  25th 
Decemlter,  IRSfi.     As  the  law  then  stood  tlie  whole  of  the  interest,  legal 
isd  nsDriou!!.  wui  void.     On  the  Hd  March,   IS.^O,  a  new  statute  was 
puted,  bj  which  the  principal  and  legal  interest  on  uontrac'ii  made  after 
that  date  waa  reuoverablc.   and  onl;  the  usurious  interest  was  void- 
After  thia  Act,  and  after  the  notes  beciitue  due,  S,  foieclosed  hia  mort- 
gage that  K.  had  giveo  to  secure  the  payment  of  the  monev,  and  was 
about  to  force  a  collection,  when,  and  on  the  2Ttli  day  of  Fubruarji 
18&T,  S.  agreed,  with  K.,  to  wait  with  him  for  the  payment  of  the 
Bouej  another  year,  and  K.  agreed  to  pay  him  at  the  rate  of  I2J  per 
nnt.  frona  (his  day  of  payment,  and  gavo  to  S.  Iiis  note  for  the  amount 
ofinterest  thus  agreed  on— the  old  debt  remaining  as  first  executed. 
^^^Wkti\  the,  time  thus  agreed  on  bad  elapsed,  K.,  attempting  to  force  a 
^■tflectlciii.  S.  paid  up  what  he  admitted  to  be  due  and  Hied  his  affidavit 
|Hp|«r  Section  S'.l'JofJudicinry  Act— that  there  was  no  more  due.  Htld: 
I      'IBIm  legiil  interest  wu  recoverable  on  the  principal  from  the  date  of 
■laUit  agreement. 
IDat  in  a  proceeding  of  this  Iclnd  tha  defendant  can  avail  himself  of 
'A  ti)a  dftfences  that  he  could  make  in  any  other  form  of  proceeding. 


I        Hotiun 


Kotion  from  Harris  county.     Tried  jjefore  Judge  Woh- 
,Uie  April  Term,  1861. 
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For  the  fects  see  the  opinion  of  the  Court. 
JoHNSOK,  Sloax  &  Johnson,  for  plaintiff  in  error. 
MoBLEY,  for  defendant  in  error. 

By  the  Cbwr^— Lyon,  J.,  delivering  the  opinion. 

Thomas  Kimbrough,  on  the  12th  of  February,  1856,  bor- 
rowed of  James  Story,  $6,000,  at  the  rate  of  12J  per  cent., 
gave  his  note  for  the  $6,000,  due  25th  Decenibcr,  1856,  witli 
interest  from  date ;  and  at  the  same  time  gave  his  note  to 
plaintiff  for  $386,  due  at  same  date,  being  for  excessive  in- 
terest on  large  note.  Kimbrough,  at  same  time,  executed  to 
plaintiff  a  mortgage  on  personal  property  to  secure  the  $6,000 
note.  After  the  maturity  of  the  note,  plaintiff,  Story,  fore- 
closed the  mortgage,  from  which  foreclosure  execution  issued. 
Afterwards,  and  on  the  27th' of  February,  1857,  Story  and 
Kimbrough  agreed  that  Kimbrough  might  keep  the  §6,000 
another  year,  at  the  same  rate  of  interest,  and  a  new  note  for 
the  sum  of  $375,  for  excessive  interest,  was  executed  by  Kim- 
brough to  Story ;  the  old  note  of  $6,000  was  not  changed 
or  renewed.  Kimbrough  paid  the  two  notes  for  excessive 
interest;  he  also  paid,  with  the  amount  of  these  two  notes, 
enough  to  amount  to  the  sum  of  $6,000 — the  amount  origin- 
ally borrowed,  except  the  sum  of  $12  50,  but  no  interest. 
The  defendant,  Kimbrough,  on  the  plaintiff  attempting  to 
force  a  collection  of  what  he  deemed  to  be  due  on  the  execu- 
tion, filed  his  affidavit,  under  359th  section  of  Judiciary  Act 
of  1799,  Cobb's  Digest  571,  denying  that  there  was  so  nincli 
due  on  the  debt  as  was  claimed  by  the  plaintiff,  Story.  And 
on  the  trial  of  the  issue  thus  formed,  the  presiding  Judge 
charged  the  jury  on  the  above  state  of  facts,  that  the  plain- 
tiff could  only  recover  tbe  $12  50,  and  that  the  Act  of  1856 
did  not  apply  to  the  case. 

This  charge  was  made,  meeting  the  defence  relietl  upon, 
that  IS,  that  as  the  plaintiff  had  taken,  or  lent  the  money 
upon  more  than  seven  per  cent,  interest,  the  contract  was 
usurious,  and  the  whole  of  the  interest,  both  legal  and  usur- 
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ioaa,  was  void,  aniler  the  Act  of  17tli  I>oceinber,  1845, 
Cobb,  i393,  and  that  the  payments  ma<1e  on  the  interest 
account  sboiiK]  be  deducted  from,  or  coasiiiored  payment  on, 
Ihe  principal  sum  lent. 

But  for  tlie  Act  of  1856,  reffrred  to  in  the  charge  of  the 
Court  (I'aniphlet,  |>agc  259),  the  charge  would  have  been 
correct.  By  the  Act  of  1856,  only  the  usurious  interest  on 
contracts  made  after  the  date  of  that  Act,  3d  Marcli,  1850, 
is  void;  under  it  the  principal  and  legal  inlcrcet  on  contracts 
made  after  that  date  may  be  rccuvere<l.  TJiis  Act  did  not 
apply  to  the  ori<;iual  contract,  liecause  it  was  niade  jtrior  to 
the  passage  of  tiic  Act,  and  the  interest  u[>  to  the  making  of 
the  new  contract,  on  29lh  February,  1857,  both  of  legal  and 
usarious,  wa.*  void,  and  could  not  be  recovered  :  but  the  last 
contract  of  tiie  latter,  for  another  year's  forbearance,  or  exten- 
sion of  the  time  of  payment,  was  a  new  contract,  made  while 
the  law  of  1856  was  in  foi-cc,  and  must  be  governed  by  that 
Act.  It  was  said,  that  it  could  not  be  a  new  contract,  be- 
cause the  note  was  not  cliangcd — no  new  note  was  given. 
That  is  true ;  but  it  was,  nevertheless,  a  new  contract,  as 
much  binding  on  the  plaintiff.  Story,  as  the  first  one,  and 
of  the  aumc  bcneiit  to  the  defendant  aa  tlic  first — under  the 
first  he  got  the  Iwnefit  of  the  use  of  $6,000  for  one  year,  and 
under  the  second  he  was  allowed  to  continue  its  use  for  tlie 
same  time ;  and  but  for  the  Inst,  the  plaintiff  would  have  got 
his  money  at  that  time  to  which  he  was  entitled.  That  they 
alloweil  the  old  securities  for  the  debt  to  remain  unchanged, 
did  not  make  it  the  less  a  contract  binding  on  botli  parties, 
■ecordiag  to  the  law  as  it  stood  at  that  date.  The  plaintiff 
«u  therefore  entitled  to  the  legal  rate  of  interest  upon  the 
tmoQiit  tVien  <lue,  from  the  date  of  this  lost  contract  up  to 
tlntimo  of  the  payment,  with  interest  on  the  balance  until 
fhwhote  is  paid;  the  defenduut  being  entitled  to  tlie  benefit 
rffiie  payments  made  of  usurions  interest,  and  also  of  1(^1 
eat  frum  the  first  to  the  second  contract,  as  payments  on 
■lint  thus  found  to  be  due. 
S.  It  w:ia  olijeoteil  by  Die  plaintiff,  that  defendant  was  not 
i  to  a  credit  of  these  sums  on  the  debt. as  payment,  but 
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that  he  could  only  get  ttie  benefit  of  them  as  sets-off,  and  this 
plea  could  not  be  set  up  in  this  proceeding.  We  think  other- 
wise, and  that  they  are  good  as  payment ;  but  were  it  other- 
wise, we  think  that  the  defendant  in  this  proceeding  is  enti- 
tled to  the  benefit  of  every  defence  that  he  has,  and  could 
make  available  in  any  other  form  of  proceeding. 
Let  the  judgment  be  reversed. 


LoQAN  Matthis,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

1.  A  verdict  in  accordance  with  the  evidence  will  be  maintained. 

2.  Where  the  presiding  Judge  correctly  charged  the  jury  as  to  the  law  of 
reasonable  doubts  in  criminal  cases,  and  the  jury  finds  against  the  pri- 
soner, their  finding  will  not  be  disturbed  on  the  ground  that  they  dis- 
'regarded  the  charge  of  the  Court,  unless  it  made  to  appear  that  the 
jury,  or  some  of  the  jury,  entertained  no  reasonable  doubt  of  the  pri- 
soner's guilt. 

8.  A  witness  cannot  be  impeached  by  proof  that  he  has  made  statements 
out  of  Court  at  variance  with  his  testimony  on  the  trial,  unless  a  pro- 
per foundation  be  first  laid  for  such  impeachment,  by  asking  the  wit- 
ness himself,  as  to  the  time,  place,  and  person  involved  in  the  proposed 
contradiction. 

4.  An  unsuccessful  attempt  to  impeach  a  witness,  though  in  violation  of 
law,  furnishes  no  ground  for  a  new  trial. 

6.  A  new  trial  will  not  be  granted,  on  the  ground  of  new1y-di.scovered 
evidence,  where  there  has  been  a  great  want  of  diligence  in  ascertain- 
ing the  facts,  and  obtaining  the  testimony. 

Indictment  for  murder,  in  Calhoun  Superior  Court,  tried 
before  His  Honor  Alexander  A.  Allex,  at  March  Term, 
1861. 

At  the  March  Term,  1861,  of  Calhoun  Superior  Court,  a 
bill  of  indictment  was  found  and  filed,  charging  Logan 
Matthis  and  Hillary  Matthis,  with  the  crime  of  murder,  in 
taking  the  life  of  Everett  Matthis,  in  said  county,  on  the  first 
day  of  March,  1861. 

Logan  Matthis  was  charged  as  principal  in  the  first  degree. 
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ud  Hillary  Matthis  as  priacipol  in  tlie  second  degree,  in  said 
offence. 

At  the  same  term  of  the  Court,  Logan  Matthis  was  pnt 
apon  bis  trial,  and  tlie  following  ttstimony  was  adduced,  ' 
to  vit. 

Mis.  Eliza.  D,  Kendrick,  witness  for  the  State,  testified: 
that  her  attentioa  was  attracted  by  Rome  loud  talking  and 
cur»Dg,  and  upon  looking  in  tiie  direction  of  the  noise, 
which  was  some  sixty  yards  olT,  she  discovered  ])rIsoner  and 
deceased  walking  together  arm  in  arm,  apparently  friendly; 
lh«7  suddenly  separated,  and  prisoner  asked  Hillary  Matthis 
for  a  pistol,  which  was  given  to  him,  and  with  it  he  shot 
deceased;  that  the  shooting  occurred  in  said  county,  in 
Much,  1861,  and  produced  the  death  of  the  deceased;  that 
at  the  time  he  was  shot,  the  deceased  was  standing  still,  and 
making  do  eEFurt  to  strike  or  injure  the  prisoner  or  any  one 
dae;  that  deoeased  had  no  knife  or  otiier  weapon  in  his  hand 
that  the  witness  could  see,  and  she  thinks  that  if  deceased 
hid  had  a  knife,  she  could  and  would  have  seen  it ;  after 
the  shooting,  the  prisoner  went  off  one  way,  an^  the  rest  of 
the  company  went  another,  leaving  deceased  alone. 

Sauuel  T.  Bbowx,  a  witness  for  the  State,  testified: 
that  he  saw  prisoner  shoot  deci'ased  with  a  pistol ;  that  when 
deceased  was  shot  he  ^va^  stmiding  still,  or  rather  reding  first 
oiteway,  and  then  the  other,  as  a  drunken  man  would  do; 
tijsl  d«wftsed  had  a  small  stick,  about  the  sixe  of  n  man's 
tlmmb,  in  his  right  hand ;  he  had  no  knife  in  his  hand  ;  wit- 
hM  wa-  t!ic  firet  to  go  to  deceased  after  he  was  shot;  imme- 
diately adix  the  shooting  Hillary  Matthis  and  George  Mat- 
went  off  one  way  and  prisoner  ran  off  another  way; 
of  tlic  Matthiscs  approached  deceased  after  he  was  shot ; 

Inaitsl  had  the  little  stick  with  the  larger  cud  in  his  right 

^■d  wtit  ri  witness  went  to  him. 
]0H.S'  IIastv,  a  witness  for  the  State,  testified :  that  in 

Iw  opinion  the  pistol  produced  is  the  one  prisoner  had  the 

i^il  after  the  shooting. 
iOfiBpu  El.L.13,  a  witness  for  the  State,  testified :  that  on 
:of  the  homicide,  and  before  it  occurred,  he  heard  the 
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prisoner  say  that  he  intended  to  tell  tlie  deceased,  that  he 
was  a  God-damned  rascal  before  the  followhig  Monday  morn- 
ing, and  more  than  that,  he  was  going  to  kill  deceased  before 
the  following  Monday  morning,  or  the  next  week,  anyhow; 
prisoner  then  had  a  pistol  with  three  loaded  barrels,  which 
was  very  like  the  one  produced  in  Court ;  prisoner  appeared 
cool  and  rational  when  he  made  the  threats,  and  a  short  time 
thereafter  walked  oflF,  arm  in  arm  with  deceased. 

George  Matthis,  in  behalf  of  defendant,  testified :  that 
the  witness,  Hillary  Matthis,  and  the  old  man  had  started 
home,  and  as  they  were  going  along  prisoner  and  deceased 
came  on  behind  them,  arm  in  arm ;  that  he  heard  the  lie  pass 
between  them,  and  deceased  wrung  loose  from  prisoner  and 
fell  to  cutting  at  him  with  his  knife ;  prisoner  then  demanded 
his  pistol  from  Hillary  Matthis  as  many  as  three  times,  and 
finally  snatched  it  out  of  his  hand,  and  told  deceased,  that  if 
he  kept  coming  on  him  he  would  kill  him ;  that  prisoner, 
afker  backing  four  or  five  steps,  fired  the  pistol,  the  deceased 
being  right  at  him,  cutting  at  him  with  the  knife  ;  that  after 
the  shooting  prisoner  ran  off,  and  the  witness  and  the  other 
Matthises  went  off  home;  that  deceased,  when  he  was  shoti 
had  a  stick  in  his  lefl  hand,  upon  which  he  leaned  whilst  he 
was  cutting  at  prisoner  with  the  knife;  deceased  did  not  cut 
prisoner. 

H.  L.  SiiAOGS,  in  behalf  of  defendant,  testified :  that  a 
short  time  liefore  the  homicide  prisoner  and  deceased  passed 
by  him,  and  after  a  little  time  they  began  to  talk  loudly  and 
angrily ;  witness  looked  to  see  what  was  the  matter,  aud  saw 
them  pulling  off  their  coats  to  fight,  and  heard  them  cursing 
and  swearing  at  the  same  time ;  the  deceased  was  popping 
his  fist  in  his  hand  and  stepped  up  to  prisoner,  aud  prisoner 
stepped  back  and  fired  ;  as  the  pistol  fired  deceaseil  clapped 
his  hand  to  his  bosom  and  hallooed,  and  sat,  or  fell  back  on  a 
log;  after  the  shooting  prisoner  ran  off  round  Dr.  Kendrick's 
residence,  and  the  other  Matthises  went  off  another  road  ; 
when  deceased  was  popping  his  fist  he  did  not  strike  as  if  he 
desired  or  intended  to  hurt,  but  kept  advancing  on  prisoner. 

George  W.  Arnold,  in  behalf  of  defendant,  testified : 
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that  hp  took  an  unopened  knife  out  of  dceejuwd's  |)ocket  the 
Baiu«  evening  )ie  wan  sliot,  and  after  tlic  shooting;  ihc  Made 
was  twp  and  a  half  or  three  inches  long. 

Dr.  R.  T.  KKyumcK,  iit  rebuttal  for  the  State,  testified  : 
tliat  dceeased  Wi:^  t-arried  to  his  office  after  he  ^vit's  shot,  and 
that  he  did  not  examine  or  senreh  his  pockets  fiir  n  knife, 
but  that  he  felt  nothing  heavy  in  either  of  theni. 

When  George  Katthie  vras  l>eing  examined  as  a  witness 
he  was  a-ikcd  the  question,  "  who  has  talked  witli  you  about 
this  case,  or  who  have  you  talked  with  alMut  it?"  to  which 
he  answered,  "  no  one  has  lieen  talking  with  me  about  what 
I  wonld  testify." 

For  the  purpoiK!  of  discredit inp  or  impeaching  the  said 
Geo^  Matthis.  the  State  offered  William  Fain  as  a  witness, 
to  prove  that  on  Monday  after  the  homicide,  he  hud  a  eon- 
Teraation  with  George  Mntthis  about  the  factfl  of  Raid  homi- 
cide, and  that  he,  ^Afatthts,  then  said,  that  prisoner  and 
decGAsed  were  walking  together,  arm  in  arm^  some  fifteen 
ateps  behind  him;  that  when  they  got  near  him  they  tore 
loose  from  each  other,  and  dcceaseil  commcnMnl  cutting  at 
[iriwneraud  prisoner  shot  him,  but  that  he,  Mntthin,  did  not 
!ee  the  shooting,  as  his  Imck  was  to  the  parties  at  the  time ; 
that  Mntthis'  statement  was  in  answer  to  a  direct  question 
by  Fain,  ns  to  whether  or  not  he  saw  the  shooting. 

Counsel  for  prisoner  objected  to  tiiis  cvideuco  to  impeach 
Matthis,  liemuse  a  sufficient  foundation  had  not  been  laid 
Aerefbr,  but  the  Court  admitted  the  evidence,  and  defendant 
tnxpted.  Prisoner  then  introduced  tliroo  witnesses,  who 
tMtiGed,  that  they  were  acquainted  with  the  character  of 
GcQfge  Mntthis  for  truth  and  veracity  in  the  neighborhood 
iiwfaich  he  livAl;  that  he  was  regarded  as  truthful,  and 
ivould  l>clieve  him  on  his  oath  in  a  eourt  of  justice. 
I  jury  found  the  defendant  guilty  of  willful  inurden 
coansel  moved  for  a  new  trial  on  the  grounds: 
Thit  the  verdict  was  contntry  to  law,  wintrary  to  cvi- 
aad  against  the  weight  of  evidence. 
That  the  verdict  was  contrary  to,  and  in  disregard  of, 
^WftDowing  charge  of  the  Court,  to  wit :  "  that  the  defend- 
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ant  was  entitled  to  the  full  benefit  of  any  reasonable  doubt 
the  jury  might  have  of  his  guilt ;  that  such  doubt  usually 
arises  from  the  absence  of  evidence,  or  from  a  conflict  of  evi- 
dence; and  that,  should  the  jury  have  any  such  reasonable 
doubt  OS  to  the  guilt  of  the  defendant,  they  should  not  find 
him  guilty." 

3d.  That  the  Court  erred  in  admitting  the  testimony  of 
William  £.  Fain,  to  impeach  the  witness  George  Matthis,  as 
hereinbefore  stated.  \ 

4th.  That  after  the  trial,  the  prisoner  had  discovered  new 
evidence,  which  would  go  to  show  that  the  homicide  was 
justifiable,  of  which  evidence  he  had  no  knowledge  until  after 
the  trial. 

In  support  of  the  last  ground  taken  in  the  motion  for  a 
new  trial,  counsel  for  the  prisoner  produced  the  affidavits  of 
David  Merritt  and  Wright  Merritt,  stating  that  they  were 
well  acquainted  with  the  deceased,  and  that  when  intoxicated 
or  angry,  he  was  a  dangerous  man ;  that  he  usually  carried 
about  him  a  large  knife,  and  when  angry  would  draw  and 
use  it;  that  from  their  knowledge  of  his  character  for  vio- 
lence, they  would  consider  a  man  in  danger  in  a  difficulty 
with  deceased,  when  he  had  a  knife  about  him,  and  was  mad 
or  drunk;  and  that  prisoner  must, from  his  familiar  acquain- 
tance with  deceased,  have  known  of  his  violent  and  danger- 
ous character. 

Prisoner  also  produced  his  own  affidavit,  stating,  that  from 
the  day  of  the  homicide  to  the  day  of  trial,  he  had  been  con- 
fined in  jail,  was  poor,  and  unable  to  employ  counsel  to  assist 
in  preparing  his  defence,  and  was  wholly  unlearned  in  the 
law;  and  that  he  was  not  aware  of  the  evidence  of  the 
Messrs.  Merritt  until  after  the  trial,  nor  of  Its  importance  in 
his  case ;  and  that  if  he  can  obtain  a  new  trial,  he  has  rea* 
son  to  believe  that  he  can  make  his  innocence  of  criminal 
intent  abundantly  manifest. 

The  presiding  Judge  refused  the  new  trial,  and  the  pri- 
soner asks  a  reversal  of  that  judgment,  on  the  ground  of 
alleged  error  in  the  same. 
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Vasos  &  Davis,  and  H.  F.  Kobbos,  for  plaintiff  in  error 

W.  E.  Smith,  Solicitor  General,  contra. 

Bg  thi  Court — Jenkins  J.,  delivering  the  opinion.* 

There  can  be  no  doubt  that  the  plaintiff  in  error  committed 
the  homieide  with  which  he  is  charged,  and  the  jury  found 
him  guilty  of  murder.  This  finding,  it  is  stiid,  was  contrary 
to  law  and  evidence,  and  against  the  weight  of  evidence. 
There  was  an  attempt  to  provh  by  one  of  tiic  witnesses,  that 
the  deceased  assailed  tiie  accused  with  a  large  knife  and 
attempted  to  do  a  serious  personal  injury.  But  upon  thia 
pmnt  the  evidence  ia  conflicting,  and  our  opinion  is,  that  the 
weight  of  evidence  in  strongly  and  decidedly  against  the 
wcosed.  We  therefore  concur  with  the  Court  below  in  over- 
ruling the  first  ground  for  a  new  trial.  It  is  urged  further, 
that  tbe  verdict  is  contrary  to  that  portion  of  the  charge  of 
tbe  Court  which  instructed  the  jury,  "that  the  defendant 
waa  entitled  to  the  full  benefit  of  any  reasonable  doubt  they 
■night  have  of  his  guilt." 

The  chaige  was  undoubtedly  correct,  but  ive  have  no 
meanB  of  arriving  at  the  oonclnslon,  that  any  of  the  jury 
mtertained  SDcb  reasonable  doubt,  and  cannot,  therefore,  j)er- 
ceive  that  they  disregarded  the  charge. 

The  impression  made  on  onr  niind:<,  by  the  evidence,  is  not 
Rich  as  to  satisfy  us  that  they  (the  jury)  must  necessarily 
tsve  entertained  doubts  of  the  guilt  of  the  accusucd. 

1.  The  foundation  for  the  impeacimicnt  of  the  witness, 
Qeorge  Jlitthis,  by  proving  declarations  made  by  him  in 
nrereation  with  another,  was  not  laid  in  accordance  with 

Umle  of  evidence.  The  witness,  Matthis,  was  dimply 
^iritli  whom  he  had  converHpd  relative  to  the  case,  and 
|he  hid  said  in  such  conversations.  In  1st  Grcenleaf, 
k  462,  the  rule  in  such  cases  is  thus  given:  "Before 
■n  be  done"  {the  proof  of  statements  not  under  oath) 
■  generally  held  necessary,  in  case  of  verbal  statements, 
ntoask  him,"  (the  witness  sought  to  be  impeached)  "as  to 
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the  time,  place  and  })er8on  involved  in  thesuf^posed  contradic- 
tion. It  is  not  enough  to  ask  him  the  general  question, 
whether  ho  has  ever  said  so  and  so,  nor  whether  he  has 
always  told  the  same  story,"  etc. 

In  si^port  of  which  the  learned  author  cites  Angies  vs. 
Smith,  1  M.  &  M.,  473 ;  Crowley  vs.  Page,  7  C.  &  P.,  789 ; 
Regina  vs.  Shellard  9,  C.  &  P.,  277;  Regina  vs.  Holden  8, 
C.  &  P.,  606 ;  Palmer  vs.  Haight  2,  Barbour's  S.  C.  R.,  210. 

To  tlie  same  effect  is  the  answer  of  the  Judges,  per  Abbot, 
C.  J.,  to  the  House  of  Lords,  in  the  Queen's  case,  2  Brod.  & 
Bing,  313.  The  rule,  as  givQJki  by  Mr.  Greenleaf,  has  here- 
tofore been  adopted  by  this  Court.  Wright  vs.  Hicks,  16th 
Ga.,  160. 

There  must  be  a  general  or  substantial  compliance  with 
^  this  rule,  to  authorize  the  admission  of  the  impeaching  evi- 
dence. Nevertheless,  we  do  not  regard  the  error  of  the  Court 
belo\f,  in  this  particular,  as  of  sufficient  moment  to  justify  a 
reversal  of  the  judgment. 

The  attempt  to  impeach  George  Mutthis,  by  the  witness 
Fain,  Wiis  a  failure.  The  testimony  of  Matthis  and  his  state- 
ment to  Fain  agree  in  the  main.  The  difference  consists  in 
the  fact  that  there  is  more  of  detail  in  his  testimony  than  in 
his  conversation,  doubtless  produced  by  interrogation  on  the 
stand,  and  in  the  statement  to  Fain  in  answer  to  a  distinct 
question,  that  he  did  not  see  the  shooting,  his  back  being 
turned  at  the  moment.  Yet  before  Fain  put  this  question, 
Matthis  state<l  to  him,  as  he  did  in  Court,  that 'Svhen  the 
parties  tore  loose  from  each  other,  deceased  commenced  cnt^ 
ting  at  prisoner,  and  prisoner  shot  him."  Doubtless  had  tlie 
question  put  by  Fain  been  put  to  him  in  Court,  witness 
would  have  answered  the  same  way.  If  it  be  said  that  this 
illegal  evidence  of  Fain  prejudiced  the  testimony  of  Matthis 
by  representing  him  as  testifying  to  what  he  did  not  see,  the 
reply  is  that  the  facts  secure  him  against  any  imputation  of 
falsehood  on  that  score. 

What  were  the  facts  ?  Matthis  had  witnessed  a  quarrel 
between  the  parties  still  in  progress.  He  saw  prisoner  take 
a  pistol  from  H.  Matthis,  for  the  avowed  purpose  of  shoot- 
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ing  (leoeaised — ^he  heard  the  report  of  but  one  pistol — eidcI  de- 
ceased, antl  lie  oiily,  was  shot.  The  cunclusion  from  all  this 
was  so  clear  [I  may  say  ine%'itable)  that  prisoner  sliot  de- 
ceased, that  false  Hweariiig  could  hardly  1%  imputed  to  the 
witneBB  lor  ossertiog  that  he  did  so,  though  at  the  moment  he 
may  hav«  been  looking  another  way.  The  general  agree- 
ment between  Matthis'  testimony  and  \\h  statement  to  Fain, 
ami  the  success  of  the  effort  to  siiHtaiii  him  by  proof  of  his 
general  character  murt  have  had  (he  elfec-t  of  streni^ihening 
his  testimony  in  the  estimation  of  the  jury.  An  nnsuecess- 
fal  attempt  to  impeach  a  witness,  though  in  violation  of  law, 
furnishes  no  grounds  for  a  new  trial. 

Again,  had  there  been  no  attempt  to  im])each  George 
Matthis,  we  think  the  testimony  of  other  witnesses  would 
have  juiitilied  the  jury  in  concluding  that  he  was  mistaken 
in  his  i^tatement  that  deceased  ivas  cutting  at  prisoner  with 
his  knife  when  prisoner  shot  him.  Believing,  thercforp,  that 
patting  the  testimony  of  Fain  out  of  the  question,  the  evi- 
dence in  the  case  su[iports  tlie  verdict  of  the  jury,  we  are 
constrained  by  former  adjiidi rations  to  sustain  the  Court  be- 
low in  refusing  a  new  triiil  on  this  giMund.  1  Ga.  K.,  580 ; 
10,  Jbid.,  209-263 ;  11  Ibid.,  3^1-14  ;  Ibid.,  43  and  145. 

3rd.  The  Hhowing  mode  to  supjiort  the  application  lur  a 
new  trial,  on  the  ground  of  newly  discovered  evidenix!,  was 
Mt  satiiifactory  to  the  Court  below.  It  consisbi  of  cvMence 
that  the  deceased,  \vhnn  intoxicated,  or  angry,  was  u  violent 
DUD,  and  usually  carried  with  him  a  large  knife,  which,  at 
Hch  times,  he  would  draw,  and  was  inclined  to  use,  and  that 
(Lis  must  hav<^  been  known  to  prisoner,  as  he  was  well 
'  K^iuuiit«(^  wh\  deceasetl ;  and  that  affiants  did  not  conimu- 
e  their  knowledge  of  these  fiicts  to  the  prisoner's  coun- 
cil after  the  trial. 

lOner  himself  swore  that  he  did  not  kuow  of  thi^j  cvi- 
F  David  Merritt  and  Wright  Mcrritt  {the  two  atfiants 
eferred  to)  until  after  his  trial,  and  did  not  know  uf 
Wrtance  of  sueh  evidence  to  him.  He  does  not  say 
|»did  not  know  that  such   was  the  character  uf  de- 
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ceased,  nor  that  evidence  to  that  effect  conld  not  be  procured 
at  the  trial. 

There  was  a  manifest  want  of  diligence  on  the  part  of  the 
prisoner  in  the  preparation  of  his  case  on  this  point.  If  such 
were  the  character  of  deceased,  with  his  proclivity  to  drunk- 
enness, it  must  have  been  pretty  generally  known  in  the 
neighborhood,  and  it  is  scarcely  conceivable  that  no  witness 
could  be  found  to  the  point  at  the  time  of  the  trial.  Either 
the  prisoner  knew  that  deceased  was  such  a  man,  or  he  did 
not  know  it.  If  he  did  not  know  it,  the  evidence  could  not 
avail  him,  for  then  his  justification  must  depend  upon  what 
actually  transpired  at  the  time  of,  and  immediately  preceding 
the  homicide. 

If  he  did  know  it,  he  should  have  adduced  evidence  of  it 
on  the  trial,  or  if  that  was  not  attainable,  by  reason  of  the 
short  interval  between  the  homicide  and  the  trial,  he  should 
have  applied  for  a  continuance,  to  enable  him  to  procure  the 
^  evidence.  It  cannot  be  supposed  that  an  appeal  to  the  dis- 
cretion of  the  Court  below  for  a  continuance,  to  enable  the 
accused  to  obtain  any  evidence  important  to  his  defense,  not 
then  attainable,  would  have  failed  of  success.  Persons 
charged  with  crime  cannot  be  permitted  to  elect,  unprepared^ 
to  hazard  a  trial,  and  then,  if  convicted,  to  procure  a  new 
trial,  because  a  fact  known  to  exist  had  not  been  proven  on 
the  trial,  thus  multiplying  the  chances  of  escape,  speculating 
on  the  uncertainties  of  law,  and  mocking  its  majesty.  It  is 
not  enough  that  the  prisoner  did  not  know  the  importance  or 
materiality  of  this  evidence,  or  that  he  was  unlearned  in  the 
law.  He  had  counsel  learned  in  the  law,  whose  knowledge 
he  appealed  to  for  the  supply  of  his  lack.  If  the  desperate 
or  dangerous  character  of  the  deceased  really  influenced  his 
conduct  during  the  fatal  rencounter,  he  was  not  likely  to 
overlook  or  underrate  it  in  conference  with  his  counsel,  toucli- 
ing  the  preparation  of  his  defense. 

In  such  conferences,  he  owed  it  to  himself  and  to  his  coun- 
sel full  and  unreserved  disclosure  of  all  he  knew  concerning 
his  case.  If  he  withheld  a  fact,  upon  the  knowledge  of  which 
he  had  acted  in  dealing  the  death  wound,  (for  in  that  knowl- 
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e^and  ha  oootrolling  influence  upon  him  at  the  critical 
momeot,  consists  the  strength  of  this  appeal,)  then  he  was 
mnting  either  in  diligence  or  fair  dealing,  and  must  take  the 
oonfleqaenoes. 

The- administration  of  the  law  should  not  be  defeated,  de- 
lifed,  or  turned  aside  ^y  the  neglect,  caprice  or  cunning  of 
peiBODs  charged  with  crime.  9  Ga.,  4;  10  GSa.,  511;  11 
Gl,33. 

!nw  motion,  we  think,  was  properly  overruled. 

Let  the  judgment  be  affirmed. 


EiCBOs  MrLLKB,  plaintiff  in  error  vb.  William  H.  Umios, 
et,  al.,  defendant  in  error. 

B  dibd  intcatate,  and  his  widow  adminiBtered  on  his  eatate.  In  tba 
coarMorsdmiQiBtrBtiDD,  she  sold  the  personalty  belonging  to  the  eitate, 
bteuie  herseir  the  purchaser,  and  charged  heraelf  in  her  returns  with 
theproeeedi  of  the  sale.  Afterwards  she  intermarried  with  U,  who 
attuned  KimiDietntioa  de  boait  Hon  of  said  estate,  sold  a  portion  of 
(b  lanie  penonaltj,  and  charged  himself  with  the  proceeds  of  the  sale: 
Biid,  that  the  hein-at-law  are  not  cntJllcd  to  recover  the  proceeds  of 
both  sales  of  pertonaltjr,  which  bad  been  twice  sold. 

Bill  in  equity,  for  account  and  distributtun,  in  the  Superior 
Court  of  Schley  county,  tried  before  Judge  Wokrill,  at 
Oetober  Term,  1860. 

i^Uiis  was  a  bil)  filed  by  William  H.  Blaion  and  others, 
t-law,  and  distributees  of  William  Binion,  deceased, 
t  Etiison  Atiller,  administrator  de  bonis  non  of  said 
,  praviii^  an  account  and  distribution  of  said  estate. 
B  record  is  extraordinarily  voluminous,  but  as  the  Court 
i  upon  but  one  question,  and  as  Mr.  Justice  Jenkina, 
iBlke  opinion  af  the  Court  as  delivered  by  him,  gives  a  state- 
It  of  all  tho  facta  necessary  to  a  clear  understanding  of 
fta^ucBlion  decided,  the  Beporter  deems  any  other  state- 
It  unnecessary. 

pXXXin-r-^. 
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Levi  B.  Smith,  Blanfobd  and  Crawfobd,  for  plamti& 
in  error. 

B.  Hill  and  W.  D.  Elam,  contra. 

By  the  Court — Jenkins  J.,  delivering  the  opinion. 

The  facts  of  this,  pertinent  to  the  question  raised,  are  sim- 
ply these :  The  widow  of  an  intestate  (there  being  several 
children,  co-heirs  with  her)  administered  on  his  estate,  and 
in  legal  course  of  administration,  sold  the  personalty.  At 
the  sale,  she  became  the  purchaser,  and  in  her  returns  to  the 
Oixlinary,  charged  nerself  with  the  proceeds  of  the  sale ;  but 
continued  to  use  the  property  thus  sold,  on  the  plantation  of 
the  intestate,  for  the  support,  maintenance  and  general  bene- 
fit of  all  the  heirs,  who,  together  resided  there.  Subsequently 
she  intermarried  with  the  plaintiff  in  error,  whereby,  her 
letters  of  administration  were  revoked.  The  plaintitf  in 
error  obtained  letters  of  administration  de  bonis  non,  and 
proceeded  to  sell,  as  the  property  of  the  estate,  such  of  the 
same  personalty  as  remained  on  the  estate,  and  charged  him- 
self with  the  proceeds,  in  his  return  to  the  Ordinary.  The 
intestate's  children  as  distributees,  filed  their  ^bill  against  the 
plaintiff  in  error,  for  account  and  distribution,  and  on  the 
trial,  claimed  that  they  were  entitled  to  the  proceeds  of  both 
sales  of  personalty,  which  had  been  twice  sold. 

The  Court  below  charged  the  jury,  that  they  were  so  en- 
titled, and  the  jury  found  in  accordance  with  the  charge. 
This  charge  is  excepted  to  as  error. 

Upon  what  ground  can  this  charge,  manifestly  contrary  to 
natural  equity,  be  sustained  ? 

It  is  said,  upon  the  ground,  that  the  proceeds  of  both  sales 
are  charged  against  the  administrators,  and  that  the  plaintiff 
in  error,  is  bound'  by  his  own  return  and  that  of  his  wife. 
But  is  a  Court  of  Equity  to  close  its  eyes  against  a  manifest 
mistake,  and  do  flagrant  injustice  by  its  decree  ?  The  dis- 
tributees are  entitled  to  a  fair  accounting  for  the  estate  of 
their  intestate,  but  this  does  not  necessitate  a  doable  account- 
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ing,  Dor  does  a  dpuble  entry,  by  the  represeatative,  of  the 
same  valae,  through  ignontace  or  mistake,  bind  him  irrever- 
aihlj  to  sQch  double  acconnUng.     There  is  no  evidence  of 
fraadalent  intent.     The  charge  of  the  Court  below,  induced 
the  jnry  to  take  from  the  administrator  more  than  the  value 
of  the  estate,  to  Snd  for  the  defendants  in  error,  that  which 
they  cannot  in  good  conscience  receive.     We  know  of  no  rule 
which  thus  rigidly  binds  a  Court  of  Equity  to  do  injustice. 
It  is  said  again,  that  the  purchase  by  the  first  administra- 
trix,  at  her  own  sale,  was  ill^;al,  and  that  the  distributees 
are  not  bound  by  it.     This  is  very  true,  and  the  administra- 
tor de  bonU  non  (bound  for  the  acts  of  his  predecessor,  by  his 
intermarriage  with  her)  treated  that  first  sale  as  a  nullity, 
and  resold  the  property.     The  right  of  the  distributees  is  to 
affirm  or  disaffirm  the  purchase  by  the  administrator;  but 
in  the  absence  of  any  intent  to  defraud,  and  of  any  injury, 
not  otherwise  reparable,  a  Court  of  Equity  will  not  permit 
them  to  affirm  the  sale  so  as  to  appropriate  the  proceeds,  and 
at  the  same  time,  to  disaffirm  it,  so  as  to  subject  the  property 
to  male,  and  thus  duplicate  the  proceeds.     In  no  point  of 
view  can  this  charge  to  the  jury  be  sustained. 
Let  the  judgment  be  reversed. 


I  f 


I 


CASES 

,  ARGITED  AND  DETERMINED 

IK  TBI 

AT  -ATLANTA, 
AUGT78T  TERM,  1861. 


Pbbisi^-JOSEPH  H.  LUMPKIN, 
RICHARD  F.  LYON, 
CHABLES  J.  JENKINS,  . 


LoYD,  Ferryman  &  Mills,  plaintiffs  in  error,  vs.  William 
UcTeer  and  Edwabd  K.  Sasseen,  defendants  in  error. 

IT  the  condition  of  ft  bail  bond  ib  more  onerone  than  to  compel  the  ap- 
petnnce  of  the  principal  defendant,  it  is  illegal  and  Toid. 

Scire  facias  on  the  bail  bond,  in  Whitfield  Superior  Court. 
DwJsion  made  by  Judge  Walker,  at  April  Term,  1861. 

The  facts  and  oircamstances  of  this  case  are  as  follows : 
,  X«yd,  Ferryman  &  Mills,  instituted  suit  against  William 
a,  to  recover  the  amount  of  an  open  account. 
_fttiii8  action  bail  was  required  by  the  plaintiffs,  andf  the 
^Iwant  McTeer,  ae  principal,  and  Edward  R.  Sasseen  as 
Umrety,  entered  into  a  bond  or  obligation,  eabjeet  to  the 
"Won  following,  that  is  to  say: 
"Tiu!  cnndition  of  this  bond  is  such  that,  whereas,  a  pro- 
jLrequiring  bail  in  an  action  of  assumpsit,  returnable  to  . 


% 
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the  April  Term,  1855,  of  Whitfield  Superior  Court,  at  the 
suit  of  Loyd,  Ferryman  &  Mills,  against  the  said  William 
McTeer,  has  been  served  upon  the  said  William  McTeer. 
Now  if  the  said  William  McTeer,  shall  appear,  stand  to, 
abide,  and  perform  the  final  judgment  of  the  Court  in  said 
case,  then  this  bond  to  be  void,  else  to  remain  in  full  force 
and  virtue.'' 

At  the  April  Term,  1857,  the  plaintifis  obtained  judgment 
against.  McTeer,  upon  which  a  capias  ad  satisfaciendum  was 
r^ularly  issued,  which  was  duly  returned  with  an  entry  of 
non  est  inventus  thereon  by  the  proper  officer. 

A  scire  facias  then  issued  against  Sasseen^  to  make  him 
liable  for  the  amount  of  the  judgment  as  the  bail  of  McTeer« 

Sasseen  demurred  to  the^eire  fa^cias,  and  moved  the  Court 
to  award  a  judgment  of  non-suit  against  the  plaintifis,  be- 
cause the  conditions  of  the  bond  were  illegal,  and  imposed 
upon  him  onerous  obligations,  which  the  law  did  not  war- 
rant. •  \ 

The  Court  sustained  the  demurrer  and  motion  of  Sasseen, 
and  non-suited  the  plaintifis  on  the  ground  taken  in  the  mo- 
tion. 

This  decision  is  the  error  alleged. 

W.  K.  Moore,  for  plaintiff  in  error. 
McCuTC^EN,  (by  Aikin)  contra. 

By  the  Court — ^Ltok,  J.,  delivering  the  opinion. 

The  object  of  a  bail  bond  is  to  compel  the  appearance  of 
the  principal,  and  if  it  imposes  other  and  more  onerous  con- 
ditions it  is  void :  Tidd.  Pr.,  224 ;  Thorner  vs.  Whetstone, 
Dyer.  R.,  119;  Rogers  vs.  Reeves,  1  T.  R.,  418;  Nicker 
'▼8.  Davis  et.  ai.,  15  Ga.  R.,  573.  This  bond  requires  the  prin- 
cipal not  only  to  appear,  but  '^  to  stand  to,  abide  and  perform 
the  final  judgment  of  the  Court  in  said  case.''  This  is  a  con- 
dition more  onerous  than  is  required  by  law,  and  it  is  there- 
fore void. 

Let  the  judgment  be  affiriped. 
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Itkt  Hill,  plaintiff  in  error,  vs.  Sheppasd  E.  WiLUAits, 
defendant  in  error. 

1.  If  OM  who  tuw  title  to  proper^,  raqneiU  Bnotber  to  buy  it  for  bin, 
vklioat  *N«rU]ig  hii  daiiu  to  tha  property,  ha  ia  estopped  from  Aaaj- 
iag,  that  he,  from  whom  the  reqneited  purchue  wu  to.bs  mode,  bad 
title. 

Oomplaint  io  Trover,  in  Carroll  Superior  Court,  tried  be- 
fine  Judge  Denkib  F.  Hammond,  at  the  April  Term,  1861. 

The  facta  of  thia  case,  were  agreed  on  by  the  counsel  for 
the  putiea,  and  are  as  follows :  On  the  26th  day  of  Febru- 
■17, 1^66,  Ivejr  Hill  instituted  his  action  ia  Carroll  Inferior 
Court,  against  Sbeppard  K.  Williams,  for  the  recovery  of  a 
yoke  of  oxen,  worth  $60  00.  Williams  had  received  the 
pn^ts  of  the  oxen  since  the  1st  day  of  Maroh,  1855,  of  the 
jcarly  value  of  $30  00.  At  December  Term,  1857,  of  said 
Inferior  Court,  the  case  was  tried  and  the  jury  found  for  the 
plaintiff,  Hill,  (40  00  for  the  oxen,  and  $10  00  for  hire. 
Williams  ajipealed  to  the  Superior  .Court,  and  at  the  April 
Tenn,  1861,  the  case  was  tried  on  the  appeal.  On  thp  trial, 
it  was  shown  by  the  evidence,  that  on  the  9th  of  February, 
1854,  Hill,  who  then  owned  the  oxen  in  dispute,  bargained 
tliem  to  one  Jeremiah  Waters,  in  Randolph  county,  Alabama, 
far  fi75  00,  taking  the  notes  of  Waters  therefor,  with  the 
eipresa  agreement  that  the  oxeashould  remain  "Hill's  oxen," 
ODtil  the  notes  were  paid.  After  the  oxen  were  delivered  to 
Vaters  under  this  oontract,  he  moved  over  into  Carroll 
(Oiuty,  in  this  State,  and  used  and  claimed  the  oxen  as  his 
Mtfor  about  one  year.  About  the  first  of  the  year  1866, 
|0xen  were  in  Williams'  possession,  and  he  was  using 
hauling  Btocks  to  his  saw-mill.  Hill  demanded  the 
from  Williams,  who  refused  to  give  them  up.     With 

fhiaception  of  815  00,  the  notes  given  by  Waters  to  Hill 

ftribe  oxen,  were  still  unpaid.  • 

Oa  one  occosiou,  whilst  Waters  was  gone  to  market,  Hill 

wutu  WilHami)  and  requested  the  latter  to  buy  the  oxeo 

feba,  so  that  he  might  get  his  pay  ftom  Waters.     Wil- 
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liams  tried  to  make  the  purchase  but  failed.  After  that  time 
Waters  started  to  run  away,  when  Williams  followed  him 
and  bought  the  o±en  from  him,  and  paid  for  them,  as  Wil- 
liams Stiid,  in  a  debt  which  Waters  owed  to  him,  Williams. 

Upon  this  evidence,  the  presiding  Judge,  amongst  other 
things  charged  the  jury,  "  that  if  they  believed,  from  the  evi- 
dence, that  the  plaiutifF  induced  the  defendant  to  believe  that 
he,  the  plaintiff,  had  no  claim  on  the  oxen,  by  requesting  the 
defendant  to  buy  the  oxen  for  him,  that  he  had  a  right  to 
buy  them  for  himself,  and  that  the  jury  had  a  right  in  com- 
.ing  to  a  conclusion  on  this  point,  to  consider  all  the  circum- 
stances connected  with  this  particular  case,  and  if  the  &ct 
was  true  they  ought  to  find  for  the  defendant/' 

The  jury  returned  a  verdict  for  the  defendant,  and  plain- 
tiff's counsel  at  once  moved  for  a  new  trial  on  the  ground : 
That  the  verdict  was  contrary  to  evidence,  contrary  to  law, 
contrary  to  the  charge  of  the  Court,  and  strongly  and  decid- 
edly against  the  weight  of  the  evidence  in  said  case.  ' 

The  Court  refused  the  new  trial,  and  the  plaintiff  noyr 
brings  his  writ  of  error  to  reverse  that  decision  and  judgment. 

W.  W.  Merbell,  for  plaintiff  in  error. 
H.  F.  Merrell,  for  defendant  in  error. 

By  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

Hill,  it  seems,  applied  to  Williams,  the  defendant,  to  pur- 
chase the  oxen  for  him,  to  secure  his  debt  from  Waters.  But 
how  he  was  to  make  the  purchase,  does  not  appear  whether 
he  placed  the  notes  in  Williams'  hands,  that  Waters  gave  for 
the  oxen,  |br  that  purpose,  the  evidence  does  not  show.  Hill 
produced  the  notes  on  the  trial,  and  it  does  not  appear  from 
the  evidence  that  he  informed  Williams  that  he  had  them. 
Williams  undertook  to  buy  the  oxen  for  Hill.  This,  the 
testimony  shows,  lie  could  not  do."  Afterwards  Waters  at- 
tempted to  run  away ;  Williams  followed  him  and  bought 
the  oxen  for  himself,  in  payment  of  a  debt  that  Waters  owed 
him.     The  charge  of  the  Court  upon  this  proof  was,  that  if 
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Williams  was  indace<1  to  believe  from  the  conversation  with 
Hill,  that  be,  Hill,  bad  parted  with  the  title  to  the  oxen  to 
Waters,  that,  theu  Williams  had  a  right  ti^uy  the  oxen  for 
himaelR  The  evidence  warranted  this  charge,  and  it  was 
aoond  law  npon  the  facts  proven  on  tlie  trial.  Suppose  the 
title  was  to  remain  in  Hill  until  Waters  paid  for  the  oxen. 
If  Hill  instructs  Williams  to  buy  the  property  from  Waters, 
Hill  is  estopped  from  denying  that  Waters  had  title,  setting 
Dp ao  title  in  himself.  And  this  is  true,  admitting  that  Hill 
was  ody  intending  to  secure  his  debt,  provided,  he  did  not 
comaiuaicate  the  facts  to  Williams.  Suppose  one  stand  by 
at  a  sheriff's  sale  and  in  order  to  quiet  his  title,  bids  for 
property,  asserting  no  title  in  himself,  and  that  is  just  what 
tfae  testimony  shows  Hill  did.  He  is  estopped  from  deny- 
ing that  the  property  ie  defendant's.  It  would  be  different 
^  bad  he  made  known  his  own  title,  and  tiiut  he  only  bid  with 
a  view  to  protect  it. 
Let  the  judgment  be  affirmed. 


Charles  L.  Wootb,v,  plaintiff  in  error,  vs.   William  H. 
Ijimak,   defendant  in  error. 

The  Iransferca  of  k  negotiable  paper,  who  receivea  tbe  same  before  it  is 
doe,  eiDDot  be  affected  bj  eiij  agreement  or  underatanding  between 
cAier  )>fLtu&3  to  the  paper,  unless  flotice  of  such  agreement  or  under- 
MadiQg  U  bruagbt  home  to  the  tranaferee. 

•'Bttit  on  a  bill  of  exchange,  in  Catoosa  Superior  Court,  tried 
e  Juflij'e  Dawsoh  A.  Walker,  at  May  Term  1861. 

an  action  brought  by  William  H.  Tnman,  against 
I  C.  Gmidy,  Thomas  B.  Wooten,  and  William  J. 
■nstituting  the  firm  of  T.  B.  Wooten  &  Co.,  as 
'.id  Justin  C.  Wells,  as  endorser,  and  Charles  L. 
ihawer,  to  recover  the  amount  of  a  bill  of  ex- 
,  :j  by  the  said  Charles  L.  Wooten,  addressed  to 
■.i  of  T.  B.  Wooteu  &  Co.,  requesting  them  to  pay 


f". 
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to  the  order  of  Justin  C.  Wells,  the  sum  of  $2,000  00.  The 
bill  was  endorsed  by  the  said  Wells,  and  delivered  to  said 
Inman.  1^ 

At  May  Term,  1860,  the  defendants  confessed  a  judgment 
to  the  plaintiff  for  the  amount  of  the  bill  of  exchange  sued 
on,  reserving  the  right  of  appeal.  From  this  confession  of 
judgment,  the  said  Charles  L.  Wooten  alone  appealed,  and 
on  the  trial  of  the  case  on  the  appeal,  a  verdict  was  rendered 
in  the  plaintiff's  &vor  for  $2,000  00,  principal,  with  interest 
and  cost  of  suit. 

Council  for  the  defendant  then  moved  for  a  new  trial  on 
the  grounds : 

1.  That  tlie  verdict  was  against  the  evidence,  and  strongly 
and  decidedly  against  the  weight  of  the  evidence  in  said  case. 

2.  Because  the  Court  erred  in  this,  to- wit:  after  charging 
the  jury,  that  "  if  Inman  knew,  at  the  time  the  bill  sued  on 
was  deposited  with  him  by  Graddy,  that  the  same  was  de- 
posited as  collateral  security,  for  the  payment  of  $1,000  00, 
shortly  before  that  time  drawn  by  Graddy  for  T.  B.  Wooten 
&  Co.,  and  for  further  advances  on  the  faith  thereof,  to  said 
T.  B.  Wooten  &  Co.,  not  to  exceed  the  sum  of  $2,000  00, 
the  amount  thereof,  then  the  plaintiff  had  no  right  to  appro- 
priate the  same  to  pay  the  individual  indebtedness  of  the 
said  Lewis  C.  Graddy  to  him,^'  qualified  said  charge  and 
added  to  the  same,  the  following :  '^  but  the  great  point,  and 
main  question  in  this  case  is,  did  Inman,  at  the  tidie  the  bill 
was  deposited  with  him,  understand  that  the  same  was  de- 
posited as  collateral  security  for  the  payment  of  the  indi- 
vidual indebtedness  of  Graddy,  and  the  joint  indebtedness  of 
T.  B.  Wooten  &  Co.,  or  the  indebtedness  of  the  latter  only  ? 
If  the  agreement  between  Inman  and  Graddy  was,  that  this 
bill  should  secure  the  payment  of  both  money  due  by  Graddy, 
and  by  T.  B.  Wooten  &  Co.,  then  the  defendant,  Charles  L. 
Wooten  would  be  liable  for  the  amount  of  the  draft,  provided 
there  was  due  to-  Inman,  from  Graddy,  and  from  T.  B. 
Wooten  &  Co.,  as  much  as  the  amount  of  the  draft.''  The 
charge  of  the  Court  was  much  more  elaborate  than  what  is 
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here  given,  but  the  point  of  the  charge  objected  to  is  suffi- 
ciently stated*  ^ 

The  new  trial  was  refused,  and  the  reflfcal  is,  the  error 
alleged. 

The  facta  developed  by  the  evidence  are  fully  stated  in 
the  opinioii  of  the  Court 

Akin,  for  plaintiff  in  error. 

McCoKNBLL  &  Trammel,  contra. 

By  the  Oourt — ^Lumpkin,  J.,  delivering  the  opinion. 

This  case  was  unnecessarily  complicated  on  the  trial  be- 
low ;  and  matter  introduced  wholly  irrelevant,  and  calculated 
to  confuse  as  all  irrelevant  matter,  whether  in  proof  or  in 
argument,  always  does. 

T.  B.  Wooten  &  Co.,  of  which  firm  Graddy  was  a  partner^ 
kept  flouring  mills.  Graddy  likewise  kept  a  mill  of  like 
kind  on  his  inflividual  account.  Graddy  was  in  the  habit  of 
baying  wheat,  iioth,  on  account  of  the  firm,  and  his  own  ac- 
count, getting  the  money  to  pay  for  it  &om  Inman,  and 
drawing  on  the  flour  which  was  forwarded  to  market,  to  re- 
imburse the  advances.  Graddy  transacted  the  whole  business 
with  Inman  in  his  individual  name.  Beiag  indebted  to 
Inman  for  past  advances,  Inman  suggested,  that  to  cover 
these  advances  and  future  ones  also,  Graddy  had  best  furn- 
ish him  with  collateral  security.  Accordingly,  Graddy 
procured  a  draft  for  $2,000,  drawn  by  C.  L.  Wooten  the 
defendant,  on  T.  B.  Wooten  &  Co.,  in  favor  of  Wells,  who 
endorsed  the  paper,  and  it  was  delivered  to  Inman.  It  is 
conceded  that  C.  L.  Wooten  and  Wells  are  mere  accommo- 
dation parties.  This  is  the  instrument  sued  on.  Shortly 
before  the  transaction,  Graddy  had  drawn  a  $1,000  from  In- 
man, which  he  says  Inman  knew  was  for  T.  B.  Wooten  & 
Co.  Inman  contends  that  the  draft  of  C.  L.  Wooten  cov- 
ered the  individual  balances  due  by  L.  C.  Graddy,  as  well 
as  the  balances  due  by  T.  B.  Wooten  &  Co.,  whereas,  Wooten 
insists  that  it  was  given  to  cover  these  latter  balances  only. 
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and  that  such  was  the  understanding  between  him  and 
Graddj^  at  the  tiqae  he  drew  the  paper.  This  being  a  nego- 
tiable paper,  wlfeitever  may  have  been  tlie  understanding 
between  Graddy  and  0.  L.  Wooten,  unless  knowledge  of  such 
agreement  is  brought  home  to  Inman,  he  cannot  be.  affected 
by  it.  Graddy  is  the  witness  relied  on  by  the  defendant. 
In  his  depositions  he  testifies  to  no  such  understanding;  but 
his  testimony  rather  leads  to  the  contrary  conclusion.  In- 
deed he  swears  positively,  that  he  did  not  know  how  Inman 
understood  the  transaction.  True,  at  the  close  of  his  evi- 
dence, he  says :  ^^upon  recapitulation,  the  substance  of  the 
conversation  between  Inman  and  himself  was,  that  he  had 
better  get  some  collateral  for  the  $1000  he  had  already  drawn, 
and  for  what  he  was  getting,  as  it  took  a  good  deal  of  money 
to  run  the  mill,  (meaning  the  mill  of  T.  B.  Wooten  &  Co.) 
This  bill  was  to  secure  the  payment  of  the  $1000,  and  other 
money  thai  might  be  got  for  that  purpose.  I  stated  the 
same  to  Wooten,  at  the  time  when  I  got  him  to  sign  the  bill 
as  drawn.'^  It  will  be  seen  that  this  confused  statement  is 
not  a  "  recapitulation  "  of  what  he  had  previously  sworn,  but 
is  intended  to  be  somewhat  different.  The  jury  chose  to  find 
in  accordance  with  his  previous  explicit  testimony,  and  the 
Conrt  refused  to  disturb  their  verdict,  and  we  will  not  inter- 
fere with  the  judgment  of  the  Court. 
Let  the  judgment  be  affirmed. 
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Nathaniel  P.  Habbin,  plaintiff  in  error,  vs.  Isaac  M. 
Roberts,  executor,  etc.,  for  defendant  in  error. 

1.  Oae  who  holds  notes  sued  on,  u  collateral  secaritj  for  tbe  payment  of 
ft  debt  dne  to  him  from  the  plaintiCT  in  the  ftction,  is  an  iDCOmpetent 
witaeu  for  the  plaintiff  in  inch  action. 

2.  Aindgement  in  a  claim  case,  finding  a  lot  of  land  aabjectto  the  pay- 
ment  cf  a  ft,  fa.  agaiost  a  vendor  and  warrantor,  is  sufficient  evidence 
of  an  ericUon  of  the  vendee,  thoagh  the  land  maj  not  hare  been 
brought  to  sale  onder  thejedgment,  and  though  the  vendee  and  claim- 
^t  may  not  have  been  actnally  turned  oat  of  possession, 

%.  A  Tcrdict  and  judgment,  in  accordance  with  the  law  and  facta  of  a 
caie,  will  not  be  dittnrbed. 

As8ampsit,  in  Whitfield  Superior  Court.  Tried  before 
Jndge  Dawson  A.  Walker,  at  May  Term,  1861,  and  mo- 
tion for  a  new  trial  decided  at  Chambers,  on  4th  day  of  Jane 
1861. 

The  qaestioDs  presented  for  adjudication  in  this  case,  arose 
oQt  of  the  folloi^ing  statement  of  facts,  to-wit;  On  the  29tb 
of  March,  1860,  Nathaniel  F.  Harbin,  instituted  an  action  in 
ihe  Superior  Court  of  Whitfield  county,  against  Isaac  M. 
Roberta,  as  executor  of  the  last  will  of  Jeremiah  Roberts,  de- 
<!eaBed,  to  recover  the  sum  of  $600  00  allied  to  be  due  on 
iH-o  promissory  notes  executed  by  Jeremiah  Roberts,  in  his 
lifetime,  payable  to  Isaac  J.  Collier,  or  bearer,  dated  the  18th 
of  June,  185S,  for  ^300  00  each,  one  due  25th  December, 
ISoS,  and  the  other  due  twelve  months  after  date,  and  both 
ttangferred  to  said  Harbin. 

To  this  actbn  the  defendaot  pleaded  a  failure  of  considet^ 
i&m,  alleging,  that  the  notes  were  executed  for  the  purchase 
piiee  of  lot  of  land,  number  264,  in  the  8th  district  of  the 
!<9lKetion  of  Murray  county,  which  Collier,  the  payee,  sold 
tifcleDdaDl's  testator,  coDveying  the  same  with  warranty  of 
tiSttimd  that  the  land  was  levied  on  and  found  subject  to 
tbfefi^ment  of  judgments  existing  aeainst  Collier  at  the 
tettT  the  conveyance,  that  Collier  was  wholly  insolveot, 
MAat  plaintiff  parchased  tlie  notes  with  full  knowledge 
'notice  of  the  consideration  of  the  notes,  and  the  total 
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&ilure  of  such  consideration.  On  the  trial  of  the  case  in  the 
Court  beloW;  the  plaintiff  read  in  evidence  the  notes  sued  on, 
and  there  rested  his  case. 

In  behalf  of  the  defendant  it  was  shown^  by  an  exempli- 
fication from  the  records  of  Murray  Superior  Court,  that  the 
lot  of  land  aforesaid  had  been  levied  on  by  virtue  of  a  fi.  fa, 
from  Coweta  Superior  Court,  in  favor  of  Wardlaw,  Walker 
&  Co.,  against  Tsaac  J.  Collier,  founded  on  a  judgment  ob- 
tained in  September,  1855,  that  a  claim  was  regularly  inter- 
posed by  Isaac  M.  Roberts,  as  the  executor  of  the  last  will  of 
Jeremiah  Roberts,  deceased,  that  after  a  regular  trial  of  the 
claim,  the  land  was  found  subject  to  said  Ji.  fa.,  by  the  judg- 
ment of  said  Court. 

The  defendant  also  proved  by  several  witnesses,  that  Har- 
bin knew,  before  he  traded  for  the  notes,  that  they  were 
given  for  the  land  aforesaid,  and  was  expressly  informed  that 
Collier  was  insolvent,  and  that  there  were  subsisting  judg- 
ments against  him  for  a  larger  amount  than  the  notes  or  the 
valne  of  the  land  obtained,  before  he  sold  the  land  to  Jere- 
miah Roberts,  that  Harbin  bought  the  notes  at  a  large  dis- 
oount,  giving  as  a  reason  for  buying  them  in  despite  of  notice 
of  the  facts  aforesaid,  that  the  notes  would  be  good,  as  they 
were  given  for  land,  and  he  was  buying  them  before  they 
were  due,  and  was  willing  to  take  the  chances. 

Pending  the  trial,  the  plaintiff  offered  C.  B.  Wellborn  &s 
a  witness,  to  rebut  the  testimony  of  the  defendant,  and  to 
show  the  circumstances  under  which  Harbin  purchased  the 
notes,  and  that  he  purchased  them  without  notice  of  the  &cts 
presented  as  a  defence  to  the  action,  and  with  the  consent  of 
defendant's  testator,  but  it  appearing  by  the  witness  himself 
that  he  held  the  notes  sued  on,  as  collateral  security  for  the 
payment  of  a  debt  due  from  the  plaintiff  to  him,  the  Court 
adjudged  him  incompetent  to  testify  in  the  case,  notwith- 
standing the  witness  stated  that  he  held  other  collaterals  be- 
sides these  notes,  more  than  sufficient  to  pay  off  his  claim 
i^inst  the  plaintiff.  The  presiding  Judge  decided,  that  he 
would  allow  the  witness  to  testify,  if  he  would  state  that  he 
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had  no  ioterest  id  the  notes  aued  od,  or  would  release  his 
claim  upon  them,  which  he  refused  to  do. 

The  testimony  having  closed,  the  Court  chained  the  jury, 
amongst  other  things,  "that  the  judgment  finding  the  land 
aet^ect  as  aforesaid,  was  sufficient  evidence  of  an  eviction, 
and  of  a  failure  of  coDsiduratiou,  if  the  plaintifif  had  notice  of 
the  facts  constituting  the  defence,  at  the  time  he  purchased 
the  notes." 

CoDBsel  for  the  plaintiff  requested  the  Court  to  charge  the 
jniy,  "  that  it  would  not  be  equitable  and  just  for  Roberts 
ui  keep  the  title  to  the  land,  and  get  rid  of  the  payment  of 
the  notes,  and  that  the  remedy  of  the  vendee  when  his  title 
fails,  is  against  the  vendor  on  his  warranty,  if  there  be  a 
wtiraoty,  and  that  if  the  lot  of  land  should  never  be  brought 
to  sale,  and  Roberts  perfects  the  title  by  paying  less  than  the 
■aiDQnt  of  the  notes,  then  be  would  only  be  allowed  s  credit, 
H  against  Collier,  for  tlie  amount  be  paid  out  to  perfect  the 
title." 

This  charge  the  Court  declined  to  give,  and  plaintiff  ex- 
cepted. The  jury  returned  a  verdict  in  favor  of  the  defend- 
tnt,  and  counsel  for  the  plaintiff  then  moved  for  a  new  trial 
tm  the  gnaimfls ; 

1.  That  the  Court  erred  in  rgecting  the  testimony  of  the 
witness.  Wellborn,  onder  the  circumstances  before  detailed, 

2.  That  tlie  Court  erred  in  charging,  and  in  refusing  to 
ciiarge  the  jury,  ta  hereinbefore  stated. 

.  Tliat  the  verdict  was  contrary  to  law  and  evidence,  and 
I  ftrongly  and  decidedly  against  the  weight  of  the  evidence 
]  tsd  without  sufBcient  legal  evidence  to  support  it. 

The  Court  overruled  the  motion,  and  refused  the^new  trial, 
adthe  plaintiff  by  hu  writ  of  error  seeks  to  reverse  that 
meat  on  the  ^und  {rf*  allied  error. 

^V.  Crook  md  W.  E.  Moore,  for  plaintiff  in  error. 

LDABNEYandJ.  M.  Jackbon,  for  defendant  in  oror. 
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By  the  Court — Jenkins,  J.,  delivering  the  opinion^ 

To  test  the  comi>etency  of  the  witness,  Wellborn,  (objected 
to  on  the  score  of  interest)  he  was  examined  on  his  voire  dire. 
He  stated  that  '^  the  notes  sued  on,  together  with  others,  had 
been  transfered  to  him  as  collateral  security  for  a  debt  due 
him  by  the  plaintiff,  but,  that*  the  other  notes  held  in  like 
manner,  were  abundantly  sufficient  to  secure  his  debt."  The 
latter  declaration  is  relied  upon  to  show  the  absence  of  inter- 
est and  to  establish  his  competency.  The  interest  to  disqualify 
the  witness  '^  must  be  some  legal,  certain  and  immediate  in- 
terest, either  in  the  event  of  the  cause  itself,  or  etc."  Ist, 
Greenleaf  on  Evidence,  section  386.  Wellborn  has  the  legal 
title  to  the  notes.  In  the  event  of  a  recovery,  he  would  be 
entitled  to  the  money  recovered.  He  would  be  immediately 
benefitted  thereby.  True,  if  this  recovery  be  defeated,  he 
has  other  recourse;  his  debt  is  not  thereby  certainly  lost, 
but  his  security  is  weakene<l,  and  there  is  no  absolute  cer- 
tainty that  the  remaining  security  would  be  available.  The 
recovery  in  this  case  would  make  certain,  that  which  must 
otherwise  remain  uncertain,  viz :  the  realization,  pro  tanto, 
of  his  chose  in  action.  He  had  a  legal  interest  because  the 
title  was  in  him.  He  had  a  certain  interest  because  it  did 
not  rest  in  hope  or  expectation,  but  accrued  by  contract.  He 
had  an  immediate  interest  because  the  fruits  of  the  judgment 
in  the  event  of  recovery  would  pass  to  him.  "  When  the 
immediate  eSTect  of  a  judgment  for  the  plaintiff  is  to  place 
the  witness  in  the  enjoyment  of  a  right,  he  is  incompetent." 
1st  Greenleaf  on  Evidence,  section  392;  Rex  vs.  Williams, 
9  B.  and  C,  594. 

Although  the  proper  test  of  disqualifying  interest,  is  the 
legal  conclusion  from  facts  developed,  as  already  applied  in 
this  case,  that  conclusion  is  strengthened  by  the  apparent 
impression  on  the  witness'  mind.  He  would  not  say  he  had 
no  interest.  He  refused  to  release  any  interest  he  might 
have.  He  evidently  thought  as  we  think,  he  had  an  inter- 
est and  refused  to  relinquish  it. 

This  Court  has  expressly  decided  that  in  an  action  of  cove- 
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QantoD  a  wammty  of  title,  the  judgment  against  the  war- 
nmtee  in  sn  action  of  ejectment  upon  a  paramount  title,  was 
sufficient  evidence  of  eTictlon  without  adducing  a  writ  of 
potMssioa  executed.  This  case  rests  upon  the  same  principle. 
The  plea  interposed  against  the  recovery  on  the  notes,  is  fail- 
are  of  consideration,  which  consists  in  these  facts,  viz:  the 
notes  were  given  for  a  tract  of  land,  which  has  since  been 
levied  npon  under  an  execution  against  the  vendor  and  paj'ee 
of  the  notes,  for  a  sum  larger  than  the  amount  of  the  notes. 
The  vendee  and  maker  of  the  notes  interposed  a  claim  to  the 
land,  nnder  our  statute,  and  hy  final  judgment  the  land  has 
been  made  subject  to  t4te  execution,  and  the  char^  given  is 
ri^L  It  follows  from  the  ruling,  that  the  Court  below 
pnipo'ly  refused  to  give  the  charge  asked  hy  the  plaintiff. 
Te  therefore  bold  that,  that  Court  committed  no  error  in 
overruling  the  motion  for  a  new  trial. 
Let  the  judgment  be  affirmed. 


David  R.  McCdbdy,  plaintiff  in  error,  vs.  Wm.  Terry, 
defendant  in  error. 

L  Apirty,  plainlif  or  defendant,  may  begin  at  either  end  of  hie  teBti- 
fflony.  Qpon  the  UHnrance  of  counsel,  tbat  he  expects  to  supply  all 
iht  links  in  the  teitimany  necessary  lo  make  ont  his  case. 
1  When  a  case  is  in  the  last  resort,  testimony  talsen  by  interrogatories 
nmisslons,  can  only  be  objpctedto  on  the  ground  of  irrelevancy, 
it  brought  to  recover  notes  given  for  a  negro  slave,  a  receipt 
pwn  hy  the  vendor  to  the  vendee,  for  the  purchase  price  of  the  slave, 
ilidailssable  in  evidence,  although  the  rec<  ' 

ktrefusul  of  the  Conrl  to  suspend  the  trial  and  C' 

a  parly  who  is  anrprised  by  the  testimony  of  a  witness,  to  ob- 

^evidi'iice  to  impeach  him,   is  t]ot  a  sufficient  ground  for  a  neir 

m. 

i-  Airitnejs  who  is  interested  in  the  event  of  the  suit,  is  incompeteot  l« 

Miyin  behidf  of  the  parly  with  whom  hia  interest  lies. 
Vlautonii^y  at  law,  without  special  anthority,  is  not  competent  to  re- 
Imm  t  witncsit  for  his  client. 
p^ltiiiiot  error  for  the  Court  to  refuse  to  suspend  the  trial,  and  con- 
■  Vol.  xxxm — 4. 
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tinue  a  case,  in  order  to  enable  an  attorney  to  obtain  from  his  absent 
client,  a  release  to  a  witness.  This  is  especially  so,  where  the  client 
was  apprised  of  the  necessity  of  the  release. 

8.  The  refusal  to  charge  what  is  not  law,  is  no  ground  for  a  new  trial. 

9.  Newly  discovered  evidence  which  is  merely  cumulative,  and  which 
.  ought  not  to  change  the  verdict  if  admitted,  is  no  ground  for  a  new 

trial. 

Action  of  Assumpsit.  In  Forsyth  Superior  Court.  Tried 
before  Judge  George  D.  Rice.    At  A.ugu8t  Term,  1860. ' 

The  following  is  a  condensed  statement  of  the  facts  and 
questions  presented  by  the  voluminous  record  in  this  case, 
to-wit:  Some  short  time  before  the  19th  of  June,  1857, 
Samuel  Rawlins,  who  was  a  keen,  shrewd  trader,  residing  in 
the  county  of  Qwinnett,  sent  a  message  to  one  James  F. 
Cockerell,  to  bring  old  man  Terry  over  to  Rawlins'  house,  to 
a  big  hard-shell  meeting,  which  Rawlins  afterwards  said  he 
knew  was  not  to  take  place  when  he  sent  the  message.  Cock- 
erell, however,  did  go  from  Terry's  residence,  in  Forsyth 
county,  to  Rawlins',  in  company  with  Terry,  and  on  the 
19th  of  June,  1857,  Rawlins  sold  to  Terry  a  negro  man  by 
the  name  of  Harry,  about  fifty  or  fifty-five  years  of  age,  and 
worth,  if  sound,  about  ^400  00  or  $450  00,  for  the  sum  of 
$800  00.  The  trade  was  closed  by  Terry  executing  and  de- 
livering to  Rawlins,  sixteen  promissory  notes,  for  $50  00 
each,  all  bearing  date,  the  day  and  year  aforesaid,  to  become 
due  the  25th  December,  1857,  and  payable  to  Samuel  Rawl- 
ins, or  bearer,  and  by  Rawlins  executing  and  delivering  to 
Terry,  a  receipt,  of  which  the  following  is  a  copy : 

"Received  of  William  Terry,  eight  hundred  dollars,  in 
full  payment  for  the  negro  man,  Harry.     19lh  June,  1857. 

"Samuel  Rawlins." 

Terry  was  a  very  old  man,  being  at  the  time,  eighty  or 
ninety  years  old,  whose  business  was  transacted  by  his  sons. 
The  sale  of  the  negro  occurred  on  Friday,  at  Rawlins'  resi- 
dence, in  Gwinnett  county,  and  the  negro  was  left  with  Rawl- 
ins, as  Cockerell  and  Rawlins'  son  testify,  because  his  clothes 
were  at  his  wife's  house,  and  Terry  could  not  conveniently 
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carry  him  home,  as  Ckxikerell  was  in  the  buggy  with  bim. 
BairliDB  was  to  send  the  negro  to  Terry  od  the  Friday  fol- 
loving  the  trade,  but  in  consequence  of  the  negro's  affliction 
vith  flux,  or  bloody  dysentery,  which  mis  then  prevalent  in 
R&wliag'  family,  he  concluded  to  send  the  n^ro  to  Terry  on 
.  llooday,  aa  he  himself  avowed,  for  fear  th^  negro  might  die. 
The  negro  was  very  siok  on  the  way,  and  was  discharging 
blood  from  his  bowels.  On  Wednesday  a  physician  was  call- 
ed to  see  him,  who  testified  that  he  was  very  sick,  and  must 
have  bad  flux  or  bloody  dysentery,  f&c  a  week  or  ten  days 
previous  to  th^  time.  The  negro  did  no  work  after  he  came 
to  Tory,  and  continued  sick  for  a  short  time  and  died.  Pend- 
iog  bis  sicknesff  two  of  Terry's  sons  went  to  see  Rawlins, 
ud  made  an  effort  to  induce  Rawlins  to  rescind  the  trade, 
bat  be  refused  to  do  so.  Rawlins'  son,  and  one  of  his  ten- 
uis, assert  that'  the  n^;ro  was  sound  when  the  trade  was 
made,  others  who  knew  the  negro,  testified  that  they  did  not 
deem  him  a  sound  or  healthy  negro. 

On  the  10th  day  of  August,  1857,  Rawlins  sold  or  pre- 
(entled  to  sell,  the  notes  on  Terry  to  the  plaintiff,  David  R. 
UcCurdy.  The  terms  of  the  sale,  as  testified  to  by  McCur- 
||;,  himself,  vere:  that  Rawlins  gave  him  the  notes  on  Ter_ 
ty,  and  one  liundred  dollars  in  cash,  for  his,  McCurdy's,  for 
t850  00.  Terry  was  good  for  the  sum  of  his  notes,  and 
pngsE«sed  much  more  property  than  MeCurdy.  MoCurdy 
Ieti6ed  that  he  received  the  notes  in  good  faith,  and  had  no 
Mice  of  any  defence  to  them,  whilst  the  defendant  proved 
U  one  wiiJiGss  that  MoCurdy  said  that  he  did  not  care  a 
linm  whether  he  collected  the  notes  or  not,  that  Rawlins  had 
<oly  hirfHJ  him  to  collect  the  notes  and  agreed  to  give  him 
doilari  ibr  his  services.  ■ 
iVnder  his  plea  of  failure  of  ooneideration,  the  first  proof 
by  the  defendant  was  evidence  going  to  show  the 
$nlaiid  deoeit  practised  by  Rawlins  in  the  sale  of  the  ne- 
T«rry.  This  evidence  was  objected  to  by  the  plain- 
IjRiud<k1,  on  the  ground  that  such  a  defence  could  not  be 
Until  it  was  showD  that  McCurdy  bought  the  notes 
were  due,  oi  that  he  had  notice  of  the  defence. 
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The  objection  was  overruled,  and  the  evidence  admitted,  up- 
on a  statement  bj  defendant's  counsel,  that  he  expected  to 
show  notice  to  plaintiff  of  the  failure  of  consideration.  This 
decision  of  the  Court  was  excepted  to  by  counsel  for  plain- 
tiff. 

The  defendant  also  offered  in  evidence  the  depositions  of 
Robert  Watson,  to  the  reading  of  which  plaintiff's  counsel 
objected  on  the  ground,  that  the  interrogatives  to  which  the 
depositions  responded,  were  taken  from  the  Clerk's  office, 
and  re-executed  without  order  of  Court  for  that  purpose,  and 
that  the  answers  proposed  to  be  read  were  different  from  the 
first  answers  to  the  interrogatories,  which  were  suppressed  be- 
cause of  adefect  in  the  manner  of  taking  them.  The  Court 
overruled  the  objection  and  admitted  the  depositions,  on  the 
ground  that  as  the  case  was  on  the  appeal,  and  in  the  last  resort, 
the  obiection  should  have  been  taken  before  th^  case  was  sub- 
mitted to  the  jury.  To  this  ruling  the  plaintiff's  counsel  ex- 
cepted. 

When  the  receipt  .from  Rawlins,  to  Terry,  for  the  pur- 
chase price  of  the  negro  was  tendered  in  evidence,  counsel 
for  plaintiff  objected  to  the  same,  on  the  ground  that  it  con- 
tained no  covenant  or  warranty.  The  objection  was  overruled 
by  the  Court,  and  plaintiff  excepted. 

Pending  the  trial,  defendant  introduced  Stephen  McGin- 
ness  as  a  witness,  who  testified,  amongst  other  things,  that 
the  plaintiff,  McCurdy,  told  him  that  he  purchased  the  notes 
from  Rawlins  with  the  understanding  that  if  they  were  not 
collected  out  of  Terry,  that  he,  Rawlins,  would  malce  them 
good  to  McCurdy.  The  witness  also  testified,  on  cross-exam- 
ination, that  he  was  examined  as  a  witness  on  a  former  trial 
of  this  case,  and  did  not  then  testify  to  this  conversation  with 
the  plaintiff,  and  gave  as  a  reason,  that  he  was  not  interro- 
gated on  that  subject.  Counsel  for  plaintiff  mo^'cd,  at  this 
point,  to  suspend  the  trial  and  continue  the  case,  on  the 
ground  that  they  were  surprised  by  the  testimony  of  Mc- 
Ginness  to  a  material  and  controlling  point  in  the  case,  which 
he  did  not  disclose  on  his  former  examination  as  a  witness, 
and  that  they  desired  time  to  obtain  the  testimony  of  wit- 
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neases  to  impeach  him,  which  the  couDsel  stated  Id  their  place, 
tlut  they  «ould  aod  would  do,  by  various  witoeaBes  in  Gor- 
don county,  where  McCrinoeee  resided.  Counsel  also  stated 
that  they  could  uid  would  contradict  the  testimony  contained 
in  tbe  depositions  of  Kohert  Watson,  by  one  George  W. 
fit^OB,  if  the  Court  would  continue  the  case,  and  thus  give 
them  time  to  obtain  the  testimony. 

The  Court  refused  to  continue  the  case,  and  plaintiff  ex- 
cepted. Pending  the  trial  plaintiff  offered  Samuel  Bawlios 
w  ■  witnAs,  to  prove  that  the  negro  was  sound  when  sold  to 
ToT^,  that  there  was  no  deceit  in  the  trade,  and  that  M<s 
Cnrdy  was  an  innocent  purchaser  of  the  notes  before  they 
wae  due,  ^nd  without  notice  of  any  defence  to  them.  Counsel 
fiv defendant  objected  to  Rawlins'  testimony  on  the  ground  that 
bang  interested  in  theeventof  thesuit,  he  wasan  incompetent 
fitness.  The  Court  sustained  the  objection,  and  r^ected  tfae 
vilness,  although  he  stated  on  hii^  voir  dire  that  he  had  no 
interest  in  the  case,  the  Court  holding,  that  the  evidence  in 
the  case  showed  that  he  was  interested.  To  this  decision  the 
pitintiff  excepted.  J.  N.  Glenn,  one  of  tlie  attorneys  of  the 
pliintiff,  then  stated,  in  his  place,  that  his  client  was  not  in 
itlendance  upon  the  Court,  and  had  been  for  some  time  in 
extremely  bad  health,  and  proved  by  Rawlins,  that  he  had  a 
letter  from  plaintiff  announcing  himself  sick,  and  under 
tbese  drcumstances  said  attorney  proposed  to  release  the  wit- 
DCBB,  but  the  Court  held  that  he  could  not  do  so  without 
jvoper  authority,  and  plaintiff  excepted. 
Onansel  for  plaintiff  then  moved  to  continue  the  case,  in 
to  obtain  a  release  of  the  witness,  from  the  plaintiff 
;lf,  which  motion  the  Court  overruled, .and  the  plaintiff 
tt«l. 

<l  for  (he  plaintiff  requested  the  Court  to  charge  the 
lat  the  evidence  of  two  witnesses  to  the  fact  that  the 
lad  at  the  time  of  the  sale,  should  outweigh  tbe 
-of  a  physician,  who  saw  him  five  or  six  days  after- 
■a  to  his  soundness  when  he  was  sold." 
charge  tfae  Court  declined  to  give,  and  plaintiff  ex- 
L    The  jury  returned  a  verdict  for  the  defendant. 
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Plaintiff's  counsel  then  moved  the  Court  to  set  the  verdict 
aside,  and  award  a  new  trial  of  the  case,  on  the  ground  that 
the  Oourt  erred  in  the  several  decisions  and  rulings  aforesaid, 
and  also  on  the  ground,  that  the  verdict  was  contrary  to  law, 
contrary  to  evidence,  and  strongly  and  decidedly  against  the 
weight  of  evidence,  and  also  on  the  ground  of  nenf ly  discov- 
ered evidence. 

In  support  of  the  last  ground  for  a  new  trial,  the  plaintiff 
presented  an  affidavit  sworn  to  by  A.  C.  Ford  and  W.  H. 
Ford,  stating  that  in  the  summer  of  1868,  the  defendant  said 
in  their  presence,  that  he  had  bought  a  negro  man  by  the 
name  of  Harry,  from  Samuel  Rawlins,  the  summer  before, 
and  the  negro  died  in  a  week  after  the  purchase^  with  flux, 
and  his  boys  were  trying  to  get  shut  of  his  having  the  notes 
to  pay,  and  that  they  were  wrong,  for  the  negro  was  well  and 
hearty  when  he  bought  him,  and  he  would  have  paid  for 
him  and  never  said  a  word,  if  it  had  not  been  for  the  boys, 
that  everybody  had  to  die,  and  no  telling  how  quick. 

Also  an  affidavit  sworn  to  by  the  plaintiff  and  his  attor- 
ney, stating  that  they  were  not  aware  of  the  testimony  em- 
bodied in  the  affidavit  of  the  two  Fords,  until  after  the  trial 
of  this  case. 

After  argument  had  on  their  motion,  the  presiding  Judge 
refused  the  new  trial,  and  the  plaintiff  now  prosecutes  this 
writ  of  error  to  reverse  that  judgment. 

H.  P.  Bell  and  J.  N.  Glenn,  for  plaintiff  in  error. 
G.  N.  Lester  and  R.  P.  Lester,  for  defendant  in  error. 

Btf  the  Court — ^Lumpkin,  J.,  delivering  the  opinion. 

Samuel  Rawlins  sold  to  William  Terry,  a  negro  man 
named  Harry,  for  which  he  gave  him  sixteen  fifty  dollar 
notes.  Rawlins  transferred  the  notes  to  David  R.  McCurdy, 
who  brought  this  action  upon  them.  The  defendant  pleaded 
a  failure  of  consideration,  and  knowledge  of  the  fact  by  the 
plaintiff  before  he  became  the  holder  of  the  notes.  In  other 
words,  that  he  was  not  a  bona  fide  holder.     The  plaintiff  read 
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the  notes  to  the  jury  on  the  trial,  and  closed  hie  case.  The 
4e£«idant  proposed  offering  evideaoe  to  ebow  that  the  consid- 
entien  of  the  notes  sued  on  had  &iled,  which  was  objected 
to,  until  notioe  was  broaght  home  to  the  plaintiff.  The  ob- 
je^OQ  was  overruled  by  the  Court,  and  we  think,  properly. 
It  has  befln  again  and  f^in  ruled  by  this  and  all  Courts, 
that  a  party,  plaintiff  or  defendant,  may  begin  at  either  end 
of  bi3  testimony,  upon  the  assurance  of  counsel,  that  he  ex- 
pected to  supply  all  the  links  in  the  testimony  necessary  to 
nuke  oat  his  case. 

Xbe  defendant  offered  to  read  the  deposition  of  Robert 
Watson,  to  certain  interrogatives,  which  was  objected  to  on 
tbe  gnmod  that  the  interrogatories  had  been  once  answered, 
tad  the  answers  suppressed  by  order  of  tbe  Court,  and  that 
they  bad  been,  a&er  that,  taken  from  the  Clerk's  office  and 
n«Eecated  before  different  commissioners,  without  leave  of 
tbe  Court,  or  notioe  to  the  other  party.  What  of  that  ?  The 
case  was  sabmitted  to  the  jury,  and  the  statute  is  imperative 
that,  that  bang  the  case,  the  interrogatories  could  only  be 
oljected  to  on  the  ground  of  irrelevancy.  We  must  presume 
that  they  were  in  the  office  in  time  to  make  the  objection. 

We  cannot  see  the  point  of  the  objection  to  the  reading  of 
tbe  receipt  for  eight  hundred  dollars  paid  by  Terry  to  Raw- 
lins, for  the  negro.     To  proof  of  the  request  by  Rawlins,  to 
Cockerell,  to  bring   old  man  Terry  over  to  attend  a  "big 
hard-shell  meeting"  which  never  eame  off,  plaintiff  objected, 
ad  we  think  he  was  right  in  trying  to  exclude  this  testi- 
■Muy,  as  it  was  the  commencement  of  this  nefarious  fraud. 
Bat  the  Court,  for  that  reason,  was  equally  right  in  overrul- 
I    iig  the  obji^t^tlon.     Flmntiff  being  surprised  by  tbe  testi- 
^jltey  of  Stephen  McQtnness,  moved  to  continue  the  cose,  to 
^HbBthe  general  bad  character  of  the  witness,  which  proba- 
^TF^  could  buve  done,  the  name  being  suggestive.    But 
lU*  would  have  constituted  no  ground  for  a  new  trial,  after 
KriUt,  and  we  think  it  was  not  sufficient  to  continue  tbe 
(Me.    Bamuel  Rawlins  was  properly  excluded  as  a  witness. 
If  ^  noted  were  lost  by  McCurdy,  on  account  of  the  failure 
■"^d^MnderatioD,  Rawlins  was  clearly  liable  to  make  good 
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the  loss.  Neither  was  it  competent  for  the  attorney  to  release 
him.  It  does  not  come  within  the  scope  of  his  employment. 
Neither  could  the  case  be  continued  to  get  McCurdy  there> 
for  that  purpose.  For  counsel  had  talked  the  matter  over 
with  his  client,  and  he  gave  him  verbal  authority  to  execute 
a  release.     He  was  apprised  of  the  necessity  of  it.   ' 

As  to  the  charge  requested  of  the  Court,  it  was  not  war- 
rented  by  the  evidence.  Besides  it  was  not  a  matter  of  law. 
The  jury  might,  had  they  seen  fit,  have  believed  the  testi- 
mony of  the  physician,  in  opposition  to  that  of  the  two 
witnesses  to  the  transaction,  without  violating  any  principle 
or  rule  of  law. 

As  to  the  newly  discovered  evidence,  in  addition  to  the 
objection,  that  it  was  cumulative  merely,  the  Court  is  satis- 
fied, that  it  could  not  change  the  verdict,  and  that  it  ought 
not  to  have  that  effect.  The  testimony  unmistakably  estab- 
lishes, that  not  only  a  most  wicked  fraud  was  practiced  by 
Rawlins  on  Terry,  but  that  he  still  is  the  owner  of  Terry's 
notes,  the  transfer  to  McCurdy  being  colorable  only. 

Let  the  judgment  be  affirmed. 


Geobge  W.  Stancell,  executor,  etc.,  plaintiff  in  error,  vs. 
MiCHAJBL  J.  Kenan,  et.  al,j  defendant  in  error. 

1.  Testamentary  capacity  defined.  The  charge  of  the  Court  in  this  case 
is  not  erroneons. 

2.  If  connsel)  from  notes  taken  by  him  on  a  former  trial,  or  from  his 
recollection  of  the  charge  of  the  Court  as  then  given,  or  from  notes  of 
the  charge,  taken  by  the  presiding  Judge,  himself,  rehearse  such 
charge,  to  the  jury,  and  assume  that  it  embodies  the  law  of  the  case, 
there  is  no  good  reason  for  arresting  him,  and  prohibiting  that  course, 
and  a  failure  of  the  Court  to  arrest  the  counsel,  is  no  sufficient 
ground  for  a  new  trial. 

8.  This  Court  will  not  review  anything  which  transpires  privately  in  the 
Court-room,  between  the  Court  and  counsel. 

4.  It  is  not  error  in  the  Court  to  permit  a  special  jury,  engaged  in  a  pro- 
tracted trial  of  a  civil  cause,  to  separate  whenever  the  Court  takes  a 
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ttKu  tOT  necHUiT  nfreshment,  no  motioD  bnng-  made  contra,  or 
cuiethovQ  for  DOt  allowiog  the  aepantioD. 

i.  Tht  rerdict  in   this   cue  being  stronglj  agrf   deddedl;   against  the 
•eiglit  of  the  evidenCB,  and  therefore  contrary  to  law,  must  be  Bet  aside. 

SttuavU  vd  fum,  id  Whitfield  Superior  Conrt,  tried  be- 
fore Jadge  D.  A.  Walker,  at  the  April  Term,  1861. 

Ob  the  lOtb  day  of  January,  1860,  in  the  presence  of 
CturJes  J.  McDonald,  Marble  J.  Camdeu,  John  Barrett,  and 
Martin  H.  Dooly,  as  attesting  witnesses,  Owen  H.  Kenan 
nude,  ordained,  and  published,  as  hia  last  will  and  teeta- 
HKDt,  a  paper  containing  the  itema  following,  that  is  to  say: 
"  Item  Ist — I  wish  all  debts,  if  any,  which  I  taay  owe  at 
ie  time  of  my  death,  paid  as  speedily  as  possible." 

"Iteu  2nd — I  give  and  bequeath  the  son  Michael,  of  my 
Bepbew,  MitJiael  J.  Kenan,  of  Mcintosh  county,  a  negro  boy 
child,  named  Mike,  about  eighteen  months  old,  to  him  and 
hia  b«rs  forever." 

"iTEif  3d — I  give  and  bequeath  the  following  named 
negroes  to  my  neices,  Arabella  Home,  Ann  Beecher,  Uriah 
Gordon,  in  the  manner  hereinafter  stated,  viz :  Robert,  a  man 
of  yellow  complexion,  about  thirty-five  years  old  ;  Betsy,  his 
wife,  about  thirty  years  old ;  Jinney,  a  girl  about  fourteen 
fears  old;  Anthony,  a  boy,  a  copper  color,  about  twenty 
Tears  old ;  Banks,  a  boy  about  twelve  years  old ;  Lewis,  a 
bc^  about  four  years  old ;  the  two  last,  of  yellow  complex- 
ion ;  Brown,  a  man  of  yellow  complexion,  about  forty  years 
old,  aud  his  wife,  Phebe,  half  Indian,  and  Brown  the  son  of 
Brown  and  Phebe;  the  said  negroes,  I  give  and  bequeath  to 

I  Itf  neices  aforesaid,  and  direct,  that  out  of  the-  proceeds  of 
■M^  labor,  tliey  are  to  be  fed  and  clothed  liberally,  and  as 
^^M^avc  beeu  faithful  servants  to  me,  they  are  to  be  kindly 
^^^nnmancly  treated,  and  not  to  be  worked  cruelly  or  op- 

IWirively,  uu<I  they  are  to  be  kept  together  in  &milie8,  un- 

II  4p>Dtne  one  of  them  should  steal,  or  be  guilty  of  some  other 
■■■hiMmduct,  then  such  as  misbehave  in  that  way,  are  to  be 
^^H|  On  the  death  of  either  of  my  said'  neices,  the  two 
^^Hkus  are  to  have  and  to  hold  said  property,  on  the  same 
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terms  and  conditious,  and  subject  to  the  same  directions  as 
are  above  expressed,  and  on  the  death  of  one  of  the  said  two 
survivors  aforesaid^  the  said  negroes  are  to  go  to  the  survivor 
in  the  same  way  and  under  like  instructions,  and  on  the 
death  of  the  last  of  my  said  neices,  the  said  negroes  and  their 
natural  increase  are  to  go  to,  and  vest  in,  Henrietta  Kenan, 
Martha  Owen  Kenan,  and  Ella  Kenan,  the  daughters  of 
my  nephew,  Augustus  H.  Kenan^  of  Milledgeville,  under 
the  same  charges  and  injunctions  of  kind  treatment  that  I 
have  imposed  upon  my  neices  aforesaid." 

<<  It£M  4th — ^I  give  and  bequeath  to  my  friend  George 
Stancell,  of  Whitfield  county,  my  law,  and  miscellaneous 
library,  and  a  good  horse,  saddle  and  bridle." 

"  Item  5th — ^The  money  which  I  leave  on  hand,  or  in 
bank,  or  at  interest,  at  the  time  of  my  death,  I  direct  to  be 
kept  at  interest,  and  at  Christmas  of  each  year,  I  wish  a 
present  made  of  five,  ten,  nfleen,  or  twenty  dollars,  to  each 
of  my  faithful  servants  aforesaid,  as  named  above,  according 
to  their  age  and  faithful  conduct,  and  the  balance  of  the 
yearly  interest  to  be  divided  between  my  neices  as  long  as  all 
of  them  shall  live,  then  to  the  two  survivors  of  them,  and 
then  to  the  last  one  surviving,  and  iCfter  her  death,  the  bal- 
ance of  said  interest,  after  paying  the  said  presents  to  said 
negroes,  to  be  divided  equally  each  year,  amongst  the  afore- 
said daughters  of  my  nephew  Augustus  H.  Kenan." 

^'Item  6th — ^All  such  of  my  wearing  apparel,  bedding,  and 
bed-clothing,  'as  my  said  neices  may  not  desire  to  have,  is  to 
be  given  out  and  divided  amongst  my  said  faithful  servants, 
who  are  named  in  the  third  item  of  this,  my  will,  but  such 
part  thereof  as  my  said  neices  or  either  of  them  may  desire, 
I  give  and  bequeath  to  them." 

<<  Item  7th — ^All  the  balance  of  my  property,  consisting  of 
land,  negroes,  household  and  kitchen  furniture,  crops,  grain, 
stock,  and  all  and  every  thing,  and  articles  of  value,  I  give, 
bequeath  and  devise,  to  my  said  three  neices,  during  their 
natural  lives,  to  be  divided  equally  between  them,  and  if 
either  should  depart  this  life  without  leaving  a  child,  or 
children,  her  share  to  go  to  the  survivors,  and  if  two  shoold 
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die  withoat  leftving  »  child  or  children,  then  the  survivor  to 
hive  the  whole  during  her  natural  life,  but  should  either  of 
m^sud  neices  depart  this  life,  leaving  a  child  or  children, 
laying  one  or  both  o^  her  sisters  surviving  her,  then  her 
ihiK  shall  be  held  for  the  benefit  of  her  child  or  ohiIdren> 
until  m^  last  aarviving  neioe  shall  depart  this  life,  at  whioh 
time,, the  whole  of  said  property  and  the  natural  increase  of 
thealives,  are  to  be  equally  divided  amongst  the  children  of 
mj  nid  several  neices,  and  Martha  Owen  Stark,  daughter  of 
the  late  Honorable  James  H.  Stark,  deceased,  of  Spalding 
ttxatjf,  and  the  three  danght«rs  of  my  nephew,  Augustus  H, 
Kenin,  hereinbefore  named  ;  each  of  the  three'  last  named 
l^iteea,  daughters  of  my  said  nephew  to  have  a  share  prO' 
ndtd  they  marry,  and  at  the  time  or  ohortly  after  she  mar- 
no,  and  upon  no  other  condition ;  and  if  one  or  more  of 
tbem  should  not  be  married  at  the  time  of  said  last  named 
division,  its  or  their  share  shall  be  withheld  until  she  or 
tb^  shall  marry,  and  if  one  or  more  of  them  should  never 
many,  their  share  or  shares  so  reserved  shall  be  equally  di- 
vided amongst  the  other  I^atees  named  in  this  clause  of  this 
my  will." 

William  Norton  and  Geoi^  Stancell  vere  appointed  ez^ 
aitors  of  the  will. 

At  the  February  Term,  1860,  of  the  Court  of  Ordinary  of 
Whitfield  county,  tiie  will  was  proved,  in  common  form,  by 
Alt  attesting  witnesses,  the  testator  having  previously  died 
wiUiout  revoking  or  changing  it. 
To  this  will,  Michael  J.  Kenan,  Uriah  T.^Kenan,  William 
I  MaDoTe,  and  his  wife.  Bell  McClure,  and  Edwin  H.  Haiw 
lii^  and  his  wife,  La&yette  Harris,  next  of  kin  of  the  tesbt- 
;  entered  their  caveat  and  oligeotionB  on   the  following 


Bccange  the  said  Owen  H.  Kenan,  at  the  time  of 
■itiig  said  ]>retended  will,  was  not  of  sound  and  disposing 
■iai  and  nifiiiory," 

"U.  Bccau.'ie  he  was  not,  at  the  time  of  making  and  eze- 
vtblg  eaid    will,  po3se83e4  of  sufficient  mental  capacity  to 
,«Mi^»ill." 
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"  3d.  Because  the  said  Owen  H.  Kenan^  at  the  time  of 
making  and  executing  said  pretended  will,  was  of  advanced 
age,  and  exceedingly  imbecile  and  weak,  and  that  said  will 
is  uncertain,  unequal,  unjust,  and  unnatural/' 

Upon  these  grounds  the  caveators  demanded  that  the  exe- 
cutors should  be  required  to  prove  the  will  in  solemn  form, 
and  that  the  same  should  be  set  aside  and  declared  void^  and 
of  none  effect. 

The  issue  was  tried  before  the  Court  of  Ordinary,  at  April 
Term,  1860,  and  by  the  judgment  of  the  Ordinary,  the  will 
was  set  up,  and  sustained,  as  the  last  will  and  testament  of 
the  testator. 

From  this  judgment  of  the  Ordinary  the  caveators  entered 
an  appeal  to  the  Superior  Court  of  said  county  of  Whitfield. 

Upon  the  trial  of  the  case  in  the  Superior  Court,  the  Hon. 
Charles  J.  McDonald,  the  draftsman  of,  and  one  of  the  wit- 
nesses to  the  will  testified,  that  in  his  opinion,  the  testator 
had  sufficient  mind  and  memory  to  tnake  a  will,  that  he  came 
to  the  residence  of  witness  in  Marietta,  and  told  him  that  he 
wanted  him  to  write  his  will,  that  he  attempted  to  imform  wit- 
ness how  he  desired  the  will  written,  but  could  not  call  the 
names  of  his  legatees,  or  connect  sentences  together  so  as  to  be 
fully  understood,  that  when  he  discovered  that  witness  did  not 
understand  him,  he  expressed  great  pain  at  it,  that  he  then 
said  he  wanted  certain  negroes  given  to  three  women,  hold- 
ing up  his  fingers  and  saying,  "  women,  not  men,''  and  that 
he  wanted  these  negroes  protected,  that  in  reply  to  inquirieS| 
the  testator  said,  he  did  not  want  them  freed,  or  sent  to  a  free 
State,  or  to  Africa,  for  that  that  would  be  worse  for  them, 
that  referring  to  the  papers  which  he  had  sent  to  witness  the 
evening  before  the  will  was  written,  the  testator  handed  wit- 
ness one  of  them,  and  said  the  names  of  the  three  women 
were  on  the  papers,  and  asked  witness  to  write  the  names  on 
a  separate  piece  of  paper,  which  being  done,  he  said  it  was 
all  right,  and  repeated,  ^^  to  them  for  life,  one  dead,  the  other 
two,  two  dead  to  the  other  one,  all  dead,  then  to  three  other 
women  down  there,"  pointing  to  ^he  Southeast,  that  witness 
not  understanding  him,  he  .again  expressed  great  pain,  and 
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wd  with  great  earnestoess,  "  ikthers,  fatb«ra,"  and   witnesa 

tboi^ht,  added,  "children  or  daughters,"  that  witness  not 

koowiDg  who  he  meant  by  "  fathers,"  inquired  of  the  servant 

who  accompanied  tho  testator,  who  he  meant,  to  which  the 

tBTant  replied  that  he  did  not  know,  unless  he  meant  Mass 

Gob  Kenan,  that  witness  then  asked  testator  if  he  meant  Ck>I. 

Angoatus  H.  Kenan's  daughters,  anJ   ho  said  yes,  and  told 

witoesa  to  write  it  down,  and  placing  his  hand  on  his  breast 

Baid,  "one,  my  name,"  that  witness  then  wrote  the  names  of 

CoL  Kenan's  three  daughters  on  a  separate  piece  of  i>aper, 

wd  testator  took  the  paper,  read  It,  and  said  it  was  all  ri^rht; 

tstator  was  particular  in  requesting  that  the  ney;roes  afore- 

aud  should  be  well  treated,  snfScIentiy  fed  and  clothed,  and 

k^t  tt^ether  in  &milie8,  unless  some  of  them  should  steal 

IX  otherwise  misbehave,  and  in  that  event,  they   might  lie 

Bold,  that  he  then  requested  witness  to  put  the  whole  clause 

relative  to  this  parcel  of  negroes  In  writing,  which  witness 

did,  and  testator  after  reading  It,  expressed  himself  highly 

gntified  that  he  had  been  understood,  and  said,  that  it  was 

joBt  as  he  bad  wanted  it.     The  witness  further  testlliiid,  that 

he  bad  little  or  no  difficulty  In  understanding  the  t(>stator's 

withes  in  regard  to  the  fourth,  fifth  and  nxth  items  of  the 

will,  that  he  hod. considerable  difficulty  in  understanding  his 

wishes  relative  to  Miss  Stark,  that  the  testator  described  her 

w  having  his  name,  and  being  the  daughter  of  a  gentleman 

who  was  dead,  and  had  had  the  office  of  Clerk  or  some  other 

•ffioe,  that  witness  mentioned  one  gentleman   who  had  been 

Qn^,  and  was  dead,  but  testator  promptly  rejected  that  as 

iWiiame,  that  testator  first  having  pointed  toward  Marietta, 

I    *A  then  bplfviT,  for  the  town  of  the  residence  of  her  father, 

LMtaKSs  called  the  names  of  several  towns.  Marietta,  Atlanta, 

HnMboro,  and  Oriffin,  when  the  testator  said  he  thought  the 

^^Utt  WHS  t!ie  place,  that  after  reflecting  a  moment,  witness 

nntailK'i'^il  that  Judge  Stark  married  Mrs.  Kenan's  neice, 

fldnwntioued  his  name,  and  testator  said  yes,  and  asked  the 

IHBK  to  iic  written,  and  witness  wrote  on  a  piece  of  paper, 

thinameiLif  the  legatee,  Martha  Owen  Stark,  which  being 

I    M^ b^  testator,  he  said  yes,  that  is  all  right,  she  is  to  come 
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in  with  the  rest^  after  the  death  of  the  three  first,  that  testa- 
tor looked  over  the  will,  read  it,  and  not  only  approved  it, 
but  expressed  himself  highly  gratified,  that  he  had  been  an- 
derstood,  and  as  often  as  twice,  said,  that  he  jcnew  witness 
oould  do  I  it,  that  witness  had  known  testator  for  forty  years 
or  more,  previous  to  his  death,  and  was  well  acquainted  with 
him. 

There  was  a  large  number  of  witnesses  sworn  on  the  trial 
of  the  case,  but  as  the  points  established  by  their  testimony, 
are  very  fully  stated  in  the  opinion  of  the  Court,  so  well  de- 
livered by  Mr.  Justice  Jenkins,  the  Reporter  deems  it  uneces- 
sary  to  go  further  into  a  detail  of  the  facts  proved,  than  ke 
has  already  done.  / 

When  the  testimony  had  closed,  and  the  counsel  for  caveat- 
ors was  making  the  concluding  argument  to  the  jury,  he 
oopimented  at  length  upon  a  written  charge  of  the  presiding 
Judge,  delivered  to  the  jury  on  the  occasion  of  a  former  trial 
of  the  case,  when  the  jury  failed  to  agree  upon  a  verdict 

The  action  of  the  Judge  with  reference  to  this  matter,  is 
complained  of,  as  will  be  hereafter  stated. 

The  presiding  Judge  charged  the  jury  in  extenso  as  follows 

^'  The  question  for  your  consideration  is,  does  the  paper* 
propounded,  contain  the  last  will  and  testament  of  Owen  H. 
Kenan,  late  of  this  county,  deceased  ?  The  propounders  say 
it  does ;  the  caveators  say  it  does  not,  and  the  decision  of 
this  question  is  now  to  be  made  by  you,  under  the  law  and 
evidence.  The  caveators  say,  the  paper  does  not  contain  the 
will  of  deceased,  because  at  the  time  of  executing  the  paper, 
he  was  not  of  capacity  sufficient  to  make  a  will,  and  this  is 
the  great  question  in  this  case.  What  was  the  capacity  of 
Kenan's  mind  at  the  time  of  making  the  will,  say  10th  of 
January  I860?  Testimony  has  been  introduced  to  show  the 
condition  of  his  mind  at  various  other  times,  the  object  of 
which  was  to  shed  light  upon  the  state  of  his  mind  when  the 
will  was  made,  for  that  is  the  point  of  time  to  which  your 
investigations  are  to  be  directed.  The  condition  of  his  mind 
at  other  times  may  be  considered  ip  aid  of  ascertaining  what 
was  its  real  condition  at  the  time  of  executing  the  will.'  Yon 
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^onld  consider  all  the  evidence  introduced  before  you,  and 
from  that,  decide  whettier,  at  the  time  of  executing  the  paper 
yrvfovnded,  be  had  sufficient  capacity  to  make  a  will,  fi>r 
that  is  thepoiTif  of  time  to  whicli  your  inveatigatioDS  should 
be  directed.  What  amount  of  capacity  is  sufficient  to  make 
a  valid  will,  is  one  of  very  difficult  determination  ;  for  each 
is  the  peculiar  character  of  the  human  mind,  such  is  the  di^ 
fereoce  in  the  intellectual  powers  of  man,  so  varied  in  its 
opoaCions,  that  in  any  particular  case,  it  is  usually  ezceed- 
isgl/ difficult  to  decide,  when  capacity  ceases,  and-  incapacity 
b^DS.  The  law  presumes  every  man  saue,  and  the  hiirdea 
(rf proving  any  one  incapable  of  malcing  a  will  devolves  on 
tliase  asserting  such  incapacity.  Now  does  the  proof  estab- 
lisbsuoh  incapacity  at  the  time  of  executing  this  paper?  It 
it  Dot  denied  by  caveators,  that  deceased,  up  to  the  time  of 
bii  affliction  a  few  years  ago^  was  of  sound  disposing  mind 
ind  memory,  but  they  insist  that  by  reason  of  that  afBiction, 
liis  mind  was  impaired,  and  at  the  time  of  making  his  will, 
lud  rendered  him  incapable  of  making  a  will.  The  pre- 
vious condition  of  Keuaa'e  mind,  his  habits,  his  peculiarities, 
eccentricities,  and  in  fact,  all  his  trails  of  mental  character, 
at  shown  by  the  testimony,  are  proper  for  your  investigation 
in  arriving  at  what  was  the  condition  of  his  mind  subsequent 
to  his  affliction,  and  up  to,  and  especially  at  the  time  of 
D)aking  the  paper.  I  know  of  no  general  rule  as  to  the  suf- 
ficiency of  evidence  of  capacity  applicable  to  each  case;  each 
tut  must  be  determined  by  its  own  peculiar  circumstances. 
■Ib  this  case  you  are  to  determine  upon  the  capacity  of  Owen 
H.  JCman  to  make  a  will,  and  the  testimony  is  to  be  viewed 
m ito application  to  his  mind.  Our  Supreme  Court  says: 
kdarither  eeceutricity,  nor  imbecility,  nor  extreme  old  age, 
I^MKiiig  d^f  and  dugib,  whether  from  birth,  or  the  calam- 
^^fW  superi  ruluoed,  nor  incapacity  to  make  contracts  for  the 
pBchasG  and  bale  of  property,  are  sufficient  to  invalidate  a 
Wfli.' 

"Tbe  words  non  compos  (of  unsound  mind)  are  l^al  terms 

ud  import  a  total  deprivation  of  understanding.     What  is 

I     4entby  the  phrases,  'ol  sound  and  disposing  mind  and 
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memory/  and  '  of  capacity  sufficient  to  make  a  will  ? '  They 
amount  to  and  mean  about  the  same  thing,  and  are  defined 
by  the  law  to  be,  that  the  testator  must  be  possessed,  at  the 
time  of  the  execution  of  the  will,  of  a  sufficiently  active 
power  of  memory  to  collect  and  retain  the  elements  of  the 
business  to  be  performed,  for  a  sufficient  time  to  perceive 
their  obvious  relation  to  each  other.  In  other  words,  a  dis- 
posing mind  and  memory,  is  a  mind  and  memory  which  have 
the  capacity  of  recollecting,  discerning,  and  feeling  the  rela- 
tions, connections,  and  obligations  of  family  and  blood.  It 
is  when  a  man  is  capable  of  making  his  Will,  with  an  under- 
standing of  the  nature  of  the  business  in  which  he  is  engaged, 
a  recollection  of  the  property  he  means  to  dispose  of,  of  the 
l^ersons  who  are  or  might  be  the  objects  of  his  bounty,  and 
the  manner  in  which  it  is  to  be  distribued  amongst  them. 
It  is  not  necessary  that  he  shoald  view  his  will  with  the  eye 
of  a  lawyer,  and  comprehend  its  provisions  in  their  legal 
form.  It  is  sufficient  if  he  have  such  a  mind  and  memory 
as  will  enable  him  to  understand  the  elements  of  which  it  is 
composed,  and  the  disposition  of  his  property  in  its  simplest 
forms.  In  deciding  upon  the  capacity  of  the  testator,  it  is 
soundness  of  the  mind,  and  not  the  particular  state  of  his 
bodily  health,  that  is  to  be  attended  to.  The  body  may  be 
in  a  state  of  extreme  debility,  and  yet  he  may  possess  suffi- 
cient understanding  to  direct  how  his  property  shall  be  dis- 
posed of.  A  testator  must  have  some  memory;  for  a  man 
in  whom  this  faculty  is  wholly  extinguished,  cannot  be  said 
to  possess  an  understanding  to  any  degree  whatever,  or  for 
any  purpose.  But  his  memory  may  be  very  imperfect,  it 
may  be  greatly  impaired  by  age  or  disease,  he  may  not  be 
able  at  all  times  to  recollect  the  names,  the  persons,  or  the 
fanylies  of  those  with  whom  he  had  been  intimately  ac- 
quainted, he  may  at  times  ask  idle  questions,  and  repeat 
those  which  had  before  been  asked  and  answered,  and  yet  his 
understanding  be  sufficiently  sound  for  many  of  the  ordinary 
transactions  of  life.  He  may  not  have  sufficient  strength  of 
mind,  and  vigor  of  intellect  to  make  and  digest  all  the  parts 
of  a  contract,  and  yet  be  competent  to  direct  the  distribution 
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of  his  property  by  will.  This  is  a  sabjeot  which  he  may 
poflBibly  have  often  thought  of,  and  there  is  probably  no  per- 
son who  has  not  arranged  such  a  disposition  in  his  mind  ba- 
fore  he  committed  it  to  writing.  The  question  is  not  so' 
mnch  what  was  the  degree  of  memory  possessed  by  the  tes- 
tator as  this;  had  he  a  disposing  mind  and  memory?  Was 
he  capable  of  recollecting  the  property  he  was  about  to  be- 
queath, the  manner  of  distributing  it,  and  the  objects  of 
his  bounty  ?  To  sufti  up  the  whole,  were  his  mind  and  mem- 
ory sufficiently  sound  to  enable  him  to  know  and  understand 
the  business  in  which  he  was  engaged  at  the  time  when  h^ 
executed  the  will  ?  It  is  not  essential  to  the  legal  capacity  of 
a  testator  to  make  a  will,  that  he  should  be  capable  of  man- 
aging business  generally ;  it  is  enough,  if  in  the  making  of 
his  will,  and  at  the  time  of  making  it,  he  understands  what  . 
he  is  doing.  To  make  the  will  valid,  the  testator  at  the  time 
oi  dictating  the  will,  must  have  had  sufficient  discr^ion,  and 
at  the  time  of  executing  Ihe  will  must  have  been  able  to  re- 
collect the  particulars  whidi  he  bad  dictated,  and  at  the 
time,  understood  what  disposition  he  was  making  of  his 
pn^ierty,  and  to  whom ;  that  he  must  have  been  capable  of 
understanding  the  nature  of  the  business  in  which  he  was 
engaged,  and  the  elements  of  which  the  will  was  composed, 
and  the  disposition  of  the  property  as  therein  provided  for, 
both  as  to  the  property  he  meant  to  dispose  of  by  his  will, 
and  the  persons  to  whom  he  meant*  to  convey  it,  and  the 
manner  in  which^it  was  to  be  distributed  amongst  them. 

To  apply  the  principles  more  particularly,  in  this  case,  did 
Judge  Kenan  comprehend  the  contents  of  this  paper  as  his 
will,  the  nature  of  the  estates  he  was  conveying  to  his  &mily 
conneocions  and  others,  their  relative  situation  to  him,  the 
terms  upon  which  he  stood  with  them,  his«  own  situation, 
and  the  circumstances  which  surrounded  him  ?  Were  these 
and  like  objects,  though  seen  by  him,  as  through  a  glass 
dimly,  by  reason  of  the  infirmity  of  age  or,  other  causes,  con* 
templaied  by  his  mind  with  a  steady  though  subdued  light  ? 
These  are  lUl  matters  for  your  consideration  and  determina- 
ti<m«  From  all  the  evidence  then,  does  the  paper  propounded 
Vol.  xxxm — 6. 
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contain  the  last  will  and  testament  of  Owen  H.  Kenan,  de- 
oeasedy  or  not  ?  If  from  the  evidence  in  the  case,  you  believe 
that  it  is  his  will,  find  for  the  propounders — ^if  you  think  it 
is  not  his  will,  find  for  the  caveators/' 

The  jury  returned  a  verdict  again^  the  paper,  as  the  last 
will  and  testament  of  the  said  Owen  H.  Kenan. 

Counsel  for  the  propounders  then  moved  for  a  new  trial, 
on  the  grounds  fi:>116wing,  that  is  to  say : 

.  1st,  Because  the  verdict  of  the  jury  n^as  against  the  law 
and  the  evidence  in  the  case. 

2nd.  Because  the  verdict  of  the  jury  was  decidedly,  and 
strongly  against  the  weight  of  the  evidence  in  the  case. 

3d.  Because  the  charge  of  the  Court,  taken  as  a  whole,  was 
erroneous,  and  calculated  to  mislead  the  jury.  (Certain 
specified  parts  of  the  charge  were  excepted  to,  but  as  the 
Supreme  Court  did  not  pass  upon  the  grounds  for  a  new 
trial  in  that  form,  they  are  omitted.) 

4th.  Because  the  Court  had  written  out  the  foregoing 
charge,  and  permitted  the  attorney  making  the  ooncluding 
argument  to  the  jury  for  caveators  to  read,  and  comment  on 
it  to  th^  jury  at  length,  telling  them,  that  it  would  be  given 
in  charge  as  the  law,  and  when  the  attorney  who  made  the 
concluding  argument  for  the  propounders,  commenced  ad- 
dressing the  jury,  the  Court  asked  for  the  paper  on  which 
the  charge  was  written,  and  when  the  argument  was  dosed, 
then  read  said  charge  txs  the  jury,  as  the  law  of  the  case. 
'  6th.  Because  while  the  case  was  progressing,  and  the  evi- 
dence being  heard,  and  the  argument  being  made,  and  after 
counsel  for  the  propounders  had  privately  applied  to  the 
Court  to  keep  the  jury  together,  stating  as  a  reason  for  the 
request,  that  they  believed  an  effort  had  been  made,  on  the 
former  trial,  to  tamper  with  the  jury,  the  Court  allowed  the 
jury  to  disperse  during  the  recess  of  the  Court,  and  at  night. 
This  application  was  made  to  the  Court  and  not  communis 
cated  to  the  opposite  counsel,  the  Court  controlling  the  mat- 
ter without  consulting  them,  but  the  Court  did  caution  the 
jury  agunst  talking^  or  being  talked  to,  about  the  case  in 
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nj  way.    After  the  Court  chained  the  jury,  they  were  kept 
together  until  the  verdict  was  rendered. 

Tbe  presiding  Judge  overruled  the  motion,  and  refused 
tbe  new  trial,  and  that  refusal  is  complained  of  as  error, 

AxiN,  A.  H.  Kenan,  Johnson,  and  Jackson,  for  plain- 
tifla  in  error. 

Wm.  Douoheety  and  Dabney,  contra. 

^the  Otturi— Jenkins,  J.,  delivering  the  opinion. 

This  case  comes  before  us  upon  exception  to  the  judgment 
of  tlie  C!ourt  below,  refusing  to  grant  a  motion  for  a  new 
trill,  and  error  is  assigned  on  each  ground  taken  in  that 
notion.  Leaving  the  first  ground  to  be  last  considered,  we 
di^Mse  of  the  others,  in  the  order  in  which  they  are  stated. 
Deeming  it  unnecessary  to  examine  in  detail  the  several  ex- 
ceptions taken  to  the  charge  given  to  tiie  jury,  we  consider 
tlwm  as  expressed  in  general  terms,  thus :  "  the  charge  of  the 
Court,  taken  as  a  whole,  was  erroneous,  and  calculated  to 
niBlead  the  jury."  < 

1st.  Tbe  object  of  the  presiding  Judge  was  to  instruct  the 
jary,  what  in  law  constitutes  testamentary  capacity,  for  the 
peat  question  in  this  case  wa8,'had  the  testator  suoh  capacity  ? 
Ve  premise  that  all  he  may  have  said,  and  all  we  may  say, 
■lut  be  taken  apart  from  cases  of  idiocy,  and  of  established 
,  iBttDity,  rniA  irDm  all  cases  of  supposed  improper  influence,  ■ 
■d  most  be  applied  only  to  cases  of  alleged  impairment  of 
bj/  age  or  by  dUeoBe, 
From  u  careful  review  of  tlie  charge,  we  cannot  say  that 
Ibberroneous.  There  b  in  it,  we  incline  to  think,  no  prop- 
,that  is  nut  sustained  by  authority.  It  is,  perhaps, 
amplified — the  same  idea  repeatedly  presented — 
more,  and  sometimes  less,  elaborated.  The  objeot 
iu  tiie  ninds  of  the  jurors  tbe  idea  intended  to  be 
by  the  terms  "  sound  and  disposing  mind  and 
an  constituting  testamentary  capacity.  In  any 
■to  ooDvey  this  idea  to  a  mind  unlearned  in  tbe  law^ 
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amplification  is  apt  to  produce  confusioQ^  although  it  may 
not  lead  in  a  wrong  direction.  Bimplioity  and  brevity  are 
indispensable  to  complete  success.  Our  impression  is,  that 
the  ibllowing,  or  something  very  like  it,  would  best  accom-. 
plish  the  object  A  person  has  testamentory  capacity,  who 
understands  the  nature  of  a  testament  or  will,  viz :  that  it  is 
a  disposition  of  property,  to  take  effect  after  death,  and  who 
is  capable  of  remembering  generally,  the  property  subject  to 
his  disposition,  and  the  persons  related  to  him  by  the  ties  of 
blood,  and  of  affection,  and  also  of  conceiving,  and  expressing 
by  words  written  or  spoken,  or  by  signs,  or  by  both,  any 
intelligible  scheme  of  disposition.  Harrison  vs.  Rowan,  3 
Wash,  C.  C.  R,  580 ;  Kirkwood  vs.  Gordon,  7  Rich.,  379 ; 
Potts  e^  a2. 11  Ga.  R;,  33. 

In  the  elaborate  charge  given  by  the  Court  below,  we  find 
nothing  inconsistent  with  this  test,  nothing  establishing  a 
higher  or  lower  standard  of  testamentary  capacity,  and  there- 
fore no  ground  for  reversal. 

2nd.  It  appears,  that  on  a  former  occasion,  when  this  case 
was  before  the  Court  below,  the  presiding  Judge  delivered  a 
written  charge  to  the  jury;  that  after  a  mistrial,  that  docu- 
ment remained  among  the  Court  papers  of  the  case,  and  that 
on  the  recent  trial,  one  of  the  caveators'  counsel,  in  his  argu- 
ment to  the  jury,  read  it  to  them,  stating  that  it  was  the 
charge  which  the  Judge  had  once  given  in  this  case,  and 
which  he  would  give  again,  and  this  being  permitted  by  the 
Court,  is  made  a  ground  of  the  motion  for  a  new  trial.  It  is 
not  pretended  that  the  paper  was  furnished  by  his  Honor, 
to  the  counsel,  to  be  thus  used :  it  came  accidentally  into  his 
hands,  and  he  was  permitted  (no  objection  being  made)  to 
read  it.  Unquestionably  the  right  practice  is,  that  nothings 
in  the  nature  of  instruction  to  the  jury,  should  pass  from  the 
Court,  until  the  argument  shall  have  been  concluded.  But 
if  counsel,  from  notes  taken  by  him  on  a  former  trial,  or 
horn  his  recollection  of  the  charge  of  the  Court  as  then  givoii 
rehearse  it  to  the  jury,  and  assume  that  it  declares  the  Uw  €i 
the  case,  there  would  seem  to  be  no  good  reason  for  arresting 
him,  and  prohibiting  that  course.    Upon  principle,  we  <b 
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not  see  that  the  use  of  the  notes  made  by  the  Judge  himself^ 
would  make  the  matter  worse.  It  is  a  question  of  propriety 
between  the  counsel  and  the  Court,  in  which  the  interest  of 
the  opposite  party  is  not  at  all  involved. 

The  Judge  had  the  opportunity  of  correcting  any  error 
that  may  have  been  made,  either  in  the  reading  of  counsd, 
or  in  the  chai^  itself,  should  his  opinion  have  undergone 
any  change.  We  do  not  suppose  that  any  Judge  would  be 
likdy  to  introduce  such  a  practice,  or  to  furnish  voluntarily, 
frciiities  for  so  doing,  but  the  occurrence  is  not  of  so  grave  a 
character  as  to  entitle  the  party  to  a  new  trial. 

3d.  The  Court  was  asked  to  grant  a  new  trial,  because  the 
jaiy  were  permitted  to  separate  during  the  recess  taken  by 
the  Court,  pending  a  very  long  trial,  including  adjournments 
tpom  day  to  day,  notwithstanding  counsel  for  the  propound- 
en  privately  requested  the  Judge  to  keep  them  together. 
The  private  request  here  mentioned,  gives  no  additional 
force  to  the  exception  taken.  This  Court  will  never  review 
anything  which  transpires  privately  in  the  court  room,  be- 
tween the  Court  and  counsel — will  take  no  cognizance  of 
such  a  request,  because  it  can  evoke  no  judgment  or  decision 
of  the  Court. 

Is  it  then  erroneous  in  the  Court  to  permit  a  special  jury, 
engaged  in  a  protracted  trial  of  a  civil  cause,  to  separate 
whenever  the  Court  takes  a  recess  for  necessary  refreshment, 
no  motion  being  made  contra,  or  cause  shown  for  not  doing 
80?  We  think  not  It  is  a  matter  of  practice  that  may 
well  be  submitted  to  the  sound  discretion  of  the  Court,  the 
Qsiial  caution  being  given  to  the  jurors  not  to  converse  with 
any  one  touching  the  case  during  such  separation. 

4th.  We  come  now  to  the  principal  ground  upon  which 
the  motion  for  a  new  trial  rests,  viz.,  that  the  verdict  is  con- 
trary to  law,  and  the  evidence,  and  strongly  and  decidedly 
against  the  weight  of  the  evidence.  The  great  question  in 
the  csBe  is,  whether  or  not,  in  view  of  all  the  evidence,  the 
testator  had,  at  the  time  he  made  his  will,  testamentary  capa- 
dty.  It  is  not  pretended  that  he  was  either  idiotic  or  luna- 
tic.   He  was  a  man  of  fair  intellect,  had  been  bred  to  and 
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had  practised  the  law,  had  been  called  to  the  bench  of  th( 
Superior  Court,  had  managed  his  affairs  prudently  and  well 
and  had  accumulated  a  considerable  fortune.  He  was  nol 
superannuated,  nor  was  he  at  the  time  he  made  his  will  suf- 
fering from  great  physical  debility,  having  travelled  nearl; 
one  hundred  miles  to  the  residence  of  his  chosen  scrivener 
and  having  continued  after  the  execution  of  his  will  to  jour- 
ney yet  further  from  home,  attended  only  by  a  servant— one 
of  his  own  slaves.  He  had  had  residing  with  him,  for  some 
time  anterior  to  his  death,  a  young  man,  who  wrote  for  him, 
and  attended  to  some  extent  to  his  business,  but  even  down 
to  his  last  illness  (of  but  a  few  days'  duration)  he  gave  to  i1 
his  personal  attention  and  active  supervision,  buying  anci 
selling,  loaning  and  collecting  money,  etc.,  etc.  Indeed,  hi{ 
business  transactions  were  either  conducted  by  himself,  or,  -ij 
done  by  lawyer  or  agent,  were  carefully  and  intelligently 
reviewed  by  him.  Throughout  his  life,  in  character,  id 
mind,  and  in  manners,  he  manifested  striking  peculiarities, 
amounting  to  eccentricities.  He  was  particularly  remarkable 
for  strong  will,  for  independent  thought,  and  frank  expres- 
sion of  opinion  upon  all  subjects,  and  for  ardent  friendshipe 
and  aversions.  For  years  prior  to,  and  at  the  time  of  his 
death,  he  had  neither  wife  nor  child,  but  numerous  collateral 
.  relations.  About  five  years  anterior  to  his  death,  he  was 
stricken  with  paralysis,  the  first  shock  of  which  prostrated 
both  his  physical  and  mental  energies.  Having  a  vigorous 
constitution,  he  in  a  comparatively  short  time  rallied,  and 
r^ained  a  very  comfortable  degree  of  health  and  strength. 
His  mind,  too,  measurably  recovered  its  wonted  strength  and 
activity,  but  to  what  extent  we  have  now  to  inquire.  That 
all  of  its  faciUties  were  never  after  restored  to  antecedent 
vigor,  may  be  conceded  as  a  fact  established  by  the  concur- 
rent testimony  of  all  the  witnesses.  It  is  to  this  interval, 
between  the  shock  of  paralysis  and  his  death,  that  our  pre- 
ceding remarks  relative  to  his  business  habits  apply.  Such 
was  the  man,  his  circumstances  and  connections  in  life,  whose 
testamentary  capacity  we  are  to  consider.  The  Ordinary  of 
the  ooanty  wherein  he  resided  at  the  time  of  his  death, 
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granted  probate  of  a  paper  purporting  to  be^  and  propounded 
in  common  form,  as  his  last  will  and  testament.  Subse- 
quently, the  executors  were  cited  to  prove  it  in  solemn  form, 
and  upon  presentation  of  their  allegations,  certain  of  the 
heirs-at-law  of  the  deceased  filed  a  caveat  against  the  pro^ 
bate  of  the  will-,  on  the  ground  that  the  testator,  at  the  time 
of  making  it,  was  not  of  sound  and  disposing  mind  and  me- 
mory, and  that  the  paper  propounded  was  not  his  last  ^yill 
and  testament  The  Ordinary,  after  a  hearing,  gave  judg- 
ment for  the  paper  propounded,  and  the  caveators  appealed 
to  the  Superior  Court  of  Whitfield  county,  where  a  verdict 
was  rendered  by  a  special  jury,  that  the  paper  propounded 
was  not  the  last  will  and  testament  of  the  deceased.  The 
brief  of  evidence  filed  in  the  Court  below,  with  a  motion  for 
a  new  trial,  and  coming  up  here  with  the  record,  is  volumi- 
nous, many  witnesses  having  been  examined.  The  question 
to  be  determined  is,  had  the  deceased  testamentary  capacity 
at  the  time  the  paper  propounded  was  made?  Much  of  the 
evidence,  however,  relates  to.  his  condition  before  and  after 
that  time;  indeed,  it  covers  the  entire  interval  between  the 
paralytic  attack  and  his  death.  There  are  particular  inci- 
dents testified  to,  by  highly  credible  witnesses,  that  deserve 
to  be  noted.  Having  made  a  previous  will,  with  which  he 
became  dissatisfied,  and  which  he  determined  to  revoke,  he 
called  together  the  subscribing  witnesses,  declared  to  them 
his  dissatisfaction  with  it,  and  in  their  presence  destroyed  it. 
He  engaged  a  neighbor  and  friend,  who  had  written  that 
will,  to  MTtite  another  for  him.  But  before  he  found  it  con- 
venient to  attend  to  the  engagement,  that  friend,  left  the 
neighborhood,  expecting  to  be  absent  several  months.  De- 
ceased then  went  a  distance  of  nearly  one  hundred  miles,  to 
one  who  had  been  his  friend  from  early  manhood,  one 
learned  in  the  law,  distinguished  for  ability,  integrity,  and 
amiability,  and  invoked  his  aid.  The  task,  a  difficult  one, 
owing  to  his  infirmity,  being  accomplished  by  mutual  pa^ 
tience  and  perseverance,  he  expressed  great  gratification,  and 
exclaimed  exultingly,  ^*I  knew  you  could  fix  it"  Taking 
possession  of  the  will,  aft;er  execution,  and  returning  home 
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j^r  several  days,  he  sammoQed  to  him  the  two  pesBone 
named  as  executors^  and  exhibited  to  them  that  danae  of  the 
will|  and  urged  their  agreement  to  aooept  the  tmst  This 
obtained,  he  subsequently  counted  with  them  his  monej, 
being  fourteen  thousand^  two  hundred  and  fifty  dollars  in 
gold.  It  was  first  put  into  parcels  of  eqoal  value,  then 
those  parcels  counted^  and  by  a  short  arithmetical  process, 
the  ag^r^ate  was  ascertained.  One  of  the  executors  named, 
made  this  calculation,  and  stated  the  result  Whereupon, 
the  deceased  said,  '^That  is  not  right;  mistake,  sir;'^  and 
by  inspection  of  the  parcels,  he  discovered  one  to  contain  one 
piece  too  much.  The  value  of  the  piece  being  added  to  the 
result  previously  attained,  the  deceased  said,  ''that  is  right.'' 
This  occurred  between  the  making  of  the  will  and  his  death, 
the  whole^  interval  being  seventeen  days. 

There  are  other  incidents,  supposed  to  indicate  great  men- 
tal infirmity.  On  one  occasion  he  ordered  the  wagon  of  a 
visitor  to  be  put  into  the  stable  and  fed ;  on  another,  speak- 
ing of  fowls,  he  called  them  mules ;  on  another,  he  ofiered 
fifty  cents  a  piece  for  ducks,  the  market  price  b^ng  ten  cents; 
on  still  another,  being  met  and  addressed  by  a  neighbor,  he 
exclaimed,  "  who  are  you  ?' 

Again,  being  invited  to  a  settlement  of  mutual  accounts, 
he  postponed  it  on  account  of  the  absence  of  the  young  man 
who  resided  with  him,  and  attended  to  his  business  occasion- 
ally. Also,  on  one  occasion,  (probably  immediately  after  the 
execution  of  the  paper  propounded,)  whilst  traveling  in  a 
railroad  car,  he  talked  in  a  voice  so  loud,  and  in  a  manner  so 
boisterous  and  incoherent,  passing  rapidly  from  one  subject 
to  another,  that  the  witness  thought  him  deranged.  There 
are,  doubtless,  other  incidents  testified  to,  of  more  or  leas 
significance,  but  these  are  cited  as  most  significant  on  each  side. 
The  following  points  may  be  considered  as  established  by  an 
overwhelming  weight  of  evidence,  drawn  from  the  witnesses 
of  both  parties :  That  during  the  time  he  was  afiected  with 
the  infirmity  which  brings  his  testamentary  capacity  into 
question,  he  did  buy  and  sell,  and  transact  business  gener* 
ftllyi  and  in  all  this,  did  manifest  a  large  d^ree  of  prudence 
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ud  ngEcity ;  that  his  judgment,  as  to  the  quality,  value  and 
nUng  prices  of  articles  he  bought  or  sold,  was  good ;  that 
be  diaoriminated  between  different  currencies,  precisely  as  he 
hid  done  before  his  affliction ;  that  he  made  calculations, 
ud  nriewed  those  made  by  others,  with  accuracy ;  that  he 
omtiniied  to  the  last  a  keen  and  sagacious  trader ;  that  he 
hid  great  difficulty  in  ezpressiag  his  thoughts,  seeming  una- 
ble to  oommand  language,  forgetting  the  names  of  persons 
ud  things ;  that  he  was  always  glad  to  have  aid  from  his 
allocator,  promptly  adopting  or  rejecting  any  conjectural 
ttstaments  of  his  meaning,  always  manifesting  by  his  prompt- 
DW  ind  decision  that  he  had  a  clear  aud  distinct  idea  in  his 
mind,  for  which  he  would  allow  no  other  substitute ;  that  if, 
fivlack  of  change,  he  could  not  pay  promptly  for  an  article 
porcbaaed,  (as  was  his  wont,)  he  would,  days  afW,  wait  upon 
tie  seller,  with  the  exact  amount  due;  that  he  invariably 
knew  and  appreciated  his  own  property;  that  he  almost 
without  exception  knew  his  friends  and  acquaintances,  though 
■ddom  able  to  recall  their  names ;  that  be  remembered  his 
telatfons,  and  frequently  spoke  of  them— of  some  with  favor, 
sad  of  otben  with  disfavor  or  indifference ;  that  at  times  he 
nemed  to  have  difficulty  in  connecting  and  comprehending 
long  Aentenoes  addressed  to  him  orally,  but  read  with  taoility, 
■nd  onderatood  readily  and  perfectly  what  was  written.  One 
witncM,  who  disbelieves  his  testamentary  capacity,  uses  the  ' 
angolar  expression,  that  "  the  mind  of  the  deceased  seemed 
ta bain  hit  eye,"  forrably  conveying  the  idea  that  what  he 
•w  he  perfectly  understood.  The  witnesses,  in  so  far  as 
bar  expressed  opiniom  are  concerned,  may  be  arranged  into 
k  ttttt  classes  :  Ist,  the  subscribing  or  attesting  witnesses ;  2d, 
■MkuioDal  or  medical  witnesses;  3d,  all  others  testifying  to 
^^Bnpoint.  The  subecribing  witnesses,  so  far  as  examined — 
^mBi^  whom  was  the  draftsman  of  the  will,  an  acquaintance 
udfrietid  of  the  deceased  from  early  manhood — concur  in 
,  that  he  hod  testamentary  capacity.  Of  the  medical 
gatlemea  testifying,  few  knew  him  intimately,  or  hod  mach 
vith  him.  Some  believed  that  he  had,  and 
■that  be  bod  notaoch  oiqMKnty,and'8till others  doabted. 
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Dr.  Kosenburg,  who  was  his  family  physician,  who  attended 
him  when  stricken  with  paralysis,  and  in  his  last  illness,  and 
who  was  in  constant  intercourse  with  him  daring  the  interval, 
is  decidedly  of  the  opinion  that  he  was  capable  of  making  a 
will.  The  other  witnesses  are  divided  in  opinion,  the  na- 
merical  preponderance  being  small  either  way.  But  there  is 
this  material  fact,  giving  preponderance  to  those  holding  the 
affirmative,  viz :  that,  as  a  general  rule,  (deducible,  as  regards 
each  witness,  from  his  own  testimony,)  those  who  knew  him 
best — had  most  personal  association  with  him,  and  most 
namerous  business  transactions — were  of  this  class.  There- 
fore, after  careful  analysis,  we  conclude  that  the  verdict  is  not 
sustained  by  opinion  emanating  from  the  witness's  stand. 
The  weight  of  opinion  is  against.  But  this  is  not  conclusive. 
The  opinions  of  witnesses  are  but  aids  to  jurors  in  the  foi'ma- 
tion  of  their  own.  Theirs  is  the  prerogative  of  looking  be- 
yond, to  the  &cts  disclosed  by  the  witnesses  as  to  the  basis  of 
their  judgment.  To  these  facts,  then,  we  turn.  And  first, 
we  notice  particular  incidents,  relied  upon  by  the  caveators. 
He  called  a  horse  a  wagon,  but  there  is  often  an  intimate 
connection  between  the  two,  and  to  the  horse,  unfortunately 
misnamed  on  this  occasion,  there  may  or  may  not  have  been 
a  wagon  attached.  Certain  it  is,  that  it  is  often  said  of  per- 
sons never  suspected  of  mental  derangement,  nay,  even  of  wise 
'  men,  that  they  put  '^  the  cart  before  the  horse."  Shall  this 
man's  mind  be  condemned  as  unsound  because,  on  that  occa- 
sion, he  put  the  oart  for  the  horse  ?  He  called  fowls  mules. 
It  will  be  remembered  that,  as  shown  by  the  testimony,  he 
was  eminently  a  man  of  hobbies,  in  his  best  condition,  and 
that  the  raising  of  poultry  and  mules  were  among  his  fiivorite 
projects.  Hence  the  connection.  No  witness,  however,  tes- 
tifies that  he  ever  offered  the  price  of  a  mule  for  a  fowl,  or 
plead  the  value  of  a  fowl  as  the  price  of  a  mule  be  wished 
to  sell.  He  did,  however,  offer  fifty  cents  per  head  for  daoks, 
whose  market  value  was  ten  cents.  But  it  will  be  remem- 
bered that  this  was  a  rare  variety  of  ducks,  which  he  desired 
to  introduce  to  his  poultry  yard.  It  fell  in  with  one  of  his 
bobbies.    He  doubtless  wanted  to  present  an  irresistible  temp- 
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tatioD,  which,  however,  the  possessor  did  resist.     He  inquired 
rudely  of  a  neighbor  who  saluted  him,  "Who  are  you?" 
The  idea  is,  that  he  failed  to  recognize  a  man  who  should 
have  been  well  known  to  him.     But  does  this  never  happen 
to  sane  men  ?     May  not  this  interrogatory  have  been  his 
mode  of  inquiring  the  name  of  one  whose  person  was  recog- 
nized, whilst  the  name  could  not  be  recalled  ?    On  one  occa- 
sion he  postponed  a  settlement  of  accounts  until  he  could 
have  the  presence  and  aid  of  his  man  of  business,  and  this  is 
relied  upon  as  evincing  a  consciousness  that  he  could  not 
understand  accounts  and  make  settlements ;  but  this  is  easily 
and  naturally  referable  to  his  consciousness  of  the  difficulty 
of  making  himself  understood.     This  would  alone  seem  to 
farniah  a  reason  for  devolving  upon  his  stated  agent  all 
aSiir?  of  that  nature,  admitting  of  postponement.     Regard- 
ing his  conduct  on  the  car,  it  may  be  said  that  he  had  always 
been  remarkable  for  eccentricity  of  manner,  and  for  passing 
abniptly  from  one  subject  to  another.     To  these  superadded 
the  embarrassment  resulting  from  his  forgetfulness  of  words, 
tnd  it  will  not  be  surprising  that  que  not  familiar  with  him, 
&nd  not  then  conversing  with  him,  should  have  thought  him 
demnged.     Indeed,  the  inevitable  effect  of  his  infirmity  was 
to  exaggerate  his  eccentricities.     These  incidents,  considered 
in  oonnection  with  those  prominent  peculiarities,  and  the 
supervening  infirmity,  are  reconcilable  with  entire  sanity, 
and  ordinary  business  capacity.     Waiving  a  discussion  seri^ 
atim  of  incidents  of  an  opposite  character,  before  recited,  I 
dedace  from  these  the  following  influences,  viz :    That  the 
deceased  had  a  settled  purpose,  not  to  die  intestate ;  that  he 
bestowed  much  reflection  upon  the  making  of  his  will ;  that 
he  was  careful  to  obtain  efficient  aid  in  carrying  into  efleot 
that  purpose ;  that  he  carefully  guarded  against  any  difficulty 
that  might  arise  from  the  existence  of  a  prior  will ;  that  he 
showed  forecast  and  discretion  on  obtaining  from  the  execu- 
tors, named  in  the  paper  propounded,  a  promise  to  accept  the 
trust ;  that  he  wished  to  insure  security  to  the  unusually  large 
snmof  money  on  hand  by  counting  it  in  their  presence;  that 
he  either  had  ascertained  beforehand,  and  accurately  remem- 
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bered  the  gross  sum,  (though  considerable,  And  consisting  of 
many  pieces,)  or  that  during  the  count  he  nlade  a  correct 
enameration  of  it,  promptly  rectifying  a  mistake  made  by 
his  man  of  business,  and  himself  discovering  how  and  where 
it  occurred.  These  are  worth  something  in  thd  estimate  of 
testamentary  capacity.  Recurring  to  the  summary  of  the 
evidence,  as  to  his  general  conditipn,  the  conclusion  is  inevi- 
table that  he  was  by  no  means  oblivious  of  persons  and 
things  wherewith  he  had  been  previously  conversant;  that 
he  correctly  estimated  qualities,  values,  and  prices  of  arti- 
cles in  which  he  dealt ;  that  apart  from  the  difficulty  of  com- 
municating with  others,  he  had  abundant  capacity  for  trans- 
acting business,  and  remembered  its  details  well.  There  is 
no  evidence  whatever  that  his  judgment  was  impaired,  his 
moral  sense  blunted,  or  his  natural  affections  prerverted,  by 
the  ordeal  of  sufiering  through  which  he  had  passed.  In 
what,  then,  had  he  been  endamaged  ?  His  memory  was  im- 
paired. But,  it  is  argued,  this  faculty  has  an  important  part 
to  act  in  the  grave  business  of  making  a  testament.  This  is 
certainly  true,  but  it  is  not  every  impairment  of  memory  that 
disqualifies  for  the  office.  The  human  mind  is  curiously  and 
wonderfully  constituted.  The  study  of  it  (a  most  interesting 
and  important  science)  has  developed  and  fixed  with  great 
certainty  some  of  the  laws  which  govern  its  action.  Among 
others,  these  truths  are  well  established,  that  those  capabili- 
ties which  are  denominated  mental  faculties,  are  found  to 
exist  in  different  relative  degrees  in  different  minds — some 
being,  in  respect  of  the  faculties,  better  balanced  than  others ; 
that  the  impairment  of  one  faculty  is  not  necessarily  or  inva- 
riably attended  by  like  impairment  of  others ;  that  some  of 
these  faculties  are  themselves  complex,  acting  with  far  greater 
power  and  precision  in  some  departments  than  in  others 
equally  within  their  proper  functional  range,  and  that  their 
power  in  one  of  these  departments  may  become  impaired 
without  causing  diminution  in  another.  Let  us  exemplify : 
Memory,  by  which  man  is  enabled  to  recall  past  events  and 
impressions,  is  not  a  simple  faculty.  We  discriminate  often 
(and  are  fully  warranted  in  so  doing  by  experience  and  ob- 
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servation)  between  memory  for  &oe6,  for  places,  for  ideas,  for 
words  and  for  numbers.  Every  mind,  not  positively  defi- 
cienty  has  each  of  these  memories,  so  to  speak,  in  a  greater 
or  less  degree,  and  probably  no  mind  ever  had  them  all  in 
eqaal  degrees.  One  retains,  in  perfect  fidelity,  the  faces  of 
former  acqoaintances,  however  little  known,  and  evinces  re- 
oogoition  on  unexpected  meeting,  but  is  utterly  unable  to 
recall  the  names  appertaining  to  them  respectively.  Whilst 
another  is  utterly  oblivious  of  faces  until  aided  by  names. 
Some  children  (said  to  be  highly  endowed  with  mathematical 
talent)  will,  by  a  purely  mental  process,  multiply  twelve  fig- 
ures by  twelve  other  figures,  arbitrarily  stated.  Now,  this 
prooeas  requires  accurate  memory  of  the  exact  collocation, 
not  only  of  all  numbers  in  the  sum  stated,  but  of  all  pro- 
duced in  the  process  of  multiplication,  without  which  the 
final  process  of  addition  could  not  be  performed.  Now,  this 
mental  operation,  to  others,  having  perhaps  in  other  depart- 
ments superior  memories,  would  be  an  utter  impossibility. 
These  remarks  will,  perhaps,  suffice  to  illustrate  a  proposi- 
tion necessary,  in  our  opinion,  to  a  proper  decision  of  the 
question  presented  by  the  record,  viz:  That  memory  is  a 
complex  &culty  of  the  mind,  and  that  it  may  be  deficient  by 
oatore  or  from  casualty,  in  some  of  its  functions,  and  vigor- 
oos  in  others. 

Wh^n,  therefore,  the  testamentary  capacity  of  an  indi- 
vuicial  is  questioned  because  of  a  fiiilure  or  impairment  of 
memory,  it  becomes  necessary  to  inquire  into  the  nature  and 
extent  of  that  impairment,  in  order  to  determine  whether  or 
not  there  be  enough  remaining  to  answer  the  requirements 
of  the  law  in  the  performance  of  a  testamentary  act.  The 
evidence  in  this  case  has  produced  in  our  minds  a  clear  and 
firm  conviction  that  the  injury  done  to  the  mind  of  the  de- 
csMed  hy  paralysis,  was  the  impairment  of  hie  memory  for 
tsorcb,  or  as  it  is  more  technically  styled,  his  verbcU  m^emory. 
Beyond  this,  we  see  no  evidence  of  mental  derangement  His 
memory  for  and  his  judgment  of  persons  and  things  seems 
to  have  suffered  no  detriment.  Recurring  to  the  test  adopted 
by  08  in  the  early  portion  of  this  opinion^  we  remark  1st, 


78  SUPREME  COURT  OP  GEORGIA. 

Stancell,  ex'r,  t».  Kenan  et  oL 

there  is  not  a  shadow  of  doubt  that  the  deceased  understood 
the  nature  of  the  instrument  he  was  making ;  2d,  that  he 
was  capable  of  remembering  generally  the  property  sub- 
ject to  his  testamentary  disposition,  and  the  persons  rela- 
ted to  him  by  the  ties  of  blood  and  of  afiection.  Respect- 
ing such  persons,  this  is  evinced  by  his  having  repeatedly 
spoken,  not  long  anterior  to  the  execution  of  his  will,  of 
his  relatives,  as  well  those  separated  from  him  by  time 
and  space,  as  of  others,  and  of  his  having  mentioned  some 
with  different  degrees  of  favor,  and  others  with  disfavor. 
And  it  is  noteworthy  that  the  latter  class  are  unprovi- 
ded for  in  his  will.  3d,  That  he  was  capable  of  conceiving 
an  intelligible  disposary  scheme,  and  on  this  point  the  in- 
strument itself,  in  tbe  total  absence  of  evidence  that  he  was 
aided  in  framing  the  scheme,  speaks  for  him.  It  does  not 
appear  from  the  fjill,  clear  and  unbiased  narrative  of  the 
distinguished  draftsman,  that  he  had  any  agency  in  framing 
the  schema  The  only  suggestion  delicately  offered  by  him, 
looking  to  the  benefit  of  a  particular  kinsman,  was  promptly 
rejected.  If  evidence  is  to  be  credited,  the  scheme  was  all 
his  own,  and  it  is  both  intelligible  and  practicable,  in  reason 
and  in  law.  4th,  That  he  was  capable,  by  words  spoken  and 
written,  and  by  signs,  of  expressing  the  scheme  he  had  con- 
ceived. It  is  just  here  that,  from  the  peculiar  infirmity  of 
his  memory,  if  anywhere,  we  expect  to  encounter  incapacity. 
Yet  who  that  reads  attentively  and  without  bias  the  testi- 
mony of  Judge  McDonald,  can  doubt  that,  by  the  patient  aad 
persevering  use  of  all  those  appliances,  the  deceased  suooess- 
fully  conveyed  to  him  what  he  wished  done  ?  The  task  was 
a  difficult  one,  but  not  impossible,  and  the  evidences  of  suc- 
cess are  overwhelming. 

What  he  found  difficulty  in  imparting,  he  required  first 
written,  when  understood,  upon  a  scrap  of  paper,  and  sub- 
mitted to  his  perusal,  and,  if  approved,  put  into  the  rough 
draft,  then  again  read  to  him  and  by  him,  and  finally  had 
the  &ir  draft  read  to  him  before  executed.  The  testimony 
is  conclusive,  that  what  he  read  he  clearly  understood,  and 
that  he  read,  or  seemed  to  read,  the  whole  draft.    Further- 
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more,  he  indulged  in  lively  expressiooB  of  gratification  that 
his  wishes  had  been  accomplished.  The  brief  of  testimony, 
io  this  case,  does  not  present  the  ordinary  aspect  of  conflicting 
evidence.  It  is  a  conflict  of  opinion,  rather  than  of  fact, 
among  the  witnesses.  Hence  we  feel  less  reluctance  than 
osoal  iu  disturbing  the  verdict  of  a  jury  upon  this  ground. 

If  the  jury  concluded  that  the  mind  of  the  deceased  was 
materially  weakened  beyond  the  impairment  of  verbal  memo- 
ry, our  opinion  is,  that  their  verdict  was  strongly  and  deci- 
dedly against  the  weight  of  evidence. 

If  they  entertained  our  view  on  this  point,  then  we  think 
their  verdict  was  contrary  to  law,  and  in  either  case  the  judg- 
ment of  the  Court,  refusing  to  set  it  aside,  must  be  reversed. 


■# 


WujJAM  Faith,  plaintiff  in  error,  vs.  Joshua  Carpen-* 

T£B,  defendant  iu  error. 

Wlien  a  judgment  is  obtained  at  common  law  against  a  defendant  in  a 
nit  for  slander,  from  which  the  appeal  is  taken,  and  pending  the  appeal 
the  defendant  dies,  the  suit,  the  judgment,  and  all  its  incidents,  die 
with  him. 

Scire  facias  to  make  parties.  In  Whitfield  Superior  Court. 
Decided  by  Hon.  Cicero  D.  McCutchen,  a  Judge  selected 
ODikr  the  law.     At  May  Term,  1861. 

William  Faith  brought  an  action  on  the  case  for  slander, 
igaiast  Joshua  Carpenter,  and  on  the  trial  at  common  law, 
the  plaintiff  recovered  a  verdict  for  J350  00. 

From  this  verdict  the  defendant  entered  an  appeal,  and, 
pending  the  appeal,  died. 

Dr.  J.  N.  Smith  was  duly  qualified  as  executor  of  the  de- 
fendant, and  twelve  months  had  elapsed  since  such  qualifica- 
tion. 

A  scire  faaias  issued  to  make  the  executor  a  party  defend- 
ant to  the  case. 
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Under  these  circumstances,  the  counsel  of  plaintiff  moved 
to  dismiss  the  appeal,  and  if  that  motion  should  be  denied, 
then  to  make  said  executor  a  party  defendant  to  the  case. 

Both  these  motions  were  overruled,  and  that  decision  is 
the  error  alleged. 

•     Cbook,  for  plaintiff  in  error. 

W.  K.  MooBE,  for  defendant  in  error. 

By  the  (hurt — Lyon,  J.,  delivering  the  opinion. 

This  being  a  personal  action,  that  died  with  the  person, 
when  a  judgment  was  had  at  common  law,  from  which  an 
appeal  was  taken,  under  the  statute  for  trial  hy  special  jury, 
and  when  the  defendant  died  pending  and  before  trial  on  the 
appeal,  the  question  made  is,  whether  the  common  law  judg^ 
ment  died  with  the  action  ?  We  hold  that  it  did.  The  ap- 
.peal  takes  up  the  whole  record,  and  anything  and  everything 
that  carries  the  case  out  of  Court,  pending  the  appeal,  dis- 
poses of  all  its  incidents,  and  the  rights  acquired  by  the  ac- 
tion. ^^  The  appeal  opens  the  whole  case — it  reviews  the  liti* 
gation  before  the  appellate  tribunal.  When  it  reaches  that 
tribunal,  the  case  is  before  it  in  its  totality.  When  an  ap- 
peal is  entered  there  is  no  judgment.  Whether  there  ever 
will  be  a  judgment  or  not  for  the  plaintiff,  depends  upon  the 
event  of  the  trial  on  the  appeal."  Snelling  vs.  Parker,  8 
Oa.,  123. 

Let  the  judgment  be  affirmed. 
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RicHABD  BoE,  casual  fjector,  and  Caltin  Bkumbalo,  ten- 
tDt,  plainti^  in  erf  or, .  va.  John  Doe,  ex  d&a,  Eli  H. 
Baxieb,  defendoDt  ia  error. 

1.  AdefendaDt  JD^'ectmentmafdefeat  Brecovery  againBthim,  by  show- 
ing a  paramonat  oatstaading  title  to  the  premiaes  in  a  third  peraon. 


In  Wbitfield  Superior  Court.  Tried  at  the. 
April  Term,  1861,  before  James  Milkeb,  Esq.,  an  attorney 
at  law,  who,  by  consent  of  the  parties,  exercised  thefanotions 
of  Judge  in  sud  case,  his  Honor  Judge  Walker,  having  been 
<tf  ooansel  in  the  case,  and  therefore  incompetent  to  preside 

Iliis  was  an  action  instituted  in  the  name  of  John  Dd^,  on 
the  demise  of  Eli  H.  Baxter,  against  Eiohard  Boe,  casual 
Rector,  and  Calvin  Brumbalo,  tenant  in  possession,  for  the 
RooToy  of  lot  of  land  Number  97,  in  the  13tb  district  of  the . 
3cl  section  of  Whitfield  county. 

All  the  &cts  necessary  to  a  clear  understanding^ of  the 
questions  made  and  ^cided  in  the  case,  are  stated  in  the 
qpinioQ  of  tkii  Court,  delivered  by  Mr.  Justice  Jenrinb. 

L.  W.  CboOK,  W.  K.  Moore,  for  plaintiff  in  error. 

A.  J.  HAltSBLL,  contra. 

%  the  Court — Jbnkiks,  J.  delivering  the  opinion.        * 

In  this  case,  the  presiding  Judge  in  the  Court  below  in- 
1  the  jury  that,  nnder  the  facts  presented  by  the  evi- 
^  the  plaintiff  was  entitled  to  recover.     We  have  now 
aire  whether  or_not  that  inatmctton  was  right.     On  the 
a  were  three  distinct  titles  before  the  Court.     Eadh 
•  titles  was  traced  upward  to  Thomas  Glasoock,  to 
I,  by  rc^lar  chain,  tiie  tide  descended  from  the  State  of 
The  question  to  be  considered  is,  whether  the 
^  the  defendant,  or  one  James  Morris,  (not  a  party  or 
B  this  case,)  legally  derived  title  from  Qlascook. 
ToL,  xxxm — 6. 
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The  plainiifT,  below,  relied  upon  a  deed  from  Glascock  to 
himself,  ex^uted  15th  November,  1837,  and  recorded. 

The  defendant,  below,  put  in  evidenbe  a  bill  in  Chancery, 
filed  by  a  creditor  of  Glascock  against  his  administrator, 
alleging  that  Glascock  died  insolvent,  and  that  the  complain- 
ant's claim  was  a  preferred  one  in  law;  and  prayed  an  in- 
junction, which  was  granted  on  the  4th  December,  1841, 
restraining  his  administrator,  the  sherifT,  and  all  judgment 
creditors  from  selling  the  property  whereof  he  died  seized  and 
possessed,  until  the  final  or  some  interlocutory  decree  in  that 
case.  Complainant,  in  that  bill,  also  prayed  the  appointment 
of  a  Receiver,  and  asked  an  interlocutory  decree,  authorizing 
and  requiring  the  Receiver  to  sell  all  the  property  thus  placed 
under  injunction,  and  bring  the  proceeds  thereof  into  Court, 
to  be  disposed  of  by  final  decree,  all  of  which  yrss  granted. 

There  was  attached  to  said  bill  in  Chancery,  no  schedule  of 
property  subject  to  injunction,  nor  was  the  particular  parcel 
of  land  now  in  dispute  mentioned.  The  description  given  of 
the  property  held  by  Glascock  at  the  time  of  his  death,  was 
very  general.  The  Receiver  under  this  interlocutory  decree 
sold  the  lot  in  dispute,  and  Walker^nd  Bradford,  under 
•whom  defendant  below  hdds,  became  the  purchasers. 

But  defendant  did  not  rest  his  case  here.  He  put  in  evi- 
dence a  judgment  and  execution,  obtained  by  George  W. 
Crawford,  one  of  the  creditors  enjoined,  against  Thomas 
Glascock,  on  the  17th  of  April,  1835.  Pending  the  proceed- 
ing ill  Chancery,  and  after  injunction  granted,  it  appears  that 
Crawford's  execution  was  levied  upon  this  land,  and  a  sale 
made  by  the  sheriff,  at  which  one  Morris  became  the  pur- 
chaser, and  received  a  sheriff's  deed  for  the  land,  which  was 
also  put  in  evidence.  Thus  it  appears  that  the  defendant 
below  and  plaintiff  in  error  relied  first  upon  his  own  title, 
derived  through  the  Receiver,  in  equity ;  and  secondly,  upon 
the  deed  to  Morris,  showing  title  odt  of  the  plaintiff  below 
and  defendant  in  err6r.  Under  this  state  of  &cts,  Baxter, 
the  defendant  in  error,  has  to  compete  with  two  distinct  titles, 
and  most  fail  in  his  action  if  either  of  the  two  be  superior  to 
his.     How  does  he  compete  with  the  title  of  plaintiff  in  error? 
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We  think  Bacceesfnlly,  beoauae  the  Utie  baviog  passed  &om 
Gliscock  to  liim,  during  the  life  of  the  latter,  th^  parcel  e£ 
land  did  not  remain,  to  beadmiuiatered  After  his  death,  either 
bv  the  offioer  of  the  Ordinary,  or  the  ofGcer  of  the  Chanoeiy.' 
Therefore,  had  the  plaintiff  iu  error  rested  npon  bia  oinii 
title,  in  the  Court  below,  the  defendant  in  error  would  hays 
been  oititled  to  recover.  But  he  availed  himself  of  his  1^^ 
privilege  of  showing  title  out  of  the  plaintiff  ;n  the  acdoa, 
sad  this  he  attempted  by  adducing  the  title  of  Morris.  2d. 
yft  have  DOW  to  inqnire  into  the  result  of  the  competition' 
bttween  the  title  of  thedelcndant  in  error,  and  tliatof  Morris. 
Tbejndgmentof  Crawford,  under  which  Morris  puroliasod, 
is  dd«  than  the  deed  from  Olaecotik  to  the  defendant  in  error, 
and  constituted  a  sulsisting  lien  upon  the  land,  when  tfaxt 
deal  was  executed.  The  title,  therefore,  passed  from  Glas-^ 
cock  to  B&xter,  Subject  to  this  lien,  in  the  regular  prooess  of 
enfordng  which  Morris  acquired  title.  Baxter  can  no  more 
Iwid  against  Morris's  deed  than  he  could  against  Cniwibrd'a 
lien. 

Tlie  one  rests  upon  the  other.  Had  Crawford's  judgment 
been  otherwise  satbfied,  Baxter's  title  would  have  been  good: 
fiat  it  was,  in'  fact,  satisfied  by  the  sale  of  this  land,  and  at> 
that  sale  Morris  purchased.  He,  therefore,  acquired  all  the 
title  which  Glascock  had  when  Crawford's  judgment  was 
rendtfed.  But,  it  is  said,  the  evidence  dieoloses  the  i&at  that 
the  levy  on  this  laud,  and  the  sale  of  it,  was  made  whilst  thv; 
njnno^n  rested  npon  the  judgment  and  execution,  and  wa^ 
i  Aavfore,  illegal,  and  passed  no  title  to  the  purchaser. 

\  is  true  that  Ais  judgment  aud  JL  fa.  were  enjoined,  but 
int  extent  ?  Not  specially  irom  selling  this  partionlar- 
f  Innd,  for  that  is  not  mentioued ;  but  generally  from 
)-  caimng  to  be  made  any  sale  of  any  lands  and 
or  any  n^ro  alavea,  »  *  •  *  which  belonged 
Utti  eatatr:  of  Thomas  Glcucock."  Xow,  this  injunction. 
ituAj  applies  to  lands  and  tenements,  and  n^ro  slavei,' 
«Ueb  beloiigc<l  to  Thomas  Glascock  al<the  time  of  his  dea^, 
mdco&Etiliitfd  his  estate  to  be  administered.  Only  agaioBt 
f-mliyiung-ty  could  the  olaimantB  enforce  their  olaim ;  only 
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against  such  did  they  ask  axi  injanotioQ,  and  by  the  terms  of 
idle  writ^  ofjj  against  such  did  the  injunction  issue.  But 
this  property  had  been  sold  by  Glasoock,  to  the  defendants  in 
error,  during  his  life,  and  was  n«  part  of  the  estate  left  by 
him  to  be  administered.  It  was  not,  therefore,  within  the 
injunction.  By  seizing  in  execution  and  selling  this  property, 
Oawford  appropriated  to  the  satisfaction  of  the  judgment 
nothing  which  would  have  been  applied  to  the  complainant's 
claim.  Buoh  application  Baxter  could  have  resisted  sucoess- 
fttlly,  though  he  could  not  have  resisted  Crawford's  lien. 
The  Receiver's  sale,  made  in  ignorance  of  the  &ct8,  was  ille* 
gaL  The  sale  under  Crawford's  judgment  was  not  in  diso- 
bedience to  the  writ  of  injuction,  and  was,  for  aught  that 
appears,  entirely  legal.  Had  he  been  specially  enjoined  not 
to  sell  this  particular  tract  of  land,  (though  erroneously,)  a 
sale,  pending  the  injunction,  might  have  been  ill^al* 

"What  we  now  hold  is,  that  this  land  is  not  included  in  the 
descriptive  terms  of  the  injunction,  and  was  not,  for  that 
reason,  covered  by  it.  It  is  attempted  to  involve  this  Court 
in  a  dilemma  by  referring  to  the  case  of  Morris  ys.  Bradford 
and  Walker,  19  Ghu,  627.  The  tract  of  land  involved  in  the 
case  at  bar,  was  the  subject  matter  of  that  action.  The  titles 
of  Morris  and  of  Bradford  and  Walker,  appearing  in  the 
record,  were  before  the  Court  in  that  case.  The  title  of  Bax- 
ter was  not  in  that  record,  nor  does  it  appear  that  anything 
yuras  known  of  it.  The  Court  held,  in  that  case,  that  the  sale 
under  Crawford's  judgment  was  ill^al,  because  the  evidence 
showed  title  in  Glascock,  as  it  does  here ;  but  did  not  show, 
as  is  shown  in  this  case,  that  the  title  had  passed  out  of  Olas- 
cock,  during  his  life.  The  evidence,  there,  showed  that  this 
tract  of  land  was  a  part  of  the  real  estate  owned  by  Glasoock 
at  his  death^  and  brought  it  within  the  terms  of  the  injunc- 
tion. The  evidence,  here,  shows  that  it  was  not  a  part  of  the 
real  estate  owned  by  Glascock  at  his  death,  and  takes  it  out 
of  the  terms  of  the  injunction.  The  judgment  of  a  Court 
should  be  a  conclusiofi  of  law  upon  a  given  statd  of  facts. 
Inpithat  casei  this  Ooujrt  concluded  upon  the  facts  appearing 
in  the  reoard|  that  the  sheriflp's  sale  at  which  Morris  pur- 
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cbased  waa  illegal.  In  this  case,  we  conclude  upon  the  same 
and  oddiHonal  facte,  that  that  sale  was  I^gal.  it  was  Mor- 
ris's misfortune  that  he  did  not  bring  to  the  knowledge  of 
the  Court  the  very  important  fact  that  Glascock  had,  during 
bis  life,  aliened  thisland,  subject  to  Crawford's  judgment.  It 
is  the  defendant  in  error  who  is  in  a  dilemma.  He  can  over- 
come the  title  of  Morris  only  by  showiog  that  the  sale  under 
Crawford's  judgment  was  illegal,  because  violative  of  the 
iDJunction.  To  do  this,  he  must  establish  the  fact  that  the 
title  was  in  Glascock  at  his  death.  But  whenever  he  shall 
do  that,  be  will  put  himself  out  of  Court,  for  it  is  not  pre- 
tcnded  tUat  he  has  acquired  title  since  the  death  of  Glascoo^ 
Believing  that  the  instruction  given  by  the  Court  below  t6 
the  juty  was  erroneous,  we  reverse  the  judgment,  and  return 
the  case  for  a  rehearing. 
Let  the  jadgment  be  reversed. 


Albebt  G.  Bich,  plaintiff  in  error,  vs.  F£YTOn  Mobley, 
defendant  in  error. 

Ha  praaoiBptimi'Uiat  tfae  Inw  nuaea  in  &vor  of  a  gift,  when  a  pacont 
lUoiri  a  MMt-in-law  to  Uke  home  with  him,  ftflsr  hia  mftrritge,  and 
nUin  ia  faia  powescion  a  Dsgro  girl,  ii  compIeMl;  OTercome  and  dt0' 
aojed.  LD  the  absnnoe  of  other  proof,  bj  the  declaratioiit  of  auch  son- 
ia-law,  that  he  held  the  negro  as  a  loan,  aod  not  ai  B  gift —  that  the 
6ile  to  the  proper^  vat  in  hia  father-in-law ;  not  does  the  Statnte  of 
UmitatioDS  ctimii«DO«  to  mn  in  audi  oaae  aguaat  the  title  of  tke 
bler-in-law  untl  aelaim  of  title  advene  to  anch  title  ia  brought  home 
U  hiis  knowledge. 

ition  for  new  trial.  From  Gordon  county.  Tried  be- 
fliJC£B  S.  MlLNES,  presiding  as  Judge  by  consent.  At 
B  Term,  1801. 

B  &ct«  of  this  case  are  incorporated  in  the  opinios  of 
■Court,  to  which  the  reader  is  referred. 
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Dabney^  for  plaintiff  in  error. 

I 

Cbook^  for  defendant  in  error. 

By  the  Court — Lyon,  J.,  delivering  the  opinion. 

This  was  an  action  by  Peyton  Mobley,  against  Albert  G. 
Rich,  for  the  recovery  of  a  negro  woman,  named  Hannah, 
and  her  three  children,  James,  Martin  and  Antony.  On  the 
trial  it  appeared,  from  the  evidence,  that  the  negro  woman 
was  raised  by  and  belonged  to  the  plaintiff,  and  that  in  the 
year  1842  he  let  Harrison  Turner,  who  had  intermarried  with 
his  daughter,  in  1841,  take  the  girl,  Hannah,  home  with  him, 
(the  children  hav«  been  born  since,)  but  upon  what  terms  or 
conditions  does  not  directly  appear  from  the  evidence.  Tur- 
ner continued  in  possession  of  the  girl  until  the  year  1852. 
The  main  question  in  the  case  is,  whether  that  possession  and 
use  amounted  to  a  gift.  In  the  absence  of  any  other  proof, 
it  would  unquestionably  establish  title  in  Turner  at  that  time, 
for  when  a  parent  sends  home  property  with  his  child,  with- 
out a  condition  or  qualification,  the  law  presumes  a  gift  was 
intended,  and  so  treats  it;  or  if  there  was  no  other  evidence 
but  the  continued  possession  and  use  for  so  long  a  time,  this 
of  itself  would  raise  a  presumption  of  title,  and  if  the  pos- 
session was  adverse  during  the  time,  it  would  create  a  statu- 
tory bar,'  and  amount  to  a  paramount  title.  But  the  qnestion 
\ii  this  case  does  not  rest  upon  these  facts  alone.  The  plain- 
tiff insisted  that  this  was  not  a  gift,  but  a  loan,  the  title  and 
property  remaining  in  him;  that  the  possession  was  not  ad- 
Verse,  but  for  and  in  subordination  to  him;  and  on  these 
questions  the  evidence  was,  that  it  was  the  custom  of  the 
plaintiff  to  allow  his  children  each  to  take  a  negro,  on  their 
marriage,  under  about  such  an  arrangement  as  this :  '^  Here 
is  a  negro ;  if  its  services  are  worth  anything  to  you,  take  it 
along,  and  keep  it  until  I  call  for  it ;  it  is  my  negro,  and  I 
must  have  it,  but  you  are  welcome  to  the  services  until  I  call 
for  it.''    It  appears,  that  iu  1846,  in  a  conversation  that  one 

Mm 

of  the  witnesses.  Tread  well,  who  also  was  a  son-in-law  of  the 
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pliiptifT,  and  who,  at  that  time,  had  b  negro  from  the  plaia- 
tif  on  the  same  terms  as  stated  above,  hod  with  Turner, 
on  the  subjeot  of  the  negroes  so  delivered  to  the  children, 
and  while  the  girl,  Hannah,  was  in  Turner's  possession, 
both  the  wUness  and  Turner  expressed  themselves  as  dissatis- 
fied with  the  way  in  which  the  plaintiff  let  them  have  the 
negroes ;  that  at  the  giving  in  of  taxes  by  Turner,  in  1846, 
when  the  above  conversation  occurred,  the  subject  of  the 
title  to  Hannah  came  up,  and  was  talked  about  by  witness, 
the  Tax  Receiver  and  Turner,  and  Turner  refused  to  give 
her  in  as  his  property,  saying  he  had  no  title  or  bill  of  sale 
to  her,  and  would  not  pay  taxet  for  her,  and  the  plaintiff 
paid  the  taxes  for  her;  that  after  this,  and  before  Turner 
left  Whitfield  county,  in  1850,  Turner  and  the  witness  fre- 
queotty  spoke  of  plaintiff's  refusing  to  give  bills  of  sale  to 
liis  children  for  the  n^rues,  and  they  were  dissatisfied  with 
the  arrangements  as  made  by  the  plaintiff.  The  witness  did 
not  see  the  n^ro  delivered  to  Turner  in  1842,  or  again  in 
1852 ;  bat  he  heard  Turner  speak  of  having  received  her  on 
the  same  terms  that  the  other  children  did,  (as  before  staled.) 
This  testimony  being  positive  and  direct,  overcomes  entirely 
the  presumptions  arising  from  delivery  and  possession,  and 
shows  the  title  in  the  plaintiff  up  to  1852.  The  tact  that 
Turner  pledged  the  negro  to  Starr  for  money  borrowed  in 
1850,  and  that  he  claimed  title  to  her  does  not  alter  the  ques- 
tioa  in  the  least,  unless  this  was  done  with  the  knowledge  ai^ 
MOtent  of  the  plaintiff,  and  this  the  evidence  does  not  sho\f. 
Ontbe  contrary,  it  appears  that  in  1850  or  1851,  and  while 
r  bad  possession  of  the  negro.  Turner  went  to  the  house 
s  plaiotiff  to  get  his  sister-in-law  to  go  and  stay  with 
E)rife,  when  the  plaintiff  asked  him  where  Haonah  was, 
laid  that  lie  hod  heard  that  he.  Turner,  had  mortgaged 
pld  hLT?  This,  Turner  denied,  and  said  he  had  only 
i  her  to  Starr,  and  that  she  belonged  to  the  plaintiff,  and 
Hoot  his  property,  and  this  be  frequently  acknowledged 
plaintiff  before  and  afler  this  time.  This  negatives 
IhtooDseut  of  the  plaintiff  to  the  right  of  Turner  to  sell  or 
e  of  her. .  But  it  is  argued  by  counsel  for  defeadant, 
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that  this,  At  least,  brings  home  to  the  plaintiff^  a  knowledge 
that  Turner  was  exercising  such  acts  of  ownership  as  were 
inconsistent  with  his  title,  and  sufficient  to  constitute  a  point 
from  which  the  Statute  of  Limitations  would  begin  to  ran 
against  the  title  of  the  plaintiff.  Concede  that  this  is  true, 
and  it  does  not  help  the  defendant's  title ;  because  this  was 
in  1850,  and  in  1852  the  plaintiff  put  an  end  to  the  running 
of  the  statute  by  resuming  possession  and  control  of  the 
negro,  and  a  sufficient  time  had  not  elapsed,  up  to  that  time, 
to  create  a  statutory  bar,  and  the  defendant  cannot  tack  that 
time  on  to  the  time  that  run  after  the  second  delivery,  to 
which  I  shall  refer  directly,  for  the  purpose  of  making  out 
the  time  for  a  statutory  bar;  to  do  that,  the  possession  must 
be  adverse,  and  continuous  and  uninterrupted  for  the  statu- 
tory period.  Neither  does  it  alter  the  question,  or  the  rights 
of  the  parties,  that  the  plaintiff  said,  before  his  daughter 
married  Turner^  that  he  ^'  had  the  prettiest  girls  in  the  coun- 
try, and  that  he  always  gave  them  a  negro  when  they  mar- 
ried," unless  these  representations  had  been  made  to  Turner, 
and  he  had  married  on  the  faith  of  them ;  but  this  does  not 
appear.  So,  then,  up  to  1852,  the  title  was  in  the  plaintiff, 
and'  his  title  was  not  affected  by  the  delivery  to  Turner,  or 
Turner's  possession  or  acts  up  that  time. 

In  1852,  the  plaintiff  sent  his  son  and  another  to  the  house 
of  Turner  for  the  negro,  who  gave  her  up  to  them,  and  they 
'4lfarried  and  delivered  her  to  the  plaintiff,  who  took  possession 
of  and  kept  her  for  one  or  two  months,  holding  and  claiming 
her  &s  his  own--ra  thing  which  he,  according  to  the  evidence 
of  his  children,  had  always  and  continuously  asserted.  Then, 
about  the  last  of  May  or  1st  of  June,  1852,  Turner  applied 
to  the  plaintiff  to  get  Hannah  back  again ;  that  his  wife  was 
not  aUe  to  do  her  work.  The  plaintiff  said  he  was  "afraid  to 
let  her  go,  as  he  might  be  put  to  trouble  about  her.  Tumor 
said  he*  need  not  be  uneasy,  as  his  business  was  settled  up. 
Both  plaintiff  and  Turner  said  that  the  negro  was  the  prop- 
erty of  the  plaintiff,  and  Turner  said  he  never  had  claimed 
Hannah  as  his  property.  She  was  to  remain  the  plaintiff's 
property.    Plaintiff  told  Turtier  he  could  tilke  the  negro  to 
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mxk  and  wait  on  his  wife,  bat  at  any  time  be  called  for  said 
ugio,  she  was  to  be  returned  immediately.  Ob  these  terms, 
ud  for  thflw  purposes,  the  n^ro  was  deKvered  b;  the  plain- 
tiff and  received  by  Turner,  and  afterwards,  on  the  10th  July, 
1862,  Turner  sells  and  conveys  the  negro  to  one  John  A. 
Dockett,  who  sold  and  conveyed  to  W.  J.  Reeves,  and  he 
vAi  and  conveyed  to  the  defendant,  Rich,  against  whom  the 
plaintiff,  on  the  17th  August,  1856,  commenoed  this  action.  It 
ia  clear  that  Turner  had  'no  title  when  he  sold,  or  right  to 
sell,  uid  that  the  purchaser)  under  him  took  none,  as  against 
the  plaintiff;  and  as  the  verdict  was  against  this  evidence, 
m  think  the  Court  below  properly  awarded  a  new  trial,  od 
the  gronnd  that  the  verdict  was  strongly  and  deindedly  against 
the  evidence;  indeed,  it  was  without  evidence. 
Let  the  judgment  be  affirmed. 


Howes,  Htatt  &  Co.,  plaiutifiB  in  error,  va.  J.  S.  Chestcb 
&  Co.,  defendants  in  error. 

I.  Pending  «n  action  in  favor  of  citizens  of  Nevr  York,  against  citizens 
of  Oeoifja,  the  war  between  tbe  United  States  and  the  Confederate 
BtatM  came  on,  and  the  dejendaiita  interposed  the  plea,  that  the 
pUntiSb  were  allea  enemies,  and  that  the  action  should,  therefore, 
le  dumiiaed.  The  beta  of  the  plea  being  admitted,  the  Court  Ai$r 
I         Biued  the  action :  Eeld,  that  the  ConrC  did  right. 

I        An  action  on  a  promiasory  note.     In  Whitfield  Superior 
Onrt.     Decided  by  Judge  Dawson  A.  Walkeb.    At  the 
'  ~f  Term,  1861. 

f  the  4th  uf  October,  1859,  Howes,  Hyatt  &  Co.,  mer- 
siding  jind  doing  business  in  thelbity  and  State  of 
ibir  York,  bmiig^ht  suit  in  Whitfield  Superior  Court  against 
^A  Chester  &  Co.,  merchants,  residing  and  transacting  buai- 
1  Whitfield  county,  and  State  of  Georgia,  to  recover  the 
iae  on  a  promi^ory  note,  executed  by  the  defendants  to 
Ifi,  dated  28th  Febroary,  1S68,  and  due  eight  months 
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after  date,  for  $730  43,  with  several  credits  thereoD^  amount- 
ing to  $440  00. 

Pending  the  action,  to  wit :  at  the  April  Term,  1861,  the 
defendants  filed  a  plea,  that  the  plaintifis  had  become,  and 
were,  alien  enemies,  residing  in,  and  owing  and  holding  alle- 
giance to,  the  United  States  of  America,  then  at  war  with 
the  Confederate  States  of  America,  in  which  the  defendants 
resided,  and  to  which  they  owed  and  held  allegianoe ;  and, 
therefore,  the  defendants  prayed  that  the  action  be  dis- 
missed. 

The  facts  being  admitted,  counsel  for  defendants  moved  to 
dismiss  the  action,  which  motion,  after  argument  had,  was 
sustained  by  the  Court,  and  an  order  was  passed,  giving  leave 
to  sign  up  judgment  against  the  plaintiffs  for  costs. 

This  decision  is  alleged  to  be  erroneous,  plaintifis  in  error 
insisting  that  the  action  should  not  be  dismissed,  but  stayed 
pending  the  war. 

C.  D.  MiaCuTCHEN,  for  plaintiffs  in  error. 

L.  W.  Crook,  contra. 

By  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

This  is  a  case  at  the  instance  of  the  citizens  of  New  York, 
against  the  citizens  of  this  State.  The  plaintiffs  were  not 
.fiJien  enemies  at  the  time  of  the  institution  of  suit,  and  have 
become  alien  enemies  since.  What  disposition  shall  be  made 
of  the  action  ?  Shall  it  be  dismissed  or  continued  on  the 
docket?  The  authorities  are  scant  and  confused  upon  the 
question.  Precedents,  cited  from  Massachusetts,  seem  to  hold 
that  a  continuance  is  the  proper  practice,  though  they  main- 
tain that  some  process  has  to  be  sued  out  and  served  on  the 
defendant,  by  wag  of  renewing  the  action  at  the  termination 
of  hostilities.  This,  we  apprehend,  would  require  legislation 
in  Georgia.  The  English  authorities  are  equally  unsatisfac- 
tory. All  maintain,  however,  that  the  proper  plea  to  be  filed 
in  such  cases,  is  a  plea  of  ptds  darien  eontiniuincey  to  the  dis- 
ability of  the  plaintiff.    In  other  words,  a  plea  in  abatement; 
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mil  that  the  eflfeot  of  the  plea  is  to  suspend,  not  to  bar  the 
pIunlifiTB  remedy. 

We  ask,  if  this  plea  is  sustained,  does  it  not  carry  the  case 
ontof  Court?  '  Take  aay  of  the  analogies  of  the  law;  for 
instance,  a  suit  b/  a/eiTM  aole,  who,  during  the  pendeDoy  of 
the  action,  marries.  If  th^  husband  refuse  to  join  in  the 
suit,  and  being  an  alien  enemy,  does  not  the  action,  however 
properly  brought  in  tiie  b^Inning,  abate — that  is,  goes  oat 
of  Court. 

Upon  the  whole,  we  think  that,  upon  authority  and  prin- 
ciple, the  judgment  of  tlie  Court  below  dismissing  the  writ, 
WIS  right.  It  is  for  the  Legislature  to  direct  what  disposition 
shiQbe  made  of  this  and  similar  cases,  as  well  as  to  provide 
fiir  the  payment  of  the  costs,  if  they  see  fit. 

Let  the  judgment  be  affirmed. 


tixta  Edmonsott,  plaintiff  in  error,  vb.  The  President, 

DiBBCTOBS    ^D   COHPAirr   OF   THE   UNION    Ba.SK    OF 

Tennessee,  defendants  in  error. 

J** 

L  Ibe  political  ttatui  of  the  State  of  Tennessee,  is  not  such  u  to 
nader  Iter  cilizens  ftiien  enemies  to  Ihe  people  of  Oeorgik,  aai  her 
rifeiCDS  KK,  ■rmi  tXmjt  have  been,  entitled  to  all  the  privileges  of  onr 
Awn  citizens ;  and  among  these  is  the  right  to  sue  in  onr  Courts  of 

seompsit  on  a  promissory  note.     In  Murray  Superior 
Trietl  at  April  Terra,  1861.      Before  Joseph  T. 
bNNELL,  »n  attorney  at  law,  selected  by  the  parties  to 
B  cose,  tlia  presiding  Judge  of  said  Court  being  dis- 
fklified  to  hear  and  determine  the  same,  as  be  had  been  of 
i  therein. 

lUa  was  an  iction  brought  on  the  12th  day  of  September, 
I  ftvor  of  the  President,  Directors  and  Company  of 
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the  Union  Bi(nk  of  Tennessee,  against  James  Edmonson,  to 
recover  the  sum  due  on  a  promissory  note,  endorsed  by  him, 
for  one  thousand  dollars,  principal. 

The  case  was  continued  in  Court  from  the  time  it  was 
instituted,  until  the  April  Term,  1861,  aforesaid,  at  which  it 
was  pending  on  the  appeal.       . 

When  the  case  was  called  in  its  order,  and  the  declaration 
was  read  to  the  jury,  counsel  for  defendant  moved  to  dismiss 
the  action,  on  the  ground  that  the  plaintiff  was  a  corporation, 
having  a  legal  existence  and  residence  in  the  State  of  Ten- 
nessee alone,  the  fact  being  admitted  by  the  plaintiff's  counsel, 
and  that  the  United  States,  of  which  Tennessee  was  a  com- 
ponent part,  and  the  Confederate  States,  of  which  Georgia 
was  a  component  part,  were  then  in  a  state  of  hostility  and 
actual  war,  a  conflict  of  arms  having  taken  place  at  Charles- 
ton, South  Carolina,  between  the  forces  of  the  two  govern- 
ments ;  and  also,  on  the  further  ground,  that  the  authorities 
of  the  United  States  had  refused  to  receive  the  commission- 
ers  sent  by  the  Confederate  States  to  treat  with  the  United 
States  in  relation  to  the  several  matters  in  controversy  be- 
tween the  two  governments,  and,  therefore,  said  suit  ought 
not,  and  could  not,  be  maintained  in  the  Courts  of  Georgia. 
No  proof  of  these  facts  was  offered,  but  derendant's  counsel 
insisted  that  the  Coart  should  take  judicial  notice  of  them. 

The  presiding  Judge  overruled  the  motion  to  dismiss  the 
case,  and  upon  the  trial  a  verdict  and  judgment  were  rendered 
against  the  defendant  for  the  amount  of  the  note  sued  on. 

The  refusal  of  the  Court  to  dismiss  the  action,  is  the  error 
complained  of  in  the  bill  of  exceptions. 

J.  W.  H.  Underwood  and  Shropshire,  for  plaintiff  in 
error. 

Dabney  and  Akin,  contra. 

By  tlie  Court — Lumpkin,  J.,  delivering  the  opinion. 

The  question  in  this  case  is,  should  a  suit  at  the  instance 
of  a  corporation  of  Tennessee,  against  a  citizen  of  this  State, 
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have  been  dismissed,  od  the  sizteenth  day  of  April,  1861,  on 
Utegronnd  that,  at  that  time,  actaal  hostilities  existed  between 
the  Federal  QoTernmeat  and  the  Confederate  States,  of 
vbich  Georgia  was  a  member?  I  will  not  stop  to  inquire 
whether  the  bombardment  at  Fort  Sumter,  and  other  facts 
which  had  transpired  up  to  that  date,  showed  the  existence 
of  each  a  war  as,  by  the  law  oS  nations,  woatd  sutject  the 
citizeus  of  the  two  countries  to  this  reo^nized  disability. 
But  we  utterly  repudiate  the  idea  that  the  State  of  Tennes- 
see was,  at  that  time,  or  at  any  other  time,  a  party  to  any 
soch  war. 

We  most  look  to  the  peculiar  organization  of  our  Qovern- 
men^  State  and  Federal.  In  Europe,  the  act  of  the  govera- 
meotia  the  act  of  eaob  and  all  of  its  subjects,  and  they  must 
bebeld  responsible.  Not  so,  according  to  my  theory,  with 
our  jpstitntions.  President  Lincoln  may  wage  an  unnatural 
ud  unconstitutional  war  upon  a  portion  of  the  States ;  but 
if  Tennessee,  Kentud^y,  or  any  other  soveretgn  State,  refuse, 
I7  men  or  money,  to  sanction  his  war,  the  citizens'of  these 
Don-concurrtng  States  are  not  to  be  considered  and  treated  as 
i}ien  enemies,  outlawed  by  our  Courts.  True,  Tennessee  re- 
filled, at  first,  to  seoedo ;  but  she  bod  many  difficulties, 
pecaliar  to  her  gtographical  situation,  to  encounter.  But  in  a 
few  Bhort  months,  by  an  overwhelming  popular  vote,  she 
lioknl  hrr  destiny  with  ^hat  of  Georgia  and  other  Confeder- 
ite  St£Lt<!s,  She  is  entitled  to  our  warmest  sympathy.  She 
be  never  aided  and  abetted  in  tbia  anholy  war  upon  JiUDUin 
«^ta,  or  given  comfort  to  oar  enemies. 

Our  judgmentj^erefore,  is,  that  her  people  are,  and  always 
kre  been,  oititled  to  all  the  privileges  of  our  own  citizens, 

K;  these,  b  that  of  suing  in  our  Courts  of  justice, 
judgment  be  affirmed. 
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Benneeer  &  Glover,  plaintifib  in  error,  va.  Shadrach  J. 

McMiOHAEL,  defendant  in  error. 

1.  Where  there  has  been  no  verdict  for  damages  against  a  claimant,  be 
may  withdraw  his  claim,  although  the  case  be  on  the  appeal. 

Fi,  fa,  and  claim.  In  Fulton  Superior  Court.  Decided 
by.  Judge  O.  A.  Bull.    At  the  April  Term,  1861. 

The  question  made-  and  presented  for  adjudication,  in  this 
case,  grows  out  of  the  following  state  of  facts  : 

On  the  21st  day  of  June,  1858,  Renneker  &  Glover  re- 
covered a  judgment  in  the  Inferior  Court  of  Fulton  county, 
against  John  B.  McMichael,  for  the  sum  of  $1,301  85,  prin- 
cipal, besides  interest  and  costs.  From  this  judgment  a  writ 
o{  fieri  facias  was  issued,  and  on  the  3d  day  of  Septen^ber, 
1858,  the  fi.  fa.  was  levied  on  a  city  lot  on  Whitehall  street^ 
in  the  city  of  Atlanta,  upon  which  there  was  a  large  brick 
house,  as 'the  property  of  the  said  John  B.  McMichael. 

Shadrach  J.  McMichael  interposed  his  claim  in  due  form, 
asserting  that  the  property  levied  on  was  his,  and  the  fi.  fa, 
and  claim  were  returned  by  the  sheriff  to  the  Superior  Cbaft 
of  Fulton  county,  for  a  trial  of  the  issue  thoe  made. 

The  issue  came  up  for  trial  on  the  appeal,  having  been 
carried  to  the  appeal  docket  by  consent.  On  the  trial,  the 
plaintiffs  read  in  evidence  their  fi.  fa.y  with  the  levy  on  the 
same,  aiid  proved  that  the  defendant,  John  B.  McMichael, 
was  in  possession  of  a  part  of  the  building  at  the  time  the 
levy  was  made;  that  in  the  year  1854  he  bpugbt  the  prop- 
erty for  $6,000  00,  one-half  of  which  he  paid  in  cash  at  the 
time,  and  took  from  the  vendor  a  bond  for  titles ;  that  he 
afterwards  paid  the  remaining  half,  and  had  made  additions 
to  and  improvements  upon  the  place,  for  all  of  which  he  paid; 
that  no  deed  had  been  executed  to  him  for  the  property,  be- 
cause he  would  not  produce  the  bond  for  titles,  alleging  that 
he' had  lost  it. 

The  testimony  closed,  and  afler  argument  had  been  made 
on  both  sides,  and  the  presiding  Judge  had  charged  the  jury. 
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counael  for  complainaDt  proposed  to  withdraw  bis  claim, 
which  the  Court  allowed  him  to  do,  despite  the  objections  of 
eonnael  for  the  plaintiff,  who  insisted  that  it  was  their  right 
to  have  the  jury  pass  upon  the  question  of  delay  and  dam- 
ages, and  that  claimant  could  not  withdraw  his  claim,  afler 
an  appeal,  without  the  plaintiff's  consent. 

The  decision  allowing  a  withdrawal  of  the  claim,  is  the 
error  ctKnplained  of. 

Kzz&BD  &  CoLLiEB,  for  plaintiffs  in  error. 

A.  W.  Hahhonv  &  Son,  for  defendant  in  error. 

By  thg  Chmi. — Luhpein,  J.,  delivering  the  opinion. 

This  Court  baa  detuded  that  a  claim  could  not  be  with- 
drawn on  the  appeal,  where  there  was  a  verdict  for  damages 
■gaiiM'theclaimaiot.  But  here,  there  has  been  no  verdict 
rf  ooodemnation  even,  and  no  trial. 

The  pointis  not  covered  by  the  adjudication,  .and  we  (I 
(SB  say  for  myself,  hesitatingly)  affirm  the  judgment  of  the 
Circuit  Judge. 

The  (lifBculty  with  me  grows  out  of  the  peculiar  phrase- 
olo^v  of  our  laws.  The  Claim  Statute  says,  that  wliere  an 
appeal  is  entered,  it  shall  be  subject  to  the  same  regulations 
rf  ordiniry  appeals ;  and  one  of  these  is,  that  no  peraon, 
JB,  no  person,  shall  withdraw  or  dismiss  an  appeal,  without 
Itie  consent  of  the  other.  The  question  then  oocurs,  can  a 
plaintiff,  in  an  ordinary  case,  dismiss  his  appeal?  Can  he 
trade  the  language  of  the  Act  by  submitting  to  a  non-suit  ? 

Let  (he  judgment  be  affirmed. 


I 
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Pitts  k  Cook  V*.  Bomar,  adm'r. 

Pitts  &  Cook^  plaintifib  in  error,  vs.  Benjah^?  F.  Bomab, 
administxator  of  Fannie  Davis,  deceased,  defendant  in 
error.  * 

1.  The  Acts  giving  to  masons  and  carpenters  a  lien  for  their  work, 
and  for  materials  furnished  by  them  for  building  and  repairing  houses, 
do  not  extend  to  the  owners  of  mills,  who  fomish  lumber.  To  entitle 
themselves  to  the  benefit  of  the  statutes,  they  must  be  actually  masons 
or  carpenters,  and  must  have  contracted  in  that  character  or  capiu;ity. 

Action  of  Assumpsit.  In  Fulton  Superior  Court.  De- 
cided by  Judge  Bull,    At  April  Term,  1861. 

This  was  an  action  instituted  hv  Pitts  &  Cook,  proprietors 
of  a  planing  mill,  against  Benjamin  F.  Bomar,  as  the  admin- 
istrator of  Fannie  Davis,  deceased,  to  recover  the  sum  of 
$230  17,  the  proven  value  of  certain  dressed  and  undree^ed 
lumber  sold  and  delivered  by  them  to  defendant's  ioteatat^ 
in  her  lifetime,  and  used  in  building  a  bonse  on  a  lot  where  she 
then  lived.  The  bill  of  lumber  furnished  consisted  of  ceiling, 
flooring,  sleepers,  sheeting,  weatherbparding,  scantling,  fenciiigi 
etc.  The  plaintiffs  were  owners  and  proprietors  of  a  planing 
mill,  in  the  city  of  Atlanta,  and  engaged  in  the  business  of 
furnishing  building  materials,  dressed  and  undressed  lumber, 
sash,  blinds,  doors  and  frames,  fire-boards,^  etc.  On  the  23d 
of  August,  1869,  the  plaintiffs  filed  and  had  recorded  a  car- 
penter's lien  on  the  house  and  premises  on  which  the  lum- 
ber was  used,  and  on  the  trial  of  the  case,  after  proving 
the  correctness  of  their  account,  they  offered  said  lien  in 
evidence,  which  was  admitted  by  the  Court.  The  presiding 
Judge  charged  the  jury,  ^^  that  the  plaintiffs  were  not  carpen- 
ters and  contractors  for  the  building  of  the  house,  and  had 
nothing  to  do  with  the  erection  or  repair  of  the  house,  but 
merely  furnished  materials  that  were  used  in  the  house ;  that 
they  were  no  more  entitled  to  a  lien  on  the  building,  than 
the  merchant  who  furnished  the  locks  and  hinges,  the  paints 
and  oils,  and  were  not  carpenters  in  contemplation  of  the 
law  granting  liens  to  carpenters  for  work  done  and  materials 
furnbhed  for  building  purposes,  and  that  the  plaintiffs  were , 


-  'l'. 

ATLANTA,  AUGUST  TEEM,  1861.  97 

Pitts  k  Cook  V9.  Bomar,  adm'r. 

entitled  only  to  a  judgment  for  the  amoant  of  their  accocmti 
and  were  not  entitled  to  a  carpenter's  lien.'' 

The  jury  rendered  a  verdict  in  accordance  with  the  charge 
of  the  Court^  and  the  writ  of  ^rror  in  tfiis  case  is  prosecuted 
to  reverse  that  judgment. 

G.  B.  Hayoood^  for  plaintiff  in  error. 

OoopjBB)  contra. 

By  the  (hurt — ^LumpkiN|  J.,  delivering  the  opinion. 

The  Acts  giving  to  masons  and  carpenters  a  lien  on  their 
work  and  materials  found  by  them^  for  building  and  repairing 
hoQses,  do  not  extend  to  the  owners  of  mills,  who  furnish 
lomber.  They  must^  to  entitle  themselves  to  the  benefit  of 
tke  statutes,  be  actually  masons  or  carpenters,  and  have  con- 
tneted  in  that  capacity  or  character. 

In  distribution  of  the  steamboat  fund  in  Augusta,  dedded 
It  Savannah,  a  short  time  since,  the  same  rule  was  applied  to 
machinists.  One  of  the  Schleys  supplied  a  boiler  for  one  of 
the  boats,  but  not  being  a  machinist,  we  held  that  he  was  not 
entitled^to  the  lien  secured  to  machinists.  That  case  was 
pnoisely  parallel  to  this. 

Let  the  judgment  be  affirmed. 
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DftTis  vs.  The  State  of  Georgia. 

• 

Henry  Davis,  plaintiff  ia  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error. 

1.  Where  the  allegations  of  an  indictment  are  sufficient,  in  law,  to 
authorize  a  conviction  of,  and  judgment  against,  the  accnsed,  the 
judgment  will  not  be  arrested. 

2.  When  the  verdict  is  in  accordance  with,  and  supported  by,  the  evi- 
dence, it  will  be  maintained. 

8.  Whilst  it  is  the  duty  of  the  Court  to  restrict  the  counsel  for  the 
State,  in  his  concluding  argument  upon  the  facts  of  a  case,  to  such 
facts  as  are  in  evidence,  yet  the  failure  of  the  Court  thus  to  restrict 
the  counsel,  is  no  sufficient  ground  for  a  new  trial,  where  the  accused 
is  not  prejudiced  by  the  remarks  of  the  counsel  outside  of  the  eridence, 
and  where  the  Court  is  not  called  upon  to  interpose. 

4.  The  refusal  of  the  Court  to  continue  a  case  on  acconnt  of  the 

« 

absence  of  witnesses,  is  no  ground  for  a  new  trial,  where  the  Court 
*  temporarily  postpones  the  case,  and  sends ,  for  the  witnesses,  and  the 

party  moving  the  continuance  obtains  the  benefit  of  their  testimony. 
6.  To  justify  the  continuance  of  a  criminal  case  on  account  of  public 

excitement  against  the  accused,  it  must  be  shown  that  such  escitement 

really  exists,  and  that,  in  consequence  thereof,  a  fair  trial  cannot  be 

had. 

Indictment  for  larceny  from  the  bouse.  In  the  Saperior 
Court  of  Lumpkin  countj.  Tried  before  his  Honor  Oeorge 
D.  Rice,  the  presiding  Judge.    At  the  April  Term,  1861. 

At  an  adjourned  term  of  Lumpkin  Superior  Court,  held  in 
April,  1861,  a  bill  of  indictment  was  found  and  filed  against 
Henry  Davis,  charging  him  with  larceny  from  the  house. 
The  indictment  contained  the  following  allegations  and  speci- 
fications, to  wit : 

"  For  that  the  said  Henry  Davis,  in  said  county,  on  the 
fifth  day  of  April,  in  the  year  of  our  Lord,  eighteen  hundred 
and  sixty-one,  with  force  and  arms,  one  black  cassimere  cloth 
coat,  called  a  sack  coat,  one  pair  oassimere  pantaloons,  of    ' 
dark  color,  then  and  there  being  the  goods  and  chattels  and 
personal  property  of  one  Mark  Bennett,  said  black  cassimere 
coat,  and  said  pantaloons,  then  and  there  being  of  the  valoe  =^ 
of  eight  dollars,  said  black  cassimere  coat  and  pantaloons,  ^ 
then  and  there  being  in  the  store  house  of  the  said  Mark  ', 
Bennett,  in  the  county  aforesaid,  being  found,  said  store  L 
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house  then  aod  there  being  a  house  for  the  deposit  and  safe 
keeping  of  ready-made  clothing,  and  within  the  curtilage  of 
tfaedwclling  house  of  the  said  Mark  Bennett,  the  same  being  a 
Btore  hooae,  then  and  there  for  the  deposit  and  safe  keeping 
of  readj-made  clothing,  hitn,  the  said  Henry  Davis,  then  and 
there,  from  said  store  house,  nnlawfully,  fraudulently,  and 
privately,  with  int«nt  to  steal  the  said  ready-made  caasimere 
coat,  and  said  dark  colored  cassimere  pants,  then  and  there 
did  take  and  carry  away,  with  intent  to  8t«al  the  same,  cod- 
trary  to  the  laws  of  said  State,  tbe  good  order,  peace  and 
dignity  thereof." 

On  the  6th  of  April,  1861,  the  accused  was  arraigned,  and 
pleaded  not  guilty. 

When  the  case  was  called  for  trial,  the  defendant  moved 
to  continue  said  case,  on  the  ground  that,  from  the  recent 
ibding  of  the  bill  of  indictment,  he  had  not  bod  time  to 
prepare  for  trial,  the  indictment  having  been  retnmed  by  the 
grand  jury  hut  a  few  minutes  before  the  case  was  called.  His 
counsel  also  stated  that  he  expected  to  prove  that  the  accused 
was  deranged ;  and  further  utated,  that  such  was  the  general 
excitement  in  the  community  against  the  accused,  that  he  was 
Jarful  that  his  client  could  not  obtain  a  fair  trial.  The 
Coutt  refused  toV^ntinue  the  case — first,  because  there  was 
no  evidence  before  the  Court  of  public  excitement  against  the 
jnsnner ;  and,*  secondly,  because  it  appeared  that  the  witness 
vho^  testimony  the  defendant  desired,  resided  but  a  few  miles 

1  the  court- liouse,  and  the  Court  postponed  tbe  trial,  and 

oRicer  at  defendant's  command,  who  went  out  and 

nght  in  all  the  witnesses  that  ^e  accused  desired,  so  &r 

e  Court  was  informed, 

i  the  trial  of  the  case,  it  appeared  from  the  evidence 
u^t^rl  was  io  attendance  upon  tbe  Superior  Court, 

hn  session,  as  one  of  its  bailiffs ;  that  on  the  Sth  of  April, 

Lfae  entered  tb^  clothing  store  of  Mark  Bennett,  in  the 
f  Dajilon^a,  in  the  said  county  of  Lumpkin,  and  ez- 
3  some  clothing,  and  inquired  as  to  the  prices,  appa- 

J  with  the  intent  to  buy ;  that  whilst  there  he  put  on  a 

tflusimere  sack  coat,  and  put  his  over-ooat  on  over  it; 
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that  he  also  hid  a  pair  of  dark-colored  cassimere  pantaloons 
under  his  coat,  and  left  the  store  house ;  that  he  carried  the 
clothing  some  distance  off^  to  another  part  of  the  town^  and 
hid  them  between  a  fence  and  a  stable.  The  clothing  was 
produced^  and  identified  as  the  property  of  Mark  Bennett, 
and  proved  to  be  the  clothing  taken  privately  from  Bennett's 
store,  and  to  be  of  the  value  alleged  in  the  indictment. 

Pending  the  argument  of  the  Solicitor  General  in  conclu- 
sion, he  told  the  jury  that  he  understood  that  persons  had 
said,  on  the  streets,  that  they  would  bet  money  as  to  their 
finding,  because  some  of  the  jury  had  formed  and  expressed 
an  opinion  as  to  the  guilt  of  the  prisoner  before  they  were 
impanneled  and  sworn.  The  solicitor  also  said,  amongst 
other  things,  that  Joe  lieathers  was  lashed  on  his  back  for 
stealing  the  first  horse  he  ever  stole.  * 

The  jury  returned  a  verdict  of  guilty  against  the  defend- 
ant, and  his  counsel  made  a  motion  to  arrest  the  judgment 
in  said  case,  on  the  ground  that  thettllegations  and  specifica- 
tions in  the  bill  of  indictment  were  not  sufficient  in  law  to 
authorize  a  conviction  or  judgment  against  the  defendant,  on 
a  charge  of  larceny  from  the  house.  The  Court  overruled 
the  motion,  and  defendant  excepted. 

Counsel  also  moved  for  a  new  trial  of  ^id  case,  on  the 
grounds : 

1st.  Because  the  jury  found  contrary  to  evidence,  and 
greatly  against  the  weight  of  the  evidence  in  said  case. 

2nd.  Because  the  Court  erred  in  not  suppressing  and 
overruling  the  remarks  of  the  Solicitor  General  in  his  argu- 
ment to  the  jury,  although  not  requested  to  do  so,  and  no 
objection  being  made  to  such  remarks  at  the  time. 

3rd.  Because  the  Court  erred  in  refusing  to  continue  said 
ease  on  the  motion  made,  and  on  the  grounds  hereinbefore 
stated. 

The  presiding  Judge  overruled  the  motion,  and  defendant 
excepted,  and  now  presses  the  writ  of  error  in  this  case,  to 
reverse  the  judgment  of  the  Court,  on  the  ground  of  alleged 
error  in  the  refusal  of  the  Court  to  arrest  the  judgment,  and 
the  refusal  of  the  Court  to  grant  a  new  trial. 
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Wm.  Mabtin,  for  plain^iflf"  in  eiror. 

C.  D.  Phillips,  (Solidtor  General  pro  tem.,)  contra. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

After  oarefal  examination  of  the  bill  of  indictment,  we 
thiQk  its  allegatioQS  and  specifications  are  sufficient  in  law  to 
tathurize  a  coavictinn  of,  and  judgment  against,  tlie  accusedf 
fis  larceny  from  the  house,  and  will  not  disturb  the  judgment 
of  the  Court  below,  overruling  the  motion  in  arrest  of  jadg- 
nunt.  ^either  the  argument  of  counsel,  nor  even  our  own 
nniliny  of  the  evidence,  have  satisfied  us  that  "  the  verdict 
it  ODQtrary  to  evidence,  or  great);  against  the  weight  of  the 
evidence."  Therefore,  without  entering  upon  an  argument 
of  the  fiicts,  we  sustain  the  judgment  of  the  Court  below, 
arerraling  the  motion  for  a  new  trial  on  the  first  ground. 
IsL  Whilst  we  hold  that  it  is  the  duty  of  the  Court  to  re- 
■trict  the  Solicitor  General  in  his  concluding  argument  upon 
the  bets,  to  such  as  are  in  evideuce,  we  see  in  the  departure  ^ 
6om  this  course,  which  the  Court  below  is  alleged  to  have 
pmnitted  in  this  case,  nothing  prejudicial  to  the  accused; 
utd  inasmuch  as  it  does  not  appear  that  the  Court  woe  called 
upon  to  interpose,  the  remarks  objected  to  certainly  furnish 
M  sufficient  ground  fur  a  new  trial. 

2ad.  lu  so  &r  as  the  refusal  of  the  Court  to  continue  the 
■ae  ooostitute.i  a  ground  of  a  motion  for  a  new  trial,  it  is 
ijoably  untenable.  It  appears  tliat  the  Court  postponed  the 
ciase  for  a  time,  that  the  aociised  might  procure  the  attend- 
BMe  of  bis  witnesses,  and  placed  an  officer  at  his  command. 
Tbey  weresentfor,  and  no  further  complaint  was  made  on  that 
L  «(n;  the  absent  witness,  it  would  seem,  attended  in  obedi- 
^toa  guminons. 

M,  There  was  'no  evidence  of  great  excitement  in  the 
oniDunily  iigainst  the  accused,  and  it  would  have  been 
tinogt  if  tliei'e  had  been  such  a  feeling  produced  by  a  charge 
of  this  niitiire.  The  judgment  of  the  Court  below  is  afiSrmed 
is  all  of  the  points. 
I^^mlie  judgment  be  affirmed. 
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Amanda  Scott,  administratrix,  etc.,  plaintiff  in  error,  t». 

Daniel  Scott,  defendant  in  error. 

1.  A  demurrer  to  a  bill  on  the  ground  that  the  complainaiit  has  a  com- 
plete remedy  at  law,  ought  not  to  be  sustained,  unless  it  appears  that 
the  complainant  has  a  remedy  at  law  that  will  secure  his  whole  rights 
in  a  perfect  manner,  at  the  present  time,  and  in  the  fatnre. 

Bill  in  equity.  In  the  Superior  Court  of  Newton  county. 
Decided  by*  Hon.  John  J.  Floyd,  Judge  of  3aid  Court.  At 
March  Term,  1861 . 

The  following^tfttement  of  facts  will  present  the  questions 
at  issue  between  the  patties  to  this  case,  and  brought  before 
the  Supreme  Court  for  review : 

During  the  years  1849,  1850  and  1851,  Samuel  Scott  and 
Thomas  F.  Jones  carried  on  the  business  of  merchandizing 
in  the  county  of  Newton,  as  partners,  under  the  firm  name 
and  style  of  Scott  &  Jones.  Daniel  Scott  was  their  clerk, 
and,  during  this  time,  had  charge  of  the  business,  and  when 
it  closed,  the  books  of  accounts  and  notes  of  the  firm  were 
lefl  with  him  to  be  collected,  and  with  the  proceeds  to  pay 
off  the  debts  outstanding  against  the  firm.  Daniel  Scott 
wound  up  the  business,  and  made  out  a  full  und  complete 
statement  of  what  he  had  received,  and  what  he  had  paid 
out,  for  the  firm,  by  which  it  appeared  that  the  firm-  was  in- 
debted to  him  the  sum  of  $3,284  89.  This  statement  of 
accounts  was  exhibited  to  both  members  of  the  firm,  and, 
after  examination,  admitted  by  them  to  be  correct.  On  this 
indebtedness,  Samuel  Scott,  at  five  different  times,  made  pay- 
ments,  ^hich  amounted,  in  the  aggregate,  to  the  sam  of 
$1,370  81.  For  these  payments  Samuel  Scott  took  the  notes 
of  Daniel  Scott,  instead'  of  receipts,  alleging,  as  a  reason 
therefor,  that  he  was  anxious  to  have  a  settlement  with  Jones, 
his  former  partner,  of  the  matters  between  them,  and  that, 
80  soon  as  that  settlement  could  be  had,  the  notes  should  be 
given  up.  It  was  distinctly  understood,  at  the  time  the  notes 
were  given,  that  they  were  not  evidences  of  debt,  but  were 
mere  memoranda  of  payments.    In  the  year  1859,  Samuel 
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icott  died,  and  Amondft  Soott,  his  widow,  obtained  adminiB- 
tntioD  on  his  cststfl,  and,  as  administratrix,  instituted  suit 
against  Daniel  Soott,  on  the  notes  given  by  iiim  to  Samael 
Soott,  as  before  stated.  Daniel  Soott  then  exhibited  his 
IxUin  equity  against  the  said  Aouuida  Scott,  administra- 
trix of  Samuel  Scott,  deceased,  and  Thomas  F.  Jones,  tlie  sur- 
TiTiog  partner,  alleging  the  faotslierem  detailed,  and  prayed 
diat  the  common  law  action  against  him  should  be  enjoined, 
and  ^at  the  parties  should  be  decreed  to  acoonnt  to  him  for 
llie  balance  doe  him  from  the  firm  of  Scott  &  Jonea,  on  th« 
statement  before  alluded  to. 

Amanda  Scott  met  the  bill  by  a  demiirrer  on  the  grounds  t 

1st,  That  complainant  has  an  ample  and  complete  remedy 
ti  eonnon  la^. 

2iid.  That  oomplainaat  had  improperly  joined  the  defend- 
lotdemoMng,  and  Thomas  F.  Jones,  as  oo-defendants,  there 
bcuig  no  privity,  connection,  or  identity  of  interest  between 
tlHin. 

3rd,  That  oomplainaot's  bill  is  multifarious,  in  that  it 
indodea  two  separate  and  distinct  causes  of  action. 

After  argumuat  had  on  the  demnrrer,  the  presiding  Judge 
DTRTuIcd  the  same,  on  all  the  grounds  taken  therein,  and 
that  decision  is  complained  of  as  error. 

Clare  &  Lauab,  for  plaintiff  in  error. 

B.  G.  Habpbe,  contra. 

Bg  the  Chart — Jenkiks,  J.,  delivering  the  opinion. 

Ai  considering  a  demurrer  to  a  bill  in  Chancery,  the  case 
itbe  taken  aa  made  in  the  bill.  Where  an  injunction  of 
I,  pending  at  law,  has  been  obtained,  and  relief  is  sought 
Blty,  the  defendant  demurring  to  the  bill  on  the  ground 
"  the  complainant  has  a  complete  remedy  at  law,"  must 
ba  Qoderf^tDod  aa  affirming,  not  simply  that,  if  the  averments 
a  ll»  bill  he  true,  he  might  saocessfully  have  resisted  the 
laeovery  sought  againsthim  at  law,  but  that  he  might  have 
<hiimH  in  that  suit  at  law  a  complete  remedy  for  the  oaae 
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made  in  hia  bill.  It  often  oocurs^  that  the  facts  set  forth  in  a 
bill,  praying  injunction  of  a  common  law  action,  and  relief, 
entitle  the  complainant  not  only  to  a  judgment  exempting 
him  from  liability  to  the  plaintiff  at  law,  but  to  something 
more — ^to  a  recovery  against  that  plaintiff,  or  against  him  and 
others;  and  yet,  that  by  reason  of  the  stringent  rales  of 
common  law,  under  the  pecnliar  circumstances  of  the  case,  he 
could  have  every  negative,  and  no  positive  relief.  The  Qon- 
sequence,  in  such  cases,  is,  at  law,  that  the  Court  adjudges 
thiat  the  plaintiff  take  nothing  by  his  plaint,  and  there  stops. 
To  obtain  the  full  measure  of  his  rights,  the  defendant  miist 
institute  a  suit  against  him  who  was  plaintiff  in  the  other 
suit,  or  against  him  et  a/.,  and  adduce  proof  of  the  identical 
&cts,  before  proven  as  matter  of  defence.  We  will  be  un« 
derstood  now  as  speaking  solely  of  rights  originating  in  con- 
tracts, express  or  implied.  The  result  is  a  multiplioitj  of 
suits  to  obtain  one  end — settle  one  controversy.  Mr.  Justioe 
Story,  in  section  33,  volume  1,  of  Treatise  on  Equity  Juris- 
prudence, after  stating  the  general  principle  that  equity  has 
jurisdiction,  in  cases  of  rights  recognized  and  protected  by 
municipal  jurisprudence,  where  a  plain,  adequate  and  com- 
plete remedy  cannot  be  had  in  the  Courts  of  common  law, 
adds,  ^'  the  remedy  must  be  adequate,  for  if,  at  law,  it  fidls 
short  of  what  the  party  is  entitled  to,  that  founds  a  jurisdic- 
tion in  equity.  And  it  must  be  complete ;  that  is,  it  must 
obtain  the  full  end  and  justice  of  the  case." 

It  must  l^ach  the  whole  mischief,  and  secure  the  whole 
rights  of  the  party,  in  a  perfect  manner,  at  the  present  time, 
and  in  future ;  otherwise,  equity  will  interfere^  and  give  such 
relief  and  aid  as  the  exigency  of  the  case  may  require.  See, 
also,  Mitford  £q.  Plead,  by  Jeremy,  111,  112,  117,  123.  1 
Woodeson's  Lectures,  Lee.  7,  pp.  214,  215.  Hinds'  Prac., 
153.  Eorpies  Eq.  Pk,  128, 129.  Further,  Lord  Bedesdale, 
in  enumerating  cases  in  which  equity  assumes  jurisdiction, 
makes  this  a  distinct  class.  -'  To  put  a  bound  to  vexatious 
txnd  oppreMive  litigation^  and  to  prevent  muUiplidty  of  auUaJ* 
This  classification,  as  properly  defining  the  extent  of  equity 


ATLAHTA,  AUQtIST  TERM,  1881.         105 

Scott,  adm'rx,  m.  Scott.  , 

jorudtctioD,  w  adopted  by  Mr.  Justice  Story,  in  nection  472, 
Equity  Pleading. 

lit  We  hold,  then,  that  a  bill  in  equity,  wherein  injunc- 
tion of  a  iximmon  law  action,  &nd  relief  is  sought,  is  not  de- 
DDTTable,  on  the  gronnd  that  the  complainant's  remedy  is 
tdeqoate  and  complete  at  law,  if  it  appears  from  the  same 
fadB  as  stated  in  the  bill,  1st,  that  the  plaintiff  at  law  is  not 
entitled  to  recover ;  2d,  that  the  defendant  is  entitled  to 
mover  something;  and  3d,  that  he  could  not  shape  his  defence 
in  the  action  pending  at  law,  so  as  to  recover  his  fhll  measure 
of  right.  In  such  a  case,  equity  wilt  interfere  to  settle  the 
whole  oontrover^  by  one  decree,  the  negative  and  positive 
lelitf  HHigbt  by  complainant  depending  u^ii  the  very  same 
fict.  Let  UB  apply  this  rule  to  the  case  at  bar.  The  com- 
plainant alleges  that  one  Scott  and  one  Jones,  who  had  been 
ouTying  on  a  mercantile  business,  in  partnership,  employed 
him  to  settle  up  their  aSaira ;  that  he  had  collected  all  debts 
due  them,  and  paid  all  due  by  them — ^had  made  out  an  ac- 
nont  ot  receipts  and  expenditures,  in  his  agency,  from  which 
it  appeared  be  had  piid  largely  more  than  he  had  received, 
ind  which  they  admitted  to  be  correct,  promising  to  pay  him 
Ihe  balanoe ;  that  be  had  never  been  paid  in  full,  but  Scott 
Ud  made  him  sundry  partial  payments,  taking,  each  time, 
(omplainant's  note,  instead  of  bis  receipt,  for  the  amount  of 
fayment,  because,  he  said,  there  bad  not  been  a  settlement 
Wween  the  partners,  but  distinctly  promised  that  when  such 
irttlement;  was  had  be  would  give  up  the  note^;  that  the 
oamleration  of  each  note  was  s  partial  payment  by  one  part- 
IK  of  a  debt  due  by  both  to  complainant ;  that  Scott  having 
£■!,  the  defendant  in  equity  had  administered  on  bis  estate, 
instituted  suit  on  thoae  notes  against  complainant  at  law. 
MU  was  filed  against  the  plaintiff  below,  as  administnt- 
>tt,  and  Jotice,  the  surviving  partner,  and  prayed 
of  the  common  law  action,  and  a  decree  for  the 
of  the  indebtedness  thus  partially  discharged.  As-  . 
le  truth  of  these  allegations,  it  is  manifest  tb6  plain- 
is  not  entitled  to  recover.  It  is  equally  manifest 
oomplainant  is  entitled  to  the  unpud  balance  of  the 
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indebtedness  of  Soott  &  Jones  to  him.  It  is  no  less  clear,  that 
he  could  not  make  this  demand  a  set-off  against  the  admin- 
istratrix of  Scott,  in  an  action  tp  which  Jones  was  no  party. 
Thus  is  the  case  brought  withiti  the  rule  stated. 

2nd.  But  the  demurrer  is  placed,  secondly,  on  the  groand 
that  the  defendants  have  been  misjoinec|,  there  being  no 
privity,  no  connection  or  indentity  of  interest  between  them. 
The  complainant's  case  consists  of  two  leading  facts:  Ist, 
that  the  intestate  of  the  plaintiff  below,  and  the  other  de- 
fendant in  equity,  were  jointly  indebted  to  him,  and  that  the 
notes  sued  on  at  law  were  not,  in  fact  or  in  mutual  undeiv 
standing  between  the  parties,  evidences  of  debt,  but  evidences 
of  partial  payment  by  one  of  the  joint  debtors.  The  fact 
that  the  plaintiff  at  law  is  seeking  to  enforce  them  as  evi- 
dences of  debt,  makes  her  an  indispensable  party  to  this  bill. 
But  seeing  that  cotfiplainant  is  seeking  to  set  up  a-  debt 
against  the  late  firm,  can  it  be  said  that  the  surviving  part- 
ner has  no  interest  in  the  subject  matter,  no  connection  with 
it,  no  privity  with  the  representative  of  the  deceased  part- 
ner ?  Has  he  no  interest  in  the  alleged  partial  payments  of 
this  joint  debt?    The  reverse  is  too  plain  for  argument. 

3rd.  But,  thirdly,  the  demurrer  is  sought  to  be  maintained 
on  the  ground  that  the  bill  is  multi&rious,  in  that  it  includes 
two  separate  and  distinct  causes  of  action.  Not  so,  unless  it 
can  .be  established  that  a  debt,  and  a  partial  payment  of  itj 
are  matters  so  separate  and  distinct  that  they  cannot  be 
inquired  of  in  the  same  action. 

The  two  propositions  undertaken  to  be  established  by  the 
complainant  are,  1st,  that  Scott  &  Jones  owed  him  a  debt ; 
and  2d,  that  Scott  made  partial  payment  on  that  debt,  and 
took,  by  common  consoit,  the  notes  in  suit  at  law  as  evidenoe 
of  the  payment.  To  prove  the  payment,  I  apprehend  it  is 
necessary,  first,  to  establish  the  debt.  Were  there  but  one 
defendant,  could  there  be  any  question  on  this  point? 

The  fourth  and  last  ground  of  demurrer,  is  the  general 
one  that  there  is  no  equity  in  the  bill..  Enough  has,  perhaps, 
been  said  to  dispose  of  this  ground ;  but  we  may  add^ 
that  the  consequence  of  sustaining  this  demurrer  would  be. 
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lit,  to  compel  the  complaiDaot  to  litigate  the  question  of  the 
troe  character  of  the  DOtea  iavolved  with  the  administratrix 
of  the  deceased  partner,  and,  -in  so  doing,  to  prove  against 
ber  the  partnership  debt ;  2nd,  to  compel  him  to  litigate  the 
nine  debt  with  the  anrviving  partner ;  3rd,  to  induce  litiga- 
tion of  the  indebtedness  and  partial  payment  between  the 
nrviring  partner  and  the  administratrix  of  the  deceased; 
wtiCRas,  in  this  bill,  by  one  decree,  all  the  questions  can  be 
idjodicated.  It  must  be  borne  in  mind,  moreover,  that  the 
defrndaDt  demarriog  is  the  promovant  party  in  this  litigation, 
llw  party  who  bas  precipitated,  if  not  resoscitated,  complain- 
saVs  activity  in  the  assertion  of  his  rights.  Her  demurrer 
WIS  properly  overraled.,    Let  the  judgment  be  afiSrmed. 


Eu  Griffin,  plaintiff  in  error,  va.  IjEBOY  Gbiffin,  Jr., 
defendant  in  error. 

1-  tlpODMi  appIicatiDn  tOtbeSaperiorCoartforpcrti^onariandbjJoint 
Iroint,  or  tenant  in  commoD,  under  the  Act  of  Mftrcli  26,  1T67,  U  ii 
proper  for  tliat  Court,  in  caae  of  k  contest,  to  go  into  a  conxiderfttion 
af  the  title,  both  legal  and  equitable,  and  award  or  refase  the  writ, 
tecording  to  the  proof 'made. 

1  Wheo  the  proof  thorn  that  the  defendant  to  snch  applicstioD  baa  no 
ml  totereat  iq  the  land,  bnt  that  the  title  or  intereat  ia  in  a  third  per- 
ns, the  Conrt  should  not  proceed  to  a  hearing  until  tach  third  peraon 
ii  notified  and  mtde  a  part^. 

Application  for  partition.     From  Fulton  oonnty.     Tried 
Wore  Judge  BiTLL,     At  the  April  Term,  1881. 
^  ^or  the  facts  of  this  esse,  see  opinion  of  the  Court. 
[  M.  Ola.sk,  for  plaintiff  in  error. 
^A.an,  for  defendant  in  error. 
Sj/ike  Court — IrTOS,  J.,  delivering  the  opinion. 
This  was  an  application  to  the  Superior  Court  of  Fulton 
*Si]r,  by  Leroy  Griffin,  Jr.,  for  a  partition  of  lots  62  and 
'■  Vd  S7,  in  the  14th  district  of  originally  Henry,  now  Fulton 
r,  alleging  that  applicant  and  one  Cli  Ori£Bn,  were  ^e 
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joint  tenants  of  said  lauds,  and  that  Eli  Griffin,  one  of  the 
joint  tenants,  was  in  the  full  and  undisturbed  possession  of 
the  premises,  notice  of  which  application  was  given  to  Eli 
Griffin,  in  terms  of  the  statute,  who  appeared,  and  plead  in 
bar  of  said  application,  that  applicant  was  not  a  oo-ienant 
or  joint  owner  of  said  land  with  him,  but  that  the  sheriff's 
deed,  under  which  applicant  claimed,  to  said  applicant  and 
defendant,  was  made  to  them  wrongfully,  and  by  rabtakei 
and  that  it  ought,  instead,  to  have  been  made  to  Thomas 
Griffin,  who  was,  in  fact,  the  purchaser,  at  the  sum  of  $1,526, 
and  who  had  paid  of  said  sum  $1,076,  and  the  balance  was 
advanced  by  applicant  as  a  loan. 

The  applicant  offisred,  and  put  in  evidence  in  support  of 
the  application,  a  deed  from  the  sheriff  of  Fulton  county  to 
Eli  Griffin  and  Leroy  Griffin,  Jr.,  for  the  premises  in  dis- 
pute, dated  the  18th  day  of  October,  1859,  in  which  it  was 
recited  that  he,  as  sheriff,  had  seized  the  said  lots  of  laud  as 
the  property  of  Leroy  Griffin,  under  an  execution  in  favor  of 
Edward  N.  Griffin  and  John  A.  Griffin,  against  Edward  M. 
Griffin  and  Leroy  Griffin,  and  that  he  had,  on  2d  August, 
1869,  sold  the  same  in  terms  of  the  statute,  and  that  the  same 
were  knocked  off  to  Eli  Griffin  and  Lero^  Griffin,  Jr.,  at  the 
sum  of  $1,500. 

The  defendant  offered  in  evidence  a  couveyance  from  Eli 
Griffin  to  Thomas  Griffin,  dated  15th  of  May,  1860,  in 
which,  after  reciting  the  sale  of  the  land,  and  the  sheriff's 
deed  to  Eli  and  Leroy  Griffin,  Jr.,  it  was  declared  by  said 
conveyance  that  the  said  Eli  Griffin,  one  of  the  parties  to 
whom  the  land  was  conveyed  by  the  sheriff,  was,  in  fact,  bat 
the  agent  of  Thomas  Griffin,  to  whom  the  sheriff's  deed 
should  have  been  made,  instead  of  to  Eli  and  Leroy  Griffin, 
Jr.,  as  it  was,  and  that  said  Thomas  Griffin,  in  fact,  paid  the 
whole  of  the  purchase  money  mentioned  in  said  deed,  with 
the  exception  of  ^448  50,  which  was  advanced  by  said  Le- 
roy Griffin,  Jr.,  and  in  consideration  of  the  premises,  the  said 
Eli  Griffin,  by  said  conveyance,  conveyed  his  entire  interest 
in  said  land,  acquired  by  said  sheriff's  deed,  to  the  said 
Thomas  Griffin.    The  defendant  offered  to  prove,  by  the 
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sheriff  of  Fultoo  county,  and  one  Edward  Taliaferro,  that 
the  said  lots  of  land  were  purchased  by  him,  (Thomas  Grif- 
fin, or  Taliaferro,  as  agent  for  Thomas  Griffin,  we  suppose,) 
aod  not  by  £Ii  Griffin  and  Leroy  Griffin,  as  stated  in  said 
sheriff's  deed,  and  that  Eli  Griffin  never  contributed  one  cent 
towards  the  consideration  mentioned  in  the  sheriff's  deed, 
and  that  Leroy  Griffin  only  contributed  the  sum  of  $448  50, 
and  that  as  a  loan,  whilst  Thomas  Griffin,  to  whom  the  deed 
should  have  been  made,  paid  the  balance.  The  Court  refused 
toentertain  or  act  upon  this  evidence,  and  awarded  th^  writ  of 
partition,  and  in  this  we  hold  there  was  error.  If  the  evi- 
dence was  true,  and  it  does  not  appear  to  have  been  denied, 
the  applicant  was  not  entitled  to  a  partition.  We  presume, 
from  a  statement  in  the  bill  of  exceptions,  that  the  Court  put 
the  decision  on  the  ground  that  the  applicant  had  shown  a 
1^1  title ;  that  the  Court  was  of  the  opinion  that,  under  the 
Statute  for  Partition,  of  March  26,  1767,  lie  could  not  go 
behind  the  paper  title  present;ed  by  the  parties.  This,  we 
think,  was  too  confined  a  view  of  that  statute.  The  proceed- 
ii^,  under  that  Act,  for  partition  of  lands,  are  in  the  nature 
of  a  proceeding  at  equity,  in  which  the  Court  has  all  the 
power  and  jurisdiction  for  hearing  and  determining  the  vari- 
OQS  matters  in  dispute  between  the  parties,  in  respect  to  their 
respective  titles,  and  awarding  a  partition,  according  as  he 
AmU  find  the  parties  entitled,  as  fully  and  completely  as  if 
it  were  a  bill  in  Chancery  for  that  purpose.  If  there  be  a 
di^pate  as  to  the  facts,  as  there  is  likely  to  be  in  a  case  like 
in,  the  Court  can  direct  an  issue  to  be  made  up,  and  at  once 
JAA  hy  a  jury. 
I  Oft  the  case  made,  it  appeared  that  Eli  Griffin  had  no 

Thomas  Griffin  was  the  party  in  interest,  and  he  had 
nor  was  a  party.    The  Court,  before  awarding  the 

Mild  have  caused  notice  to  be  given  to  him. 
I  jadgment  be  reversed. 
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The  Georgia  Rail  Road  and  Banking  Company, 
plaintiff  in  error,  vs.  Joseph  S.  Anderson,  defendant 
in   error, 

1.  To  charge  a  railroad  with  the  damage  resnlting  from  the  killing  of 
stock  on  the  track,  by  the  mnning  of  the  can,  it  is  incambeat  on  the 
owner  to  show,  affirmatively,  that  such  killing  resulted  from  the  gron 
neglect,  mismanagement,  or  the  carelessness  of  the  road  or  its  em- 
ployees. 

2.  When,  in  an  adjustment  by  the  commissioners,  of  the  damages  to  the 
land  by  the  running  of  the  Georgia  Railroad  over  the  same,  the  owner 
claims  and  receives,  by  the  award  of  such  commissioners,  additioiial 
compensation  for  building  and  keeping  up  a  fence  on  the  line  of  such 
road,  as  it  runs  through  his  land,  for  the  purpose  of  protecting  stock, 
etc. ,  and  the  stock  of  such  owner  subsequently  escapes  over  such  fence 
from  his  enclosures,  on  to  the  track,  and  is  there  killed  by  the  ranning 
of  the  pars :  Heldy  that  the  proceedings  and  award  giving  such  coH- 
peusation,  is  admissible  as  evidence  for  the  road  in  a  suit  brought  by 
the  owner  to  recover  damages,  etc. 

Motion  for  new  trial.     From  Newton  conntj.    Tried  be- 
fore Judge  Flqyd.     At  the  March  Term,  1861. 

The  facts  are  incorporated  in  the  opinion  of  the  Court. 

Clark  &  Lamar,  for  plaintiff  in  error. 

Glass,  for  defendant  in  error. 

By  the  Court — Lyon,  J.,  delivering  the  opinion. 

This  was  a  suit  by  the  plaintiff,  Joseph  S.  Anderson,  against, 
the  Georgia  Railroad  and  Banking  Company,  for  the  recov- 
ery of  damages  for  two  mules  that  were  knocked  down,  run 
over  and  killed  by  the  passenger  train  on  the  railroad  of  de- 
fendants. The  plaintiff  was  the  owner  of  the  land  on  both 
sides  of  the  railroad  track  at  the  point  where  the  mules  were 
killed.  The  mules  killed  were  in  a  field  of  the  plaintiff,  on 
the  evening  and  night  when  they  were  killed,  adjoining  the 
railroad,  but  fenced  off  from  the  road  by  a  fence  of  the  plain- 
tiff,  that  had  been  a  good  fence,  but,  at  the  time  of  the  aoci- 
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dent,  was  eomewhat  dilapidated,  oat  of  repair,  and,  id  several 
plaoea,  qaite  low.  Oppoeite  to  each  end  of  the  field,  on  the 
rulroad,  were  stock  gape,  and  fences  from  the  stock  gaps  to 
the  fence  of  the  platatiff',  and  opposite  the  fence  the  track  was 
in  «  cat  of  some  eight  or  ten  feet  in  depth.  The  mates  had 
got  oat  of  the  field,  and  on  to  the  track,  during  the  nigh^ 
■nd  aa  the  passenger  train  came  ap  from  Angosta,  in  the 
night,  it  ran  over  and  killed  the  mules.  It  appeared,  from 
tbeir  tracks,  that  they  had  ran  along  the  track  some  fi%  or 
uxtf  jardfl,  before  the  train  overtook  and  killed  them.  The 
overseer  said  that  he  heard  the  whistle  of  the  engine  blow 
two  or  three  times,  and  thought  the  train  stopped  at  the 
point  where  the  mules  were  killed.  The  engineer  running 
the  tnuD  when  the  mules  were  killed,  says  that  there  was  a 
tarve  in  the  track  at  that  point;  that  the  night,  at  the  time 
of  the  accident,  (about  10^  o'clock,}  was  misty  and  foggy ; 
tkit  he  had  on  bead-lights,  but  that  the  fog  settled  on  the 
^■Es  so  that  he  could  not  see  well ;  that  he  first  saw  the 
mules  about  twenty-five  or  thirty  yards  ahead  of  him  ;  that 
(faey  were  then  off  the  track,  but  wlieu  he  blew  on  the  breaks 
they  jumped  on  to  the  track;  that  he  did  all  he  coald  to 
(tvp,  by  reversing  the  e'ugiue  and  putting  on  the  breaks,  but, 
being  down  grade,  it  was  impossible  to  stop ;  that  it  was  his 
daty  to  see  the  lamps  cleaned  at  each  end  of  the  road ;  had 
wipet)  oS  the  mistat  Social  Circle,  a  point  on  the  road  below ; 
that  the  mist  would  collect  on  the  gloss  in  running  three  or 
^  pmr  miles ;  could  not  st«p  to  wipe  off  mist,  and  make  ached- 
a  time.  If  there  had  been  no  fog  or  smoke,  be  might  have 
I  the  mules  two  hundred  yards,  that  night ;  will  not  say 
t  fae  could  have  seen  them  more  than  one  hundred  yards ; 
I  not  hiivfl  seen  the  mules  that  night  two  hundred  yards. 
■  witness  thought  it  was  a  moonlight  night ;  the  next  day 
k  clear  an  d  bright  day.  One  witness  says  that  a  mule  could 
D  along  the  rulroad  track,  in  the  day-timej  some  four 
[  and  twent/  yards,  and  from  where  they  started 
I  have  been  seen  more  than  five  hundred  yards.  We 
e  be  meant  from  the  direction  the  cars  came,  thoagfa 
f  does  not  so  state.     Verdict  for  plaintiff,  and  motaon 
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for  new  trial  on  various  grounds,  among  others,  that  the 
verciict  was  against  law  and  the  evidence,  and  motion  re- 
fused. 

If  the  testimony  of  the  engineer  is  trne,  there  was  a  case 
of  unavoidable  accident,  and  for  which  no  recovery  can  be 
}iad.  If  it  is  not  true,  and  it  be  excluded,  on  that  account, 
from  the  consideration  of  the  jury,  then  there  is  no  proof  be- 
fore the  jury  of  the  circumstances  attending  the  killing  of 
the  mules,  and  the  plaintiff  fails  to  make  out  his  case.  To 
charge  the  railroad  with  the  loss  of  these  mules,  it  is  incum- 
bent on  the  plaintiff  to  show  affirmatively  that  the  kilting 
resulted  from  the  gross  neglect,  mismanagement  or  careless- 
ness of  the  employees  of  the  road.  That  the  mules  were 
killed  by  the  running  of  the  cars,  there  is  no  doubt ;  that  is 
dear ;  but  under  what  circumstances  ?  They  were  running 
OD  their  own  property,  and  the  mules  were  trespassing — had 
no  business  there.  In  all  such  cases,  the  onus  is  on  tlie  plain- 
tiff to  show  that  the  road  was  in  fault.  Mitchell  vs.  The 
Western  and  Atlantic  Railroad  Company,  30th  Greorgia  Re- 
ports, 22 ;  The  Macon  and  Western  Railroad,  vs.  McCon- 
nell,  Slst  Georgia  Reports,  133.  There  is  not  one  thing 
in  the  record  showing  the  road  to  be 'in  fault,  from  which  a 
liability  might  be  incurred.  For  this  reason,  we  tliink  the 
Court  below  erred  in  not  granting  a  new  trial,  on  the  ground 
that  the  verdict  was  against  law  and  the  evidence.  It  is  un- 
necessary to  notice  the  charge  of  the  Court,  and  refusal  to 
charge  as  requested,  as  the  view  we  have  stated  meets  the 
whole  of  them.  Of  course,  if  the  charge  does  not  correspond 
to  the  view  we  have  stated,  it  will  be  erroneous. 

During  the  progress  of  the  trial,  the  defendant  offered  in 
evidence  an  award  made  by  oommissioners,  in  favor  of  Joseph 
8.  Anderson,  the  plaintiff,  against  the  Georgia  Railroad  and 
Banking  Company,  on  the  24th  day  of  August,  1844,  rela- 
tive to  a  difference  then  pending  between  said  parties,  in  re- 
spect to  the.  right  of  way  of  the  Greorgia  Railroad  over  and 
upon  the  land  of  the  plaintiff,  and  of  the  damages  and  injuries 
resulting  therefrom  to  the  plaintiff,  by  which  it  appeared  that 
the  sum  of  two  hundred  and  thirteen  dollars  were  allovred 
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bjr  Baid  commiastoners  for  the  land  of  plaiatiff  occupied  as 

right  of  way,  to  wit $213  00 

For  additional  fencing  required  in  course  of  the  coo- 

struotioQ  of  said  railroad 118  50 

For  depreciation  in  value  of  the  remainder  of  the 

land 200  00 

loimriing  rflpairs  of  fence  iocluded,  etc 143  06 

9674  60 
Lms  advantages  accruing  from  road,  etc 60  00 

$624  50 
This  award  was  rgected  by  the  Court,  and  in  this  we  think 
there  was  error.  For  if  it  be  true  that  by  this  proceeding 
the  plaintiff  compelled  the  defendant  to  pay  him  for  the 
baitding  of  these  fences  along  the  road,  and  for  keeping  them 
aj^  it  wonid  require  a  very  strong  and  nnequivocal  case  to 
charge  the  road  with  tosses  sustained  by  him  by  reason  of 
itoek  escaping  ov^  such  fence,  and  then  being  injured  on  the 
track  from  the-mnning  of  the  trains. 
Let  the  judgment  be  reversed. 

Jndge  Lumpkin,  being  a  stockholder  in  the  Geoigia  Bail- 
nad  and  Banking  Company,  did  not  preside  id  this  case. 


EoiAiioir  T.  Bbidges,  plaintiff  in  error,  vs  The  Mator 

KASi}  CouHCU.  OF  Gbiffin,  defendant  in  error, 
rter  of  an  incorporated  city,  authorizing  the  Ha;or  aod  City 
nl  thereof.to  Ibt;  and  collact  atax  npoa  all  and  ererj  gpeciei  of 
rtj  widiin  the  limits  of  said  dtj,  girei  no  power  to  levy  a  tax 
notes  and  other  eridences  of  debt,  belonging  to  a  perBon  residing 
ra  the  iiij,  on  Mid  agunst  perioos  residing  without  tfa%  limits  of  sud 

Oatiorari.    Prom  Spalding  Superior  Court.    Decided  by 
ivigt  Floyd.    At  May  Term,  1861. 
^^^OL.  xxxni— 8. 
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The  record,  in  this  case,  presents  but  one  question  for  ad- 
judication, which  arises  out  of  the  following  statement  of 
factSy  to  wit : 

Bridges,  being  a  citizen  of  Griffin,  Georgia,  returned  to  the 
Clerk  of  Council  a  schedule  of  his  taxable  property,  amongst 
which  there  were  solvent  notes  against  peraons  who  did  not  re- 
side within  the  corporate  limits  of  the  city  of  Griffin,  amount- 
ing to  the  sum  of  $69,900  00.  Bridges  insisted  that  the  pro- 
missory notes  aforesaid  were  not  subject  to  taxation  by  the  City 
Council  of  Griffin,  and  petitioned  the  Mayor  and  Council  to 
relieve  him  therefrom,  which  petition  the  Council  disregarded, 
and  proceeded  to  issue  an  execution  against  Bridges  for  the 
tax.  Bridges  tendered  to  the  proper  officer  the  amount  of 
taxes  which  he  admitted  to  be  due^  and  filed  his  affidavit  of 
illegality  to  the  execution  as  to  the  tax  on  the  notes  before 
Mentioned.  The  illegality  was  overruled  by  the  Council,  and 
fheir  decision  was  excepted  to,  and  carried,  by  ceriiorarif  to 
the  Superior  Court  of  Spalding  county.  Upon  bearing  the 
certiorari^  upon  the  facts  aforesaid,  the  presiding  Judge  dis- 
missed the  writ,  and  affirmed  the  judgment  of  the  City 
Council. 

The  following  is  the  section  of  the  charter  empowering  the 
Mayor  and  Council  to  levy  taxes,  to  wit : 

Section  1.  ''That  from  and  afler  the  passage  of  this  Ad;, 
the  Mayor  and  Council  of  the  City  of  Griffin,  or  a  majority 
of  them,  shall  have  the  power  to  levy  and  collect  a  tax  upon 
all  and  every  species  of  property,  real  and  personal,  within 
the  limits  of  the  city  of  Griffin,  which  is  or  may  be  subject 
to  taxation  by  the  laws  of  this  State,  of  not  exceeding  fifty 
cents  on  every  one  hundred  dollars  value  of  said  property." 

The  same  section  also  vests  in  the  Mayor  and  Council  the 
power  to  levy  and  collect  a  ''  poll  tax''  upon  the  citizens,  and 
also  a  tax  on^''  banking  and  insurance  capital  employed  in 
the  city ;"  also,  a  tax  on  ''  factors,  brokers,  and  venders  of 
lottery  tickets." 

The  decision  of  the  presiding  Judge,  dbmissing  the  oer' 
tiorari,  is  complained  of  as  error. 
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Alford,  for  plaintiff  in  error. 

Peeplbs,  for  defendant  in  error. 

By  ike  Court — Lton,  J.,  delivering  the  opinion. 

We  think  that  the  Court  ttelow  should  have  Bustaiaed  tUb* 
ixrtiorari.  The  tax  assessed  by  the  Mayor  and  City  Council 
of  Griffin  on  the  amount  of  solvent  notes  returned  by  the 
plaintiff  in  erroi^,  on  persons  residing  out  of  the  city  of  Grif- 
fin, was  not  authorized  by  the  charter  of  the  city,  and  was, 
ttierefbre,  illegal.  By  the  charter,  the  Mayor  and  City  Coua- 
dl  can  only  levy  and  collect  a  tax  on  that  property  which  ia 
mtbin  the  city.  It  is  true,  that  debts,  due  by  note,  account, 
or  otb^wise,  is  property  within  the  sense  of  that  charter,  and 
of  the  general  statutes  of  the  State,  but  unless  the  persops 
vbo  owe  the  debts  reside  in  Griffin,  they  are  not  property 
within  the  city.  The  fact  that  the  owner  of  these  debts  re-  ' 
Bideaintbecity,  and  has  the  notes  there,  does  not  alter  the  fact. 
The  notes  are  but  the  evidences  of  the  debt,  while  the  debt 
itself  is  out  of  the  city,  as  a  man's  title  deeds  or  hilt  of  sale 
■re  the  evidence  of  the  owner's  right  of  property  in  his  land 
tod  n^;roes ;  and  it  would  never  be  thought  that  land  and 
n^roes,  out  of  the  city,  would  be  liable  to  the  city  taxes  be- 
canse  the  owner  resided  in  the  city,  and  kept  his  title  deeds 
there. 

The  affidavit  of  ill^;ality  was  well  taken,  and  ought  to  have 
Wq  «netained.    This  ruling  is  in  accordance  with  the  opin- 
ioD  intimated  in  Harper  vs.  TheCommtssiouersof  Elberton, 
8  Georgia,  566. 
L^^^ (he  jodgment  be  reversed. 
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The  Atlanta  and  West  Point  Bailboad  Company, 
plaintiff  in  error,  V8.  William  HopsoNi  defendant  in 
error, 

1.  A  bill  in  eqnity  will  be  dismissed  on  demnrrer  thereto,  if  it  appears 
from  the  bill  that  complainant  has  an  adequate  remedy  at  law. 

Bill  in  equity.  In  Troup  Superior  Court  Decided  by 
Judge  Dennis  F.  Hammond.  At  Chambers,  on  the  19th 
of  March,  1861. 

This  was  a  bill  filed  by  William  Hopson,  against  the  At* 
lanta  and  West  Point  Railroad  Company,  containing  charges 
and  allegations  almost  identical  with  those  embodied  in  the 
bill  passed  upon  by  this  Court  in  the  case  of  The  Atlanta 
and  West  Point  Railroad  Company,  plaintiff  in  error,  vs. 
William  A.  Speer,  defendant  in  error,  decided  at  Atlanta^ 
March  Term,  1861,  and  reported  in  the  32d  Georgia  Re- 
ports, to  which  reference  is  made. 

The  bill  prayed  for  relief  and  specific  performance,  atid 
was  demurred  to  on  the  same  grounds  as  those  taken  in  the 
case  before  referred  to  in  32d  Georgia  Reports. 

The  presiding  Judge  overruled  the  demurrer,  and  error  is 
assigned  on  that  decision. 

Logan  E.  Bleckley  and  Bull  &  Ferrill,  for  plaintiff 
in  error. 

Speeb  &  Speeb  and  Bigham,  eontra. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

This  case  must  be  controlled  by  the  judgment  of  this  Court, 
in  the  case  of  the  plaintiff  in  error  vs.  Speer,  given  at  the 
March  Term,  1861,  of  the  Atlanta  district.  The  demurrer 
should  have  been  sustained  in  the  Court  below,  on  the  ground 
that  the  complainant  had  an  adequate  remedy  at  law.  On 
that  ground  the  judgment  of  the  Court  below,  overruling  the 
demurrer,  must  be  reversed. 

Let  the  judgment  be  reversed. 
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Axos  A.  WiuJAMS,  plaintiB'  in  error,  vs.  Samuel  Ba.w- 
LiMS,  defeadaot  in  error. 

1.  ka  kttome;  at  Uw,  who  ia  not  of  coaDsel  in  a  cue,  and  notinterGSted 
initt  reialta,  is  a  competent  comoiiuioDer  to  take  depoBitians  therein. 

2.  It  ia  not  error  in  the  Court  to  refuse  to  reject  depoBitiong  taken  in  a 
cue,  becatue  the  Bigaaturea  of  the  vitnesa  and  the  commiMionera 
teeiK  to  be  in  the  handwriting  of  one  and  the  sameperBOn.  The  qaM- 
tioo  of  identity,  iu  such  case,  tna;  well  be  submitted  to  the  jnry. 

3.  In  an  action  of  qectment,  brongfat  in  the  name  of  the  granlM,  ths 
defendant  offered  to  prove  that  the  party  from  whom  he  derived  title, 
burned  with  the  grantee  for  the  land  in  dispute,  and  paid  a  part  of 
ths  purchase- money,  leaving  the  balance  unpaid,  Upon  objection 
Diide,  the  Conrt  rejected  the  testimony :  ZfcU,  that  the  Court  did  right. 

4.  Testimony  offered  for  the  purpose  of  impeaching  a  witness,  because 
of  statement*  made  out  of  Court  at  rariance  with  the  teatimony  of  the 
■itnesaat  the  trial,  ahoald  be  rejected,  unlass  a  proper  fonndation  ia 
£rft  laid  for  the  introduction  of  the  impeaching  testimony. 

5.  Hie  deciaioni  of  this  Coart  have  been  uniform,  that  the  grantee  may 
use  the  name  of  the  grantor  to  recover  land,  when  the  deed  to  the 
(Tantee  ia  rejected  on  account  of  adverse  poaaesaion  of  the  land  at  the 
tine  the  deed  vraa  executed. 

i.  B  aaed  W  in  an  action  of  ^ectment  for  the  recovery  of  a  lot  of  land. 
Pending  the  action,  which  was  aubaequeotly  diamlsaed,  a  anflScient 
length  of  time  had  elapsed  to  bar  the  plaintiff'a  right  of  action,  nnleaa 
he  recommenced  his  suit  within  six  months  from  the  date  of  tfae  dia- 
missal  of  the  action.  After  the  dismissal  of  the  anit,  W  made  a  con- 
tract and  an  arrangement  with  L  to  hold  aecret  poaseuion  of  the  land, 
10  aa  to  mislead  the  plaintiff,  and  prevent  the  bringing  of  a  second  anit 
nntilcizmontha  from  the  dismissal  of  the  first  anit  aboald  expire:  Stld, 
that,  nnder  theae  facta,  it  was  not  error  in  the  Court  to  charge  the  jury, 
"that  the  poBBeasion  of  L  was  the  posBeasion  of  W." 
1.  Where  the  defendant  can  acquire  a  statutory  title  by  the  occupation 
(f  aneccssire  tenants,  can  the  action  of  ejectment  be  brought  against 
Hut  9H«Te. 
||  ti  too  Inte  to  object  to  a  record  for  want  of  proper  authentication, 
It  has  been  admitted  and  read  to  the  jury  without  objection. 
Dftrt;  vliD  himself  loaaa  or  anppressea  depositioua  taken  in  a  caae, 
%to'.  be  allowed  to  take  adrantage  of  the  abaence  of  the  deposiljoni 
atiou  for  a  new  trial. 
IBl  jlplea  of  aliter  tii  pendtnt,  and  a  motion  to  compel  the  plaintiff  to 
akct  which  be  will  prosecute,  is  the  proper  remedy  where  twoanllaare 
ftndiuf  for  the  same  cause  of  action. 

^eotmeiit.     Ia  the  Superior  Court  of  Catooes  couatjr. 
efore  Hoa.  D.  A.  Wauceb.    Novembef  Term,  1860. 
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This  was  an  action  brought,  on  the  2d  day  of  March, 
1853,  in  the  name  of  John  Doe,  on  the  several  demises  of 
Samuel  Oliver,  Dudley  Bonds,  and  Samuel  Rawlins,  against 
Richard  Roe,  casual  ejector,  and  Amos  A.  Williams,  tenant 
in  possession,  for  the  recovery  of  lot  of  land  No.  48,  in  the  28th 
district  of  the  3d  section  of  originally  Cherokee,  bat  then 
Catoosa  county. 

The  writ  in  the  case  also  contained  a  oount  for  mesne 
profits,  and  was  served  upon  the  defendant,  Amos  A.  Wil; 
liams,  by  leaving  a  copy  of  the  same  at  his  most  notorious 
place  of  abode,  and  by  puttiijg  a  copy  upon  the  door  of  a 
cabin  on  the  premises  sued  for. 

The  defendant  pleaded  the  general  issue,  ^the  Statute  of 
Limitations,  and  adverse  possession  of  the  land  for  seven 
years  before  the  commencement  of  a  former  suit,  which  ter- 
minated in  defendant's  favor,  more  than  six  moaths  before 
the  commencement  of  this  action. 

On  the  trial,  plaintiff  introduced  in  evidence  a  grant  from 
the  State  to  Samuel  Oliver,  for  the  premises  in  dispute,  da* 
ted  January,  1837,  which  was  drawn  from  the  custody  of  the 
defendant  by  notice  to  produce  the  same,  under  the  rules  of 
Court ;  also,  a  deed  from  Samuel  Oliver  to  Dudley  Bonds, 
for  the  same  land,  dated  14th  January,  1842,  and  registered 
November  9th,  1842;  also,  a  deed  from  Dudley  Bonds  to 
Samuel  Rawlins,  for  the  same  land,  dated  25tli  February, 
1843,  and  registered  June  12th,  1843. 

Upon  the  question  as  to  when  the  defendant,  Amos  A* 
Williams,  entered  upon  the  land  in  dispute,  an  unusually 
large  number  of  witnesses  testified,  those  for  the  plaintiff 
asserting  that  the  possession  began  in  the  sutnmer  of  1838, 
and  those  for  the  defendant,  that  such  possession  commenced 
in  the  summer  of  1837. 

The  plaintiff  introduced  an  exemplified  copy  from  the 
records  and  dockets  of  the  Superior  Court  of  Walker  county, 
showing  that,  on  the  10th  day  of  September,  1844,  an  action 
was  commenced  in  the  name  of  John  Doe,  on  the  demises  of 
Samuel  Oliver  and  Samuel  Rawlins,  against  Richard  Roe, 
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dsaal  gector,  and  Anto*  Ashley  Willi&ms,  tenant  in  poeses- 
gioD,  &r  the  recovery  of  the  land  in  dispute^  which  was  then 
dtnate  in  the  ooanty  of  Walker,  the  oouoty  of  C&tooea  not 
htving  been  formed ;  that  the  defendant  waa  served  witii 
jmceee,  in  that  case,  on  the  18th  of  Septemher,  1844;  that 
■t  April  Term,  1846,  the  defendant  confessed  judgment  to 
the  plaintiff  for  the  premises  in  dispute,  with  costs  of  salt, 
nserving  the  right  to  appeal ;  that  an  sppeal  was  entered, 
ud  that  the  oase  oontinaed  in  Court  until  October  Term, 
1862 ;  an  entry  was  mode  by  the  presidiag  Judge  on  the 
beach  docket,  "  Dammed."  This  ezemplifieatioa  was  re- 
caved  and  read  in  evidence,  without  objection. 

It  was  also  shown,  by  the  proof,  that  the  defendant  claimed 
to  be  in  poaseflsionof  thelandin  1862,  and  that  he  had  rented 
tbe  premises  to  a  man  by  the  name  of  Lively,  who,  by  agree- 
ment with  defendant,  was  to  releia  secret  possession  antil 
■Aer  the  expiration  of  six  months  from  the  dismissal  of  the 
Hiit  in  Walker  county.  This  arrangement  was  made  to  mis-^ 
Ictd  and  deceive  the  plaintiff  and  his  counsel,  and  induce 
them,  if  possible,  to  neglect  instituting  a  seoond  suit  until 
after  the  expiration  of  six  months  from  the  dismissal  of  the 
fint  suit,  and  thus  perfect  a  statutory  title  in  the  defendant. 
Hiis  contiBot  between  the  defendant  and  Lively  was  in 
writing,  and,  by  ita  terms,  Lively  was  not  to  take  open  pos* 
Ksmon  until  the  said  six  months  had  expired. 

Tbwe  was  some  proof  submitted  as  to  mesne  profits,  bat 
■  mmc  were  recovered,  the  testimony  need  not  be  detailed 
I  ^this  statement. 

i^^Shc  deliendant,  after  proving  its  execution,  read  in  evi- 

Wwu»  a  bond  executed  by  W.  W.  Williams,  in  DeKalb 

~    y,  Georgia,  dated  December  30th,  1836,  conditioned  to 

!,  or  caose  to  be  made,  a  good  and  sufficient  warrantee 

for  the  land  in  dispute  to  the  defendant,  Amos  A. 

The  defendant  also  proved  that  be  paid  to  W.  W. 

tne  hundred  dollars  of  the  purchase-money  the  day 

fl  said  bond  was  executed,  and  that,  in  the  year  1844, 

kftinid  the  balance  of  the  purchase-money,  two  hundred  and 

kllars,  in  a  young  mare,  or  fitly. 


120         SUPREME  COURT  OF  GEORGIA. 

WilliMaB  V8,  Hawlins. 

He  also  oflPered  to  prove/ by  his  brother,  W.  W.  WilliamBy 
that  the  latter  had  previously  bargained  with  Samael  Oliver 
for  this  land,  and  paid  him  one  hundred  dollars  of  the  pur- 
chase-money, and  gave  his  note  or  notes  for  one  hundred 
dollars  more. 

This  testimony  was  rejected  by  the  Court,  upon  objection 
being  made  thereto.   . 

Pending  the  trial,  the  plaintiff  offered  in  evidence  the  de- 
positions of  several  witnesses,  taken  by  interrogatories  and 
commissions,  to  which  counsel  for  defendant  objected,  on  the 
ground  that  bawson  Black,  Esq.^  an  attorney  at  law  of  the 
Court,  acted  as  one  of  the  commissioners  in  taking  the  depo- 
sitions. The  Court  overruled  the  objection,  and  admitted 
the  depositions,  Mr.  Black  being  in  Courts  and  the  Court 
proposing  to  allow  defendant's  counsel  to  prove  that  he  was 
counsel  in  the  case,  or  otherwise  interested  in  its  result. 

The  plaintiff  offered  in  evidence  the  depositions  of  a  witness 
by  the  name  of  Dickey,  to  the  reading  of  which  the  defend- 
ant's counsel  objected,  because  the  signatures  of  the  witness 
and  of  the  commissioners  seemed  to  be  in  one  and  the-  same 
handwriting. 

The  Court  overruled  the  objection,  and  admitted  the  depo- 
sitions, allowing  the  jury  to  inspect  the  signatures,  and  to 
pass  upon  the  question  as  to  whether  they  were  written  by 
one  i^nd  the  same  person. 

The  defendant  offered  the  depositions  of  a  witness — James 
Henderson — ^to  discredit  another  witness,  by  the  name  of 
Bogers,  by  showing  .that  the  latter  had  made  statements  out 
of  Court  at  variance  with  his  testimony  on  the  trial,  and« 
upon  objection  made,  the  Court  rejected  the  evidence,  on  the 
ground  that,  in  the  effort  to  lay  the  foundation  for  the  intro- 
duction of  the  impeaching  evidence,  the  witness,  Rogers,  was 
not  questioned  as  to  the  phoe  where  the  statements  proposed 
to  be  proved  were  made  by  him. 

The  Court  charged  the  jury,  amongst  other  things,  ^  that 
Bawlins,  having  shown  a  chain  of  title  from  Oliver  to  him- 
self, he  was  authorized,  by  law,  to  use  Oliver's  name  for  the 
assertion  of  his  title  to  the  land,  and  might  recover  it  in 
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Oliver's  name,  provided  there  was  oothing  Id  the  caue  to  pre- 
Tcnt  it."  The  jary  returned  a  verdict  in  favor  of  the  plaio- 
tiff  for  the  yremiaee  io  dispute,  with  costs  of  suit. 

Counsel  ft>r  defemlaat  tbea  moved  for  a  new  trial  of  said 
me,  oo  the  grounds  of  all^;ed  error  in  the  several  rnlingSf 
dedsioDS  and  ohar^  of  the  Court,  hereinbefore  set  forth,  and 
ilsooD  the  gronoda  that  the  Court  erred  inchargiug  the  jurj* 
"tliati^  at  the  time  the  suit  was oommenoed,  Lively  was  the 
igsQt  of  the  defmkdaut,  and,  as  euob,  held  secret  posaessioD 
of  the  land,  by  agreement  with  defendant,  in  order  to  prevent 
the  bringing  of  the  suit  until  after  the  expiration  of  six 
months,  under  suoh  circumstanoea  the  possession  of  Lively 
ms  the  poaaeBsion  of  defendant ;"  and  because  there  was  no 
pn^xrly  certified  oopy  of  the  record  of  the  suit  in  Walker 
onoty;  and  beoausd  the  jury  found  contrary  to  law  and  evi- 
dence; and  because  of  the  loss  of  the  depositions  of  Eugbee 
■ad  Lowery,  taken  in  behalf  of  defendant,  and  the  mauner  of 
tbeir  looi. 

TooiduDg  the  last  groond,  there  were  several  affidavits 
uoompanyit^  the  motion  for  a  new  trial,  the  effect  of  whicii 
WIS  to  &sten  the  blame  of  losing  or  suppressing  the  inter- 
ngatoriea  on  the  defendant  himself. 

The  presiding  Ju(^  overruled  the  motion,  and  refused. 
Uienew  trial,  and  it  is  to  reverse  that  judgment  that  the  writ 
of  error  is  progecuted  in  this  case. ' 

L.  W.  Crock,  for  plaintiff  in  error, 

McCoTCHBy,  Akin,  Dabney,  contra. 

|p'l&«  Cburf — LuHPKiH,  J.,  delivering  the  opinion, 

^ia  a  motion  for  a  new  trial,  and  the  first  ground  is, 
e  Court  erred  in  not  rejecting  several  sets  of  interroga- 
I  Mm,  because  they  were  taken  by  Lawson  Black,  an  attorney 
■  Court. 

I '  1.  Jlr.  Biuck,  although  an  attorney  of  the  Court,  was  not 
mey  in  this  case.     He  was  not,  therefore,  disqualified 
BaotiDg  as  a  commissioner. 
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2d.  Because  the  Court  refused  to  rgeot  the  depoeitions  of 
William  Dicke^^  the  signatures  of  the  witness  and  of  the 
commissioners  appearing  to  be  in  the  same  handtvriting. 

The  Judge  properly  submitted  the  qiAstion  of  identity  to 
the  jury.  £very  likeness  is  not  the  same.  The  exoeptioos 
to  the  charges  of  the  Court  respecting  mesne  profits  were 
abandoned,  as  no  mesne  profits  were  recovered. 

3d.  Because  the  Court  erred  in  ruling  out  the  testimony 
of  W.  W.  Williams,  to  the  effect  that  before  executing  l^e 
bond  for  titles  to  the  land,  to  his  brother,  he  bought  it  firom 
Samuel  Oliver,  the  drawee,  and  paid  the  grantee  a  portion 
.  of  the  purchase^money,  namely,  one  hundred  dollars,  and  the 
grant  fees,  the  price  of  the  land  being  two  hundred  dollars. 

The  recovery,  in  this  case,  was  upon  the  demise  of  Samoel 
Oliver.  If  Oliver  himself  had  given  the  bond  directly  to 
Amos  A.  Williams,  and  only  a  part  of  the  pnrcbase-money 
paid,  Oliver  could  have  recovered  the  land,  and  this  could 
only  have  been  prevented  by  Williams  paying,  or  offering  to 
pay,  the  balance  of  the  purchase-money.  The  vendor  holds 
the  title  as  security  for  the  purchase-money,  and  ejectment  is 
one  of  the  methods  of  enforcing  payment. 

4th.  Because  the  Court  rejected  the  testimony  of  James 
Henderson,  offered  to  contradict  William  Rogers. 

This  evidence  was  ruled  out  on  the  ground  that  the  founda- 
tion had  not  been  laid  for  its  introduction.  By  referring  to 
the  testimony  of  the  witness  intended  to  be  impeached,  it 
will  be  seen  he  was  not  asked  the  plaxie  where  he  made  the 
statement  proposed  to  be  contradicted  by  Henderson.  True, 
it  is  rather  obscurely  expressed.  In  favor  of  the  judgment 
of  the  Court,  we  should  give  it  the  construction  he  did, 

"  6th.  The  uniform  decisions  of  this  Court  have  been  to 
authorize  the  grantee  to  sue  in  the  name  of  the  grantor,  when 
the  grantee's  deed  is  rejected  on  account  of  the  adverse  pos- 
session of  the  land,  at  the  time  it  was  made.  The  deed, 
though  not  good  to  pass  the  title,  is  good  as  a  power  of  attor- 
ney to  sue. 

6th.  We  see  no  error  in  the  Court,  as  to  his  charge  re- 
specting Lively's  possession.     Indeed,  this  point  was  ex-^ 
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preflsly  decided  when  this  case  was  up  before.  Where  the 
pbuntiff  can  acquire  a  statutory  title  by  the  occupation  of 
soooessive  tenants^  can  the  action  of  ejectment  be  brought 
igaiost  him  ?     Quere. 

7tb.  The  exception  as  to  the  former  suit,  not  being  between 
the  same  parties,  is  a  mistake,  in  fact,  and  abandoned  on  an 
iDspection  of  the  record. 

8th.  It  is  too  late  to  object  to  a  record  for  want  of  proper 
authentication  after  it  has  been  admitted  and  read  to  the  jury. 

9th.  As  to  the  motion  for  a  new  trial,  on  account  of  the 
losB  of  the  interrogatories,  some  of  the  sets  said  to  have  been 
mbltid,  were  seen  in  the  custody  of  Williams  himself.  The 
Coort,  in  the  exercise  of  a  sound  discretion,  held  him  respon- 
sible for  these  papers. 

10th.  It  is  objected,  too,  that  the  former  suit  between  these 
puties  was  never  dismissed,  an  order  to  that  effect  being  en- 
tend  on  the  bench  docket  merely,  but  not  on  the  minutes  of 
the  Court.  Then  it  is  pending  still,  and  this  is  not  the  proper 
motioD.  The  party  should  be  compelled  to  elect  which  suit 
he  will  prosecute.  It  should  be  taken  advantage  of  by  plead- 
ing diter  lis  pendens. 
Let  the  judgment  be  affirmed. 


GASES 

AUQtlBD  AND  DETEHMINED 

IK  TBK 

AT    ATHENS, 

I     NOVEMBER  TERM,  1861. 


Pbesent— JOSEPH  H.  LUMPKIN,   1  ,_  , 
CHARLES  J.  JENKINS,  l'"^"" 


tmtms  W.  Alexandeb,  plaintiff  in  error,  vs.  Edwin 
Bates  &  Co.,  defendants  in  error. 

l-I^lateectioDof  iheAct  of  22d  January,  18S!,  entitled  "An  Act 
b  relate  the  practice  of  the  Sapreme  Court,  and  of  the  Supenor 
Omrli  of  Ihin  State,  and  far  other  purpoflM,"  etc.,  pamphlet  2H,  ii 
W  repealed  by  the  Act  of  1B56,  entitled,  "An  Act  to  aimplify  the 
MtLod  of  carrjing  caaea  to  the  Supreme  Court,  and  for  other  pur* 
TMet,"  pamphlet  199.  Construing  the  tiro  together,  a  caae  will  not 
k  diiouued  on  the  ground  that  more  than  ten  days  elapsed  betiTeen 
kfiriug  of  the  bill  of  ezceptiona,  in  the  office  of  the  Clerk  of  the 
Si(trior  Coart,  anij  the  ligning  of  the  certificate  by  that  officer,  pro" 
nU  the  bill  of  exsoptioni  were  tendered,  aerved  and  filed,  vitbio  the 
Jiw  prescribed  by  law. 

■tteitbail  bond,  a  legal  condition,  beneficial  to  the  MCarity,  be  omit- 
U^bbond  is  rolJ  aato  him. 

Sinfaciag,  on  bail  bond  and  catise  shown.  In  Gwinnett 
bpoioT  Court.  At  Miirch  Term,  1861.  Jadgineat  by 
'•ipHuTcuiNs. 
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Edwin  Bates  &  Co.  sued  Job  W.  Harris  and  William  H. 
Harvey,  on  a  promissory  note^  and  filed  their  affidavit,  re- 
quiring bail.  The  defendants  entered  into  a  bail  bond,  with 
Thomas  W.  Alexander  as  security,  the  condition  of  which 
was  in  these  Mrords ;  "  If  the  said  Job  W,  Harris  and  Wil- 
liam H.  Harvey,  in  case  they  are  cast  in  said  suit,  shall  well 
and  truly  pay  and  satisfy  the  condemnation  of  the  Court,  and 
abide  by  and  perform  the  judgment  of  the  Court,  in  terms 
of  the  law,  in  such  case  made  and  provided,  and  upon  failure 
thereof,  the  said  Thomas  W.  Alexander  will  do  it  for  them ; 
then  this  bond  to  be  void,  else  to  remain  in  full  force." 

Plaintiffs  obtained  judgment  against  the  defendants,  and 
sued  out  a  ca.  aa.,  upon  which  the  sheriff  returned  that  Har- 
ris was  not  to  be  found,  and  that  he  had  arrested  Harvey, 
who,  upon  giving  bond  for  jail  bounds,  had  been  discharged. 
A  scire  facias  against  the  bail  was  sued  out,  and  subsequently 
dismissed  for  irregularity  in  the  issuing  of  the  ca.  sa.  There- 
>  upon  a  second  ca.  sa*  was  issued,  upon  which  the  sheriff 
returned  that  Harris  was  not  to  be  found,  and  that  Harvey 
had  been  arrested  upon  a  previous  ca.  sa.,  issued  under  the  , 
same  judgment,  had  filed  his  schedule,  and  been  discharged 
under  the  Insolvent  Debtor's  Act. 

The  plaintiff}  then  sued  out  a  scire  facias  on  the  bail  bond, 
against  Harris  as  principal,  and  Alexander  as  security,  which 
was  served  upon  the  latter.    At  the  return  term  of  the  set. 
fa.y  Alexander,  the  security,  appeared,  and,  for  cause  against 
judgment  on  said  bond,  showed,  among  other  things,  ^^  thai 
the  said  bail  bond  is  void,  because  there  is  a  condition  omit- 
ted, the  omission  of  which  is  prejudicial  to  him/'  viz:  *'the 
right  of  the  principals  to  surrender  their  bodies  in  discharge 
of  their  bail,  or  the  right  of  the  bail  to  surrender  his  prin- 
cipals in  his  6wn  discharge."    Other  causes  were  shown^-J 
which  are  omitted,  because  unnecessary,  in  the  view  taken  hj^' 
the  Court.     The  parties  having  agreed  that  the  presidii^  ' 
Judge  should  adjudicate  all  matters  of  fact,  as  well  as  of  laW| 
involved  in  the  pleadings,  his  Honor,  the  Judge,  overroled 
the  answer  of  the  defendant,  after  a  hearing,  and  ordered  that  ; 
judgment  be  entered  against  the  security  in  the  bail  boild| 
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for  priactpa),  into^et  lod  ooet,  and  to  tbis  ruling  the  defoid- 
aot,  Alexaader,  excepted. 

When  the  cause  was  called  fur  argument  in  this  Court, 
eoDDBel  for  defendant  in  wror  moved  to  dismiss  it,  on  the 
groaad  that  it  appeared,  from  the  record,  that  more  than  t«ii 
days  elapsed  between  the  filing  of  the  bill  of  exceptions,  in 
the  Saperioi;  Court,  and  the  certifying  of  the  transcript.  The 
Coart  reserved  this  point,  and  ordered  that  the  argument 
proceed  on  the  merits  of  the  case. 

Wu.  H.  Haix,  representing  JaUbs  JacksoS,  for  pifiintiff 
in  error.  „ 

J.  N.  Glexn,  for  defendant  in  error, 

Sjfthe  Court — jEyKiKS,  J.,  delivering  the  opinion. 

1.  Theoonnsel  for  thedefendantin  error  rests  his  motion  to 
diunin  the  case  upon  the  fifth  and  sixth  sections  of  the  Aot 
of  1866,  entitled,  "An  Aot  to  simplify  the  method  of  carry- 
ing cases  to  the  Supreme  Court,  and  for  other  purposes," 
pamphlet  199.     The  fifth  section,  among  other  things,  enacts 
that  "it  sliall  be  the  doty  of  said  Clerk,  (of  the  Superior 
Court,)  within  ten  days  after  said  bill  of  exceptions  shall 
We  been  6ie<l  in  his  offioe,  to  make  out  a  copy  of  said  bill 
I   of  exceptions,  and  also  a  complete  transcript  and  copy  of  the 
ncord  in  said  c*se,  and  to  certify  the  same  to  be  a  true  and 
mplete  copy,  tnd  to  cause  the  same,  together  with  the  origi- 
I  Hi  bill  of  exce;>tionB,  to  be  enveloped  and  transmitted  to  the 
t  term  of  ths  Supreme  Court,"  etc.     The  sixth  section 
I  Jnvidca   that   no  exception  shall  be  taken  or  allowed  as  to 
jner  in  which  any  case  has  been  taken  to  the  Supreme 
^■provided  the  previous  provisions  of  this  Act  have  been 
Itial  ly  co3iplied  with."     It  is  insisted  that  the  require^ 
IM  the  Sfth  section,  that  the  bill  of  exceptions  and  the 
i  ahall  be  oopied  and  certified  "within  ten  days"  from 
;  of  thfl  former,  is  a  matter  of  substance,  and  that  a 
iiply  with  the  strict  letter  of  that  provision, 
l^tbe  case  within  the  proviso  of  the  sixth  section. 


^ 
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That  the  Clerks  of  the  Superior  Court  should,  wbenevar 
practicable,  comply  with  the  letter  of  the  fifth  aeotion,  may 
not  be  questioned ;  yet  it  is  difficult  to  peroeive  how  it  can  be 
tLmaUer  of  wbitance,  that  the  papers  be  c(^ied  and  certified 
within  ten,  rather  than  within  one  hundred  days,  so  that  they 
be  at  the  term  of  the  Court  to  which  they  are,  by  law,  re- 
turnable, as  they  wec^  in  &ct,  in  this  case.  Tl)6  defendant 
in  error  has  had  all  the  service,  all  the  notice,  to  which  he 
is  entitled,  before  the  filing  of  the  bill  of  exceptions.  He  is 
not  entitled,  by  law.  to  see  the  original  bill  of  exceptions, 
nor  the  transcript,  until  the  envelope  containing  them  shall 
be  opened  in  the  Supreme  Court',  and  this  need  not  be  until 
term  time.  Then,  if  the  requisite  papers  be  in  Court  at  the 
opening  of  the  term,  how  can  it  prejudice  hi^  case,  that  the 
Clerk  delayed  to  sign  the  certificate  one  day  or  one  hundred 
days  beyond  the  time  prescribed  in  the  Act?  Looking  alone 
to  the*  Act  of  1856,  it  might  be  a  very  serious  question 
whether,  in  this  case,  the  provisions  of  the  fifth  section  had 
not  ^-  been  aubdanUally  complied  with."  But,  by  the  first  see- 
tion  of  the  Act  approved  22d  January,  1852,  pamphlet  214, 
it  is  enacted,  "  tliat  when  the  original  writ  of  error,  original 
citation,  and  the  original  bill  of  exceptions,  shall  be  filed, 
and  served  within  the  time  prescribed  by  law,  no  cause  pending 
in  the  Supreme  Court  shall  be  dismissed,^'  etc  The  citation 
and  writ  of  error  have  been  dispensed  with  by  the  Act  of 
1856 ;  or,  rather,  by  that  Act  the  bill  of  exceptions  is  made  to 
stand  for  the  writ  of  error  also,  and  its  service  for  the  citation. 
Does  the  Act  of  1856  repeal  the  first  section  of  the  Act  of 
1852  ?  It  does  not  by  express  terms.  Does  it  so  by  neces- 
sary implication  ?  Not  unless  they  be  contrary  to,  or  inoon- 
sistent  with,  each  other.  So  far  from  this  being  the  case, 
they  seem  to  have  the  same  object,  viz:  to  dispense  with  un- 
necessary forms,  and  to  ensure  every  party,  whose  case  shall 
have  been  fairly  and  substantially  brought  before  the  Su- 
preme Court,  a  hearing  upon  its  merits.  Indeed,  the  sixth 
section  of  the  Act  of  1856  may,  in  regard  to  substantial 
compliance,  be  very  fairly  expounded  by  the  first  section  of 
the  Act  of  1852.    If  the  latter  be  of  force,  (and  we  think  it 
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is,)  we  have  only  to  inquire  whether  the  bill  of  exceptions 
nas  served  on  the  defendant  ia  error,  and  filed  in  tlie  office 
of  the  Clerk  of  the  Superior  Court  "  witliin  the  time  pre- 
wribed  by  law.' 

The  record  shows  that  hoth  the  filing  and  service  were  so. 
The  motion  to  dismiss  is,  tl^refore,  overruled. 

2.  In  the  case  of  Tucker  and  others  vs.  Davis  &  Potter, 
15  Georgia,  573,  this  Court  held  that  "  the  form  of  the  bond 
prescribed  by  law,"  (in  cases  requiring  bail,)  "  ia,  that  the 
principal  shall  pay  the  debt,  or  surrender  himself  in  execu- 
tion, or  the  security  shall  pay  it  for  him."  And  further, 
"that  if  a  condition  is^naerted  not  warranted  by  law,  which 
isonerouB  to  the  secbrity,  or  one  is  omitted  which  is  for  bis 
ben^t,  the  instrument  is  void."  Such  is,  then,  the  law  of 
Georgia.  The  bond  now  before  us  conlains  no  condition  what- 
ever for  the  surrender  of  the  principals  in  execution.  That 
condition  iacertaiojy  beneficial  to  the  security,  and  its  omis^ 
BOO  renders  the  bond  void.  That  was  one  of  the  exceptions 
taken  in  the  Court  below,  and  in  overruling  it  the  Court 
(Red. 

Let  the  judgment  be  reversed. 
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Augustus  Lewis,  plwntiff  io  error,  v$.  The  Btatb  pr 
Geobgia,  defendant  id  error. 

Ubiah  Skinkeo,  pluntiff  in  error,  vs.  The  State  of  Geob- 
aiA,  defendant  in  error. 

Tilliam  Skutkeb,  plaintiff  in  error,  va.  The  State  <^ 
Georoia,  defendant  in  error. 

L  Hieie  there  ia  eniScient  evidence  to  ■aatkin  *  Terdict,  tni  the  Jndge 
a  4a  tried  the  cue  lefiiaes  a  new  trisl,  thia  Court  will  not  awftrd  a  re- 
■■kmg  unless  the  prineiplei  of  jaaUce  impentivelj  dinand  a  now 

^^^■anecated  agreement  between  the  proiecntor  and  defendant  to 
Mb  a  erimical  case,  i«  no  bar  to  the  prosecntion,  nor  ia  erideoce  of 
Rch  agreement  competent  npon  the  trial  of  the  defendant  fbr  the 

t  IliiBot  competent  to  proTe  friendl/ advice  p*en  by  the  defendant  to 
(Iw  iaJDred  party  after  the  diffienltj  ii  oTer,  in  order  to  reliere  inch 
'  '    "    it  from  guilt. 
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4.  An  erroneous  charge  of  the  presiding  Judge,  which  is  immaterial  to 
the  issue  on  trial,  and  which  could  not  injuriously  affect  the  defendant, 
is  no  ground  for  a  new  trial. 

6.  Three  defendants  may  be  indicted  for  an  assault  and  .battery,  and  one 
lound  guilty  of  the  offence  charged,  and  the  other  two  guilty  of  an 

\  assault  only. 

Indictment  for  a&sault  and  battery,  in  Burke  Superior 
Court.  Tried  before  the  Honorable  W.  W.  Holt,  at  Nov- 
ember Terra,  1860. 

These  cases,  involving  the  same  facts  and  questions,  were 
heard  together. 

\Villiara  Skinner,  Uriah  Skinner,  and  Alexander  Lewis, 
were  jointly  indicted  in  Burke  Superior  Court  for  an  alleged 
assault  and  battery  on  the  person  of  John  Peel,  who  was  the 
prosecutor  of  the  indictment.  • 

The  defendants  electing  to  sever  were  tried  separately. 

The  facts  of  the  case,  as  presented  by  the  record,  are  as 
follows,  to- wit : 

On  the  25th  of  November,  1859,  Peel  called  at  the  house 
of  Lewis,  and  proposed  to  sell  an  instrument  for  planting 
corn,  Alexander  Lewis,  William  Skinner,  and  two  Uriah 
Skinners  were  present.  The  crowd  ap{)ears  to  have  been 
drinking  to  some  extent,  though  not  drunk.  Lewis  had 
taken  four  or  five  drinks,  the  two  Uriah  Skinners  had  taken 
two  drinks  each,  and  William  Skinner  had  been  drinking 
also.  When  Peel  proposed  to  sell  the  "corn  planter,"  Lewis 
asked  him  how  far  it  dropped  the  corn,  to  which  Peel  replied, 
three  feet,  Lewis  sent  for  an  ear  of  corn,  which  was  shelled 
and  placed  in  the  planter,  and  it  rolled  about  the  yard.  The 
"  planter  "  dropped  the  corn  sometimes  three  feet  apart,  some- 
times five  feet,  and  sometimes  did  not  drop  it  at  all.  Lewis 
told  Peel  that  he  did  not  want  any  such  a  "planter,"  and 
that  he  had  wasted  his  corn,  and  either  had  to  pay  him 
twenty-five  cents  therefor,  take  a  whipping,  or  pick  up  the 
corn  and  give  it  to  his  (Lewis')  hogs.  Peel  replied  that  he 
should  do  no  such  thing,  and  putting  the  "planter"  in  his 
buggy,  and  getting  in  himself,  was  about  to  drive  off,  when 
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William  SkioDer  caught  him  by  the  coat  collar  iu  an  angry 
maoner,  so  much  so  as  to  break  off  the  buttons  of  his  coat, 
asking  Peel  at  the  same  time,  if  he  did  oot  intend  to  pay 
Iiewis  for  his  corn  before  he  led.  Peel  replied,  "  what  is  it 
to  yon,  you  damned  son  of  a  bitch?"  William  Skinner  then 
JRmped  into  the  bu^y  beside  Peel,  and  struck  him  with  hia 
fist,  and  abo  with  an  umbrella;  the  defeudaut,  Uriah  Skinner, 
at  the  same  time  catching  Peel's  horse  by  the  bridle.  Peel 
then  whipped  his  horse,  and  drove  rapidly  away,  some  one 
of  the  defendsats  retaiuiug  his  whip.  After  Peel  had  got  off 
some  distance  some  one  of  the  crowd  called  to  him  to  stop 
and  get  his  whip,  but  Peel  refused  to  go  bock,  telling  them 
that  they  might  keep  the  whip.  William  Skinner  mounted 
his  bnse  and  pursued  Peel,  and  the  two  Uriah  Skinners  and 
Lewis  followed  in  a  buggy.  They  overtook  Peel  in  an  old 
field  about  one  half  mile  off,  when  William  Skinner  again 
jumped  in  the  baggy  with  him,  and  asked  him  why  he  called 
him  a  damne<l  son  of  a  bitch.  Peel  answered  that  he  did 
not  BO  call  him.  Lewis  said  to  Peel  that  he  need  not  Jeny 
il,for  If  he  did,  he,  Lewis,  would  whip  him,  at  the  same  time 
iiising  his  stick,  in  striking  distance.  Peel  then  said,  that 
if  he  said  so  he  was  sorry  for  it,  and  took  it  back.  William* 
^ino^r  struck  Peel  again  with  an  umbrella,  when  the  Uriah 
Skinner  not  indicted  pulled  him  away  from  Peel,  and  turned 
Idm  over  to  Uriah  Skinner,  tlie  defendant,  to  hold,  which 
tiK  latter  did,  saying  to  William  Skinner,  that  Peel  had 
^ologized,  and  that  he  should  not  hurt  him.  Lewis  then 
■ktd  Peel  where  he  was  going?  Peel  replied  that  be  was 
fiag  to  Robinwo'e,  whereupon  Lewis  told  him  that  it  was 
limr  to  KobtDSon's  by  liis  house  as  by  any  other  way,  and 
that  Peel  should  go  back  and  get  his  whip.  Lewis 
seat  in  the  buggy  with  Peel,  and  they  all  went  back 
house  together.  About  the  time  they  reached  the 
I^wis  sai<l,  "  he  will  not  listen  to  me,  damn  him,  whip 
boys. "  After  that,  Lewis  gave  Peel  some  friendly 
WvIehv  directed  him  the  way  to  Robinson's^  and  Peel  went 

r  Zjetris  nor  the  defendant,  Uriah  Skinner,  struck 
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Peel,  or  attempted  to  strike  him,  nor  did  they  oounsel  or 
advise  Wijliam  Skinner  to  do  so. 

These  are  the  fitcts  as  testified  to  by  Peel. 

On  the  trial  of  Uriah  Skinner,  the  defendant  Lewis,  and 
the  other  Uriah  Skinner,  who  is  a  cousin  of  the  defendant, 
Uriah  Skinner,  were  sworn  as  witnesses  for  the  defendant, 
and  on  the  trial  of  Lewis  the  two  Utiah  Skinners  were  awom 

m 

as  witnesses  in  his  behalf. 

By  these  witnesses  Peel  is  contradicted  as  to  the  Act,  that 
Uriah  Skinner  caught  Peel's  horse  while  William  Skinner  was 
striking  him ;  also  as  to  the  fact  tliat  Lewis  threatened  to  whip 
Peel  if  he  denied  calling  William  Skinner  a  damned  son  of 
a  bitch ;  also  as  to  Lewis  saying,  *^  he  will  not  listen  to  me, 
damn  him,  boys,*^whip  him;''  and  also  as  to  the  number  of 
blows  inflicted  by  William  Skinner,  the  defendant's  witnesses 
testifying  that  William  Skinner  only  struck  at  him  onoe,  and 
that  was  in  the  old  field,  and  that  then  the  umbrella  flew 
open  and  only  knocked  ofi*  Peel's  hat  without,  (as  the  wit- 
nesses think,)  hitting  him  at  all. 

Whilst  Peel  was  testifying  as  to  the  friendly  advioe  given 
him  by  Lewis,  the  Court  stopped  the  witness,  and  would  not 
'permit  him  to  testify  as  to  what  the  advioe  was,  and  defend- 
ant excepted. 

After  the  testimony  had  closed,  the  Court  charged  the  jury 
amongst  other  things,  that  they  could  find  the  defendant 
guilty  of  an  assault  without  the  battery,  and  that  if  tiie  de- 
fendants were  guilty  at  all  they  were  all  principals  in  the  first 
degree;  that  in  misdemeanora  there  was  no  such  thing  as 
principals  in  the  second  degree  or  accessories,  to  which  Connad 
fior  the  defendant  excepted. 

The  jury  found  William  Skinner  guilty  of  assault  SRid 
battery,  and  the  other  defendants  guilty  of  an  assault,  where-   ' 
upon  their  counsel  moved  for  a  new  trial,  .on  the  grounds : 

1.  That  the  jury  found  contrary  to  law. 

2.  That  the  jury  found  contrary  to  the  weight  of  evidence* 

8.  That  the  verdict  was  contrary  to  law,  because  William  .. 

Skinner  had  been  found  guilty  of  an  assault  and  battery,  and  ? 

the  proof  showed  that  the  defendants  did  not  strike  Ped,  and  T 

'         1- 


I 
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that  if  they  wera  gaUty  at  all,  it  muBt  be  ibr  being  prewDt, 
uding  and  abettiog  William  Skinner  ia  the  ofienoe  com- 
mitted  by  him,  and  that  the  only  legal  verdiot  whioh  oould  be 
tcndtted  against  the  defendants,  if  guilty  at  all,  was  fw  an 
nsaolt  and  battery. 

4.  Because  the  Conrt  eired  in  ohargiug  the  jury  as  before 
stated. 

5.  Because  the  Court  erred  in  refusing  to  allow  counse]  for 
defendant  to  prove  by  Feel  that  this  oaee  bad  been  settled  by 
the  parties  at  the  previous  term  of  the  Coart,  and  that  he. 
Feel  left  the  Court  with  the  understanding  that  the  case  was 
MtUed  upon  the  defendants  paying  the  Coart  ooate. 

Die  Judge  (residing  refused  the  new  trial,  and  that  r^isal 
ie  eompIaiDed  of  as  error. 

Jones  <&  Stuboes,  for  plaintiff  in  error. 

MoxTQOicBBT,  Solicitor  General,  oonira. 

Bg  the  Omrt. — Lumpkin,  J.,  delivering  the  opinion. 

William  Skinner,  Uriah  Skinner  and  Angustoa  Lewis 
wtre  prosecuted  foran  assault  and  battery  on  John  Peel.  The 
deTendants  severed  on  their  trial.  William  Skinner  was  oon-' 
Tietfld  of  the  offeu^  chained,  to-wit :  an  assault  and  battery ; 
dw  other  two  defendants  were  found  guilty  of  an  assault 
«aly.     A  new  trial  was  moved  for  on  several  grounds,  to-wit : 

1st.  Because  the  verdiot  was  contrary  to  law  and  evidence. 

Id.  Because  the  Court  refused  to  allow  defendanta'  attor* 
'.  Mf  lo  prove  by  ths  prosecutor  that  he  had  expressed  himsdf 
,  and  agreed  Uf  settle  the  case  upon  the  defendants 

g  all  006t8. 

I  Because  the  Court  refused  to  allow  counsel  for  the 

nt  to  provo  by  the  prosecutor  the  conversation  of  all 

Hiif  defendants  with  the  prosecutor  at  the  house  of  Augu^ 

ris,  the  same  being  advice  given  by  I^ewia  to  Peel. 

Because  the  Court  erred  in  charging  the  jury,  that  in 

■s  ill  this  State,  there  are  no  principals  in  the 

id^ree,  or  acoessoriea,  and  that  if  the  defendants  are 
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guilty,  they  must  all  be  principals  in  the  first  degree;  and 
further,  that  the  jury  could  find  one  or  more  of  the  defAid- 
ants  guilty  of  an  assault  only. 

These  specifications  contain  all  the  errors  alleged  to  have 
been  committed  by  the  Court  in  overruling  the  motion  for  a 
new  trial. 

First.  Was  the  verdict  so  strongly  and  decidedly  against 
the  weight  of  evidence  as  to  compel  this  Court  to  remand 
this  cause  and  award  a  re*hearing,  notwithstanding  the 
opinion  of  the  jury  as  to  the  guilt  of  the  accused,  and  the 
refusal  by  the  Circuit  Judge  to  compel  their  finding  ?  As  to 
William  Skinner  there  can  be  no  doubt  of  the  sufficiency  of 
the  proof  to  convict  him.  True,  Uriah  Skinner  and  Augus- 
tus Lewis  are  not  so  deeply  implicated,  but  yet,  if  the  jury 
believed,  and  we  think  there  was  testimony  to  warrant  the 
assumption,  that  all  the  defendants  acted  in  concert  in  this 
matter,  they  might  have  returned  a  general  verdict  of  "guil- 
,ty'*  against  all  three,  and  certainly  if  they  credited  John 
Peel,  both  Augustus  Lewis  and  Uriah  Skinner  were  guilty 
of  an  assault. 

Second.  Without  determining  whether  this  was  a  case 
which  could  be  settled  under  the  law — was  it  settled  ?  De- 
fendants' counsel  does  not  pretend  that  it  was.  There  is  no 
proof  that  the  costs  were  paid  or  tendered.  Indeed,  be  ex- 
pressly disclaims  relying  on  the  supposed  settlement  as  a  bar 
to  the  prosecution.  He  argues,  however,  that  it  should  have 
been  allowed  to  be  introduced  to  show  that,  in  the  person  of 
the  prosecutor  himself,  the  transaction  was  a  small  afiair,  and 
that  his  subsequently  prosecuting  the  case  indicated  malice. 
Qrant  that  both  of  these  suppositions  are  true,  neither  one  of 
these  inference3,  nor  both  combined,  prove  that  the  defend- 
ants should  have  been  acquitted.  Peel  may  have  been 
actuated  by  malice  in  urging  the  prosecution  after  agreeing 
to  settle  the  case,  and  yet  the  defendants  be  guilty  of  the 
offense  charged  against  them. 

Third.  Ought  the  "  friendly  advice  "  give»by  Augustus 
Lewis  to  Peel,  the  prosecutor,  after  the  fracas  was  over,  to 
have  been  admitted  in  evidence  ?    The  nature  of  the  advice 
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tbe  record  does  not  dtaclose,  but  be  it  one  thiDg  or  another^ 
it  reflected  no  light  on  the  past  disturbance,  and  was  therefore 
properly  rejected. 

Fourth,  Was  the  charge  of  the  Court,  that  la  misdemeanors 
there  were  no  principala  in  the  second  degree,  nor  accessories, 
right?    It  is  concede«i  that  this  is  the  rule  of  the  common 
law.    Whether  the  dietinotion  between  felonies  and  misde- 
meanors is  a  wise  one  we  will  not  discuss.     Indeed,  the  di»- 
tJQCtion  between  feloiies  and   misdemeanors  at  the  present 
day  is  in  a  great  measure  arbitrary  and  very  unsatisiactory, 
the  one  being  distinguishable  from  the  other  rather  by  the 
consequences  which  follow  from  a  conviction  than  by  any 
parttcolar  element  or  ingredient  appearing  in  the  case.     We 
are  iadiaed  to  think  that  our  Code  did  not  intend  to  change 
theconmoD  law  in  this  respect.     But  grant  that  the  presiding 
Jndge  mistook  the  law  on  this  point,  ought  the  judgment  to 
be  reversed  for  that  reason?    How  were  the  defendants 
{irejudiced  by  this  immaterial  charge  ?     The  accused  were 
indicted  for  an  as.'uinlt  and  battery,  two  of  them  were  con- 
victed for  an  assault  only ;  was  it  not  competent  for  the  jury 
w\er  tiie  law,  thus  to  find  ?     Cannot  two  persons  be  indict- 
ed for  murder,  and  one  found  guilty  of  murder  and  the  other 
of  manslaughter?    Undoubtedly.     What  possible  diSerenoe 
an  there  be  between  that  case  and  the  one  attb  jvdvxt    If 
tbia  he  so,  there  is  no  difficulty  in  this  case,  either  as  it  re- 
prdj  itiB  ibrmof  the  indictment,  the  charge  of  the  Court,  or 
Ihe  vtrdict  of  the  jury. 
Let  tlie  judgment  be  aSSrmed. 
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James  Habpeb^  plaintiff  in  error^  tw.  John  B.  Whiteqpad 

et  (d.j  defendants  in  error. 

1.  A  bill  was  filed  hjfeme  coverts,  together  with  their  hasbands,  to  com- 
pel, among  other  things,  the  execution  of  their  mother's  will,  in  which 
their  respective  shares  were  directed  to  be  paid  to  tmstees,  for  their 
separate  ase :  Heid,  that  the  bill  was  not  objectionable  on  the  ground 

Jll^that  such^ustees  did  not  join  with  the/«me  coverts,  no  snch  persons 
being  then  in  existence,  nor  necessity  for  them,  until  the  property 
should  be  distributed,  etc 

8.  It  is  only  necessary  for  Skfeme  covert  to  sue  in  equity  by  proehein  ami 
to  secure  costs,  etc.  When  no  such  necessity  exists,  she  may  in 
equity  sue  alone. 

8.  When  the  fewu  coverts  are  complainants  in  the  bill  propria  persona, 
that,  of  itself,  is  sufficient  eyidence  that  they  assented  to  the  filiag  of 
the  bill. 

4.  When  miurried  women  file  a  bill  in  respect  to  their  separate  property, 
in  which  there  is  no  antagonism  between  them  and  the  rights  so  claimed 
of  their  husbands,  they  (the  husbands)  ought  to  be  joined  with  them 
as  complainants,  and  not  as  defendants  to  the  bill. 

6.  When  a  bill  for  injunction  is  verified  by  the  affidavit  of  one  of  the 
eomplainants,  that  '*  the  facts  set  forth  in  the  bill,  as  £sr  as  they  relate 
to  his  act  and  deed,  are  true,  and  so  far  as  they  relate  to  the  act  and 
deed  of  others,  he  believes  to  be  true :"  HM,  that  such^oqf  is  snffi- 
cient.  ^ 

6.  Certain  property  of  the  testatrix  was  levied  on  under  execution 
against  third  persons,  to  which  the  executors  filed  a  elaim.  Pending 
the  claim,  the  legatees  under  the  will,  and  one  of  the  executorsi  against 
the  protest  of  the  other  executor,  entered  into  a  compromise  with  such 
plaintiflPs  in  execution,  agreeing  to  pay  them  so  much  out  of  the  estate 
of  testatrix,  in  compromise  of  their  claims  against  the  property  of  the 
estate :  Held,  that  a  submission  to  a  Court  of  Eiquity  of  the  propriety 
of  such  compromise,  and  to  enforce  such  settlement,  and  protect  the 
parties  thereto  from  personal  liability,  made  a  proper  case  for  equita- 
ble relief,  etc. 

7.  That  the  answer  denies  all  the  equity  of  the  bill,  is  no  ground  for  dis- 
missing the  bill  itself. 

8.  Although  the  complainant's  remedy  at  law  may  be  adequateas  to  some 
of  the  equities  of  the  bill,  still,  if  there  is  an  equity  in  the  bill  for  which 
there  is  no  adequate  remedy  at  law,  the  bill  will  be  retained  for  all  pur- 
poses. 

In  equity.     From  Bichmond  Superior  Court,     Tried  be- 
fore Judge  Holt.     At  June  Term^  1861. 
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The  record,  in  tbia  C8se>  is  voluminoas,  and  from  it  the 
following  statement  is  extracted,  'which  is  deemed  sufficient 
for  a  clear  nnderstanding  of  the  questions  made,  and  the  de- 
cision of  the  Court  thereon 

Mrs.  Mary  Ann  Harper,  a  feme  ooeert,  owned  and  pos- 
MBsed  a  considerable  estate  in  her  own  right,  and  to  her  sole 
and  separate  use,  with  power  to  dispose  of  the  same  by  will. 
On  the  29th  day  of  June,  1854,  Mrs.  Harper  made  and  pub- 
lished her  will,  disposing  of  her  said  separate  estate,  by  giv- 
ing the  same  to  her  husband,  William  Harper,  his  brother, 
Junes  Harper,  her  brother,  John  Cashin,  her  son,  William 
Harper,  Jr.,  John  B.  Whitehead  and  James  T.  Whitehead, 
to  be  held  by  them  in  trust  for  the  support  and  maintenance  of 
the  children  of  the  testatrix  not  provided  for,  and  to  have  a 
home  for  them  under  the  supervision  of  her  husband  alon& 
The  will  empowers  the  trustees,  (who  are  also  appointed 
executors  of  the  will,)  with  the  consent  and  approbation  of 
tlie  hosbaad  of  testatrix,  to  divide  the  property  amongst  her 
diildren,  as  nearly  equal  as  possible,  during  the  life  of  her 
hnsband,  or  to  make  advancements  to  the  children,  as  may 
be  deemed  most  advisable. 

The  mU  also  directs  that  the  portions  &Iling  to  the  dangh- 
tera  then  married,  and  those  that  might  thereafter  marry, 
ihonld  be  made  over  to  trustees  for  each  of  them,  and  their 
efaildren,  oot  to  be  liable  for  the  debts  of  the  trustees  or  the 
lands  of  the  daughters^  and  that  such  of  her  daughters 
bthould  have  no  children,  might  devise  their  portion  in  any 
iner  they  might  see  proper. 

Kra.  Harper  died,  leaving  the  will  in  force,  and  the  same 

I  duly  proved  and  recorded,  and  James  Harper,  John 

g  and  William  Harper,  Jr.,  were  qualified  as  executors 

John  Oasbin  died,  after  making,  jointly  with  the  other 
me  return. 

Jampt  3arper  and  William  Harper,  Jr.,  made  one  other 
rcium  jointly,  and  James  Harper  made  another  retam  by 
tiiwarif  alone. 
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The  personal  estate  of  the  testatrix  was  disposed  of  ac- 
cording t6  the  terms  of  the  will;  and  the  real  estate  remains 
undistribued. 

The  debts  of  the  testatrix  have  been  paid,  or  so  nearly  so 
as  to  be  easily  provided  ^r. 

William  Harper,  the  husband  of  testatrix,  died,  without 
dividing  or  distributing  the  estate,  as  he  was  authorized  to 
do  under  the  will,  and  the  entire  estate' was  left  in  the  hands 
and  under  the  control  of  James  Harper  alone,  who  was  tak- 
ing 110  steps  and  making  no  effort  whatever  to  execute  said 
will,  or  to  distribute  the  property  amongst  those  entitled  there- 
to, according  to  the  terms  of  the  will. 

Under  these  circumstances,  the  property  of  the  estate  was 
levied  on  by  virtue  of  certain  writs  of  fieri  faciaSj  in  favor 
of  the  Bank  of  the  State  of  Georgia,  and  of  the  Bank  of 
Savannah,  and  of  the  Bank  of  Augusta,  and  of  the  Union 
Bank,  against  James  Harper  and  William  Harper,  a  firm  of 
which  the  said  James  Harper,  executor,  and  William  Harper, 
deceased,  the  husband  of  testatrix,  were  the  members. 

Against  these  levies  the  trustees  and  executors  aforesaid  in- 
terposed claims,  which  were  pending  in  Richmond  Superior 
Court,  and  as  the  litigation  was  likely  to  be  a  protracted  one, 
and  the  result  as  to  one  piece  of  the  property  doubtful,  and  the 
minor  legatees  being  greatly  in  need  of  their  portions,  in  order 
that  they  might  be  properly  maintained  and  educated,  all  of 
the  legatees  and  one  of  the  executors,  to-wit :  William  Har- 
per, Jr.,  under  the  advice  of  their  counsel,  Hon.  Ebenezep 
I  Starnes  and  the  Hon.  Charles  J.  Jenkins  agreed,  with  the 
plaintiffs  in  fi.  fa.  in  said  claim  cases,  to  pay  to  the  attorneys 
of  said  plaintiffs  in  fi.  fa.  out  of  the  first  money  realized  out 
of  said  estate,  the  sum  of  $6,000  00,  with  interest  on  the 
same  from  the  time  the  cases  should  be  settled  in  Court,  in 
consideration  of  which  verdicts  in  favor  of  the  claimants  in 
said  cases. 

This  agreement  was  made  on  the  2l3t  of  July,  1860,  and 
signed  by  John  B.  Whitehead  in  his  own  right,  and  as  guar- 
dian of  Charles  A.  Harper,  Adeline  C.  Harper ;  John  P.  C. 
Whitehead^  in  his  own  right,  and  as  guardian  of  James  E. 
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Harper,  William  HarjMr;  John  M.  Deat,  in  liis  own  right, 
and  as  guardian  of  H.  C.  Harper,  James  T.  Wbitebead, 
Ellen  Harper  and  John  C.  Harper. 

James  Harper,  the  other  executor,  dissented  from  this  set- 
tlement and  refused  to  carry  it  out.  and  thus  the  estate  remained 
hang  up  by  the  litigation,  and  the  parties  entitled  thereto 
deprived  of  its  use  and  enjoyment. 

Under  these  circumstances,  a  bill  in  ei^uity  was  filed  by 
John  B.  Whitehead,  John  P.  C.  Whitehead,  John  M.  Dent, 
and  James  T.  Whitehead,  in  right  of  tbcir  wives,  Catherine 
M.  Wbilebead,  Margaret  Whitehead,  Mariah  Dent,  and 
Mary  Ann  Whitehead,  and  diaries  B.  Whitehead,  a  minor 
by  his  guardian,  John  B.  Whitehead ;  James  E.  Harper,  a 
minor  by  bis  guardian,  John  P.  C.  Whitehead;  Henry  C. 
Harper,  a  minor  by  his  guardian,  John  M.  Dent;  John  C. 
Harper,  Catherine  M,  Whitehead,  Margaret  Whitehead, 
^riah  Dent,  Mary  Ann  Whitehead,  Adeline  C.  Harper, 
ami  Ellen  Harper,  being  the  children  of  the  testatrix,  Mrs. 
Hitiy  Ann  Harper,  against  the  said  James  Harper,  and  Wil- 
liim  Harper,  Jr.,  the  executors  of  said  will,  in  which  bill 
the  facts  before  detailed  were  alleged  and  set  forth. 

The  bill  further  charges,  that  James  Harper,  assuming  the 
Hitire  control  and  management  uf  said  estate,  was  insolvent, 
aod  was  wasting  the  property  of  the  estate  to  the  injury  of 
ibe  I^atera  entitled  thereto. 

The  prayer  of  the  bill  was,  that  the  property  should  be 
ikm  from  the  hands  of  the  executors  under  the  direction, 
■tp«r\-ision  and  control  of  the  Court;  that  some  fit  and  proper 
f«Bon  be  appointed  by  the  Court  to  receive  the  rents,  issues 
■tpr(ifit.s  until  the  same  can  be  sold  and  disposed  of,  under 
ticrder  and  direction  of  the  Court,;  that  such  person  be 
Itcil  to  advertise  the  property  and  expose  it  for  sale  in 
■ert  at  an  early  day,  receive  the  proceeds  of  such 
ffc,  pay  the  debts  of  testatrix  which  may  remain  unpaid, 
Wof  \\u;  same ;  to  pay  out  of  said  proceeds  the  amount  of 
XI,  which  complainants  had  agreed  to  pay  as  a  com- 
uf  !^aid  suits,  and  that  a  decree  be  had  for  bis  proteo- 
that  of  complainant,  on  account  of  such  payment. 
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and  that  be  (the  Beoeiver,)  should  distribute  the  balanoe, 
after  the  payment  of  expenses,  under  the  dirtetion  and  decree 
of  the  Court^  conveying  and  settling  the  same  as  by  the  pro- 
vision of  said  will  directed ;  that  the  executors  should  be 
directed  to  deposit  in  the  hands  of  the  Receiver;  the  title 
deeds  and  writings  relating  to  the  property,  and  the  evidences 
of  indebtedness  to  the  testatrix,  and  that  said  executors  be 
enjoined  from  collecting  rents,  eta«  and  from  the  control  of 
the  same,  and  to  account  with  complainant  for  their  admin- 
istration, etc.,  and  to  which  was  also  added  a  prayer  tat 
general  relief. 

The  bill  was  verified  by  the  affidavit  of  John  B.  White- 
head, in  which  he  *'  deposeth  and  saith  that  the  firsts  set  fcNth 
in  the  bill,  so  &r  as  they  relate  to  his  act  and  deed,  are  true, 
and  so  far  as  they  relate  to  the  act  and  deed  of  others  he 
believes  them  to.  be  true." 

The  bond  required  by  law  was  also  given  by  the  said  John 
B.  Whitehead,  in  order  to  obtain  the  relief  prayed  for  in  the 
bUl. 

On  the  7th  of  August,  1860,  upon  proper  notice  to  the 
parties,  an  interlocutory  order  was  passed  appointing  a  Re- 
ceiver, and  directing  James  Harper  to  surrender  the  estate  to 
such  Receiver. 

Other  interlocutory  orders  were  taken  in  the  case  which  it 
is  deemed  unnecessary  to  state. 

Before  the  case  was  submitted  to  the  jury,  complainants, 
by  leave  of  the  Court,  amended  the  bill  so  as  to  include  the 
minors  therein  mentioned  as  parties  complainants. 

Afler  this  amendment,  and  still  before  the  case  was  sab* 
mitted  to  the  jury,  counsel  for  the  defendants  in  the  bill 
moved  to  dismiss  the  same,  together  with  the  interlocutory    . 
orders  founded  thereon,  upon  the  following  grounds,  to- wit : 

1st.  Because  the  trustees  of  the  married  daughters  of  Mrs. 
Harper  were  not  made  parties  complainant  to  the  bill. 

2d.  Because  such  married  daughters  should  have  I^en  par- 
ties complainant  by  proohdn  ami. 

3d.  Because  it  nowhere  appeared  that  the  femes  covert 
legatees  assented  to  the  filing  of  the  bill. 


i 
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4th.  Because  the  basbands  of  the  femes  covert  should  have 
been  parties  defendants  to  the  bill  instead  of  complainants. 

6th.  Because  the  affidavit  to  the  bill  was  made  hy  a  pafty 
who  should  have  been  a  defendant,  and  that  the  said  affi- 
davit is  insufficient,  not  embracing  important  &cts  stated  in 
the  bill,  and  necessary  for  the  Court  to  know,  before  the  in- 
terlocutory orders  could^  have  been  l^ally  granted. 

6th.  Because  the  bill  seeks  to  enforce  the  performance  of  a 
contract  made  by  parties  having  no  right  to  bind  the  estate 
of  Mis.  Harper,  the  testatrix. 

7th.  Because  the  answer  fully  denies  the  equity  of  the  bilL 

8th.  Because  the  remedy  against  the  insolvency  of  the 
ezecolor  is  complete  at  law. 

9th.  Because  the  executor  cannot  distribute  said  estate 
mitil  trustees  for  the  femes  covert  are  appointed,  in  accordance 
witLthe  provisions  of  the  will,  to  whom  he  may  deliver  their 


10th.  Because  the  pleadings  do  not  show  that  the  com- 
^unants  are  in  &et  legatees  under  the  will. 

The  preuding  Judge  overruled  the  motion  to  dismiss  the 
bin,  and  counsel  for  defendants  excepted. 

The  case  was  then  tried,  and  a  decree  rendered,  removing 
*  the  executors,  and  directing  the  estate  to  be  delivered  up  to 
'  fte  Receiver,  and  by  him  disposed  of  according  to  the  terms 
ad  joovisions  of  the  will. 

James  Harper  alone  prosecutes  the  writ  of  error  in  this 
flw  to  reverse  the  judgment  of  the  Court  below,  on  the 
immd  that  the  Court  enred  in  refusing  to  dismiss  the  bill  on 
taken  in  the  motion  to  dismiss  aforesaid. 


V.W.  MoBTGOMEBT,  for  plaintiff  in  error. 
KNBy  for  defendants  in  error. 
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By  the  Court. — ^Lyon,  J.,  delivering  the  opinion. 

Xhe  motion  to  dismiss  the  bill  was  properly  overruled : 
^  1.  Trustees  of  the  married  daughters  of  testatrix  could 
not  have  been  made  parties  complainants^  because  no  such 
persons  were  in  existence^  nor  was  it  necessary  that  there 
should  be  such  persons  at  that  time.  J?he  main  objects  of  the 
bill  were  to  compel  an  execution  of  the  will,  or  rather  an 
administration  of  the  estate  of  testatrix  under  the  will,  to 
take  the  direction  of  the  Court  in  respect  to  a  compromise 
that  had  been  proposed  and  agreed  to  by  complainants  for 
the  security  and  protection  of  all  the  parties,  and  then  to 
have  a  distribution  of  the  balance  of  the  estate  among  the 
l^atees  according  to  the  provisiops  of  the  will ;  until  this 
point  was  reached  there  was  no  necessity  for  trastees,  then  it 
would  be,  so  that  they  might  receive  and  hold,  according^  to 
the  will,  the  shares  of  the  single,  as  well  as  married  dauj 
and  to  this  the  Court  would  unquestionably  look  at  the 
time. 

2.  Nor  was  it  necessary  that  the  married  daughters  of  tes- 
tatrix should  have  been  parties  complainants  by  jprocA^tn  ami. 
In  equity  v^feme  covert  being  entitled  to  property  separate  and 
distinct  from  her  husband,  may  sue  in  her  own  name,  and  in 
that  case,  a  person,  or  prochein  avnij  is  required  to  be  joined 
with  her,  only  that  he  may  be  responsible  for  the  costs  of  the 
proceedings  in  case  it  should  appear  that  the  suit  is  improp- 
erly instituted  or  conducted.     Dan.   Ch.  Pr.,  86.     In  this 
case  there  is  no  pretence  that  the  joining  of  a  prochein  and  is 
necessary  for  that  purpose  or  any  other.     Indeed,  the  defend- 
ants were  amply  protected  as  to  costs,  etc. 

3.  That  the  bill  is  filed  by  the  femes  covert  in  their  own 
names,  as  complainants,  is  suf&cient  evidence  that  they  assent- 
ed to  its  being  filed. 

4.  We  do  not  think  that  the  husbands  of  the  married 
ladies,  complainants,  need  to  have  been  parties  defendants. 
No  decree  was  asked  against  them,  and  all  their  interest  was 
with  that  of  their  wives,  and  hence  they  were  properly  made 
parties  complainants. 


4 

1 
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5.  The  affidavit,  attached  to  the  bill  for  the  purpose  of 
obtainiDg  from  the  ChaDoelior  the  writ  of  injiioctioa,  that 
"  the  facU  set  forth  in  the  bill,  as  far  as  they  relate  to  his,act 
ud  deed,  are  true,  and  so  far  as  they  relate  to  the  act  and' 
deed  of  others,  he  believes  them  to  be  true,"  was  sufficient 
for  the  purposea  for  which  it  was  made. 

6.  The  sixth  ground  of  the  motion  to  dismiss  the  bill, 
that  it  "  seeks  to  enforce  the  performance  of  a  contrail  nude 
by  parties  having  no  right  to  bind  the  estate  of  Mrs.  Har- 
pv,  the  testatrix,"  is  not  well  taken.  It  is  true  that  the 
parties  compliunaDtB  who  bad  agreed  to  the  oompromiae  or 
settlement  of  the  claims  of  the  plaintiff  io  executions  against 
the  property  of  testatrix  by  the  payment  of  $6,000  00  out 
the  trust  estate,  bad  no  right  to  bind  this  estate  at  law,  nor 
do  they  bo  claim,  but  they  present  the  facts  to  the  Court,  and 
■not  that  an  execution  of  this  agreement  will  be  beneficial 
to  that  estate  in  which  they  are  so  directly  and  immediately 
intoested,  and  ask  the  Court  to  decree  its  performance  as  a 
JBSl  and  equitable  arrangement,  and  for  this  purpose  we  think 
the  bill  was  well  brought, 

7.  That  the  answer  denies  the  equity  of  the  bill  is  oo 
ground  for  dismissing  the  bill  itself. 

8.  The  tnsolveocy  of  the  executor,  Jamea  Harper,  is  thjB 
least  of  the  equities  of  the  bill,  and  that  a  remedy  exists  at 
liw  for  the  protection  of  the  complainants  in  that  respect,  is 
M  reasfin  for  dismissing  a  bill  that  otherwise  contains  suffi- 
dcDl  equities  to  give  the  Court  jurisdiction  independently 
l^that  grDond. 

The  ninth  ground  of  the  motion  is  sufficiently  noticed  in 

reply  to  the  first,  and  we  cannot  agree  with  counsel  as  to 

;teath,  because  we  think  the  bill  does  show  that  the  oom- 

luts  are  the  legatees  under  the  will  of  the  testatrix, 

the  judgment  be  affirmed. 


Ur.  Justice  Jekeins  did  not  preside  in  this  case. 
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Jabez  B.  Baxley,  plaintiff  in  error,  vs.  Wm.  Bennett, 

defendant  in  error. 

r.  In  computing  tbe  five  days  allowed  sheriffis  and  their  depnties  for 
•erring  writs,  etc.,  by  the  Act  of  27th  February,  1866,  (pamphlet  186,) 
the  return  day,  or  latest  day  fixed  for  filing  petitions  at  law,  or  bills  in 
eqni^,  must  be  excluded. 

2..  If  the  last  of  the  five  days  thus  computed  be  Sunday  it  also  must  be 
excluded,  and  service  on  the  Monday  thereafter  will  be  good. 

Motion  to  dismiss  an  action,  in  Burke  Superior  Coort. 
Decided  by  Judge  Holt,  at  November  Term,  1861. 

Jabez  B.  Baxley  instituted  an  action  in  Burke  Superior 
Court  against  William  Bennett,  to  recover  the  amount  of  an 
account.    The  writ  was  filed  in  the  Clerk's  office  on  the  11th 
day  of  October,  1861,  and  process  issued  on  the  same  day.* 
A  copy  \)f  the  petition  and  process  was  served  on  the  def^d- 
ant  by  the  deputy  sheriff  of  Burke  county,  on  the  28th  day 
of  October,  1861.    The  term  of  the  Court  to  which  the  pro- 
cess was  returnable,  opened  on  the  11th  day  of  November, 
1861.     When  the  case  was  sounded  in  its  order  on  the  docket,' 
at  the  appearance  term,  the  defendant  in  propria  persona 
moved  the  Court  to  dismiss  said  case,  on  the  ground  that 
there  was  no  legal  service  of  process  in  the  case,  as  Saturday, 
the  26th  day  of  October,  1861,  was  the  last  day  on  which 
process  returnable  to  the  said  November  term,  1861,  of  said 
Court  could  be  l^ally  and  properly  served. 

After  argument  had  on  said  motion,  the  presiding  Judge 
sustained  the  same  and  dismissed  the  action,  and  that  decision 
is  the  error  complained  of  before  this  Court. 

Jones  and  Sturges,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 
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1.  The  Act  of  1856  (pamphlet,  136,)  provides  that  eheriffe 
and  their  deputies  "  shall  be  allowed,  for  the  purpose  <tt 
awing  all  writa  or  deelarations,  at  common  law,  of  billa  in 
equity,  jive  days  after  the  time  now  fixed  by  law  for  filing  the 
same  in  the  Clerk's  office."  The  time  therein  mentioned,  as 
"fixed  hy  law"  for  filing,  etc.,  must  be  taken  to  be  the  latest 
day  B«  fixed,  or  designated.  By  the  judiciary  Act  of  1799, 
■etiuns  at  law  are  required  to  be  filed  in  the  Clerk's  office 
twenty  days  before  the  term  of  the  Court  to  which  tliey  are 
made  returnable.  The  term  to  which  this  action  was  re- 
taraed,  commenced  on  the  11th  of  November,  1S61,  conse- 
quoitlyt  the  22d  of  October  was  the  return  day,  or  the  lateet 
day  "fixed  by  law  f<A  filing  suits  at  common  law,"  return- 

■liiiie  to  that  term.  If  this  day  he  counted  in  the  computa- 
(ioa  of  the  five  days  allowed  for  service,  the  S6th  of  October 
Tu  the  last  If  it  be  excluded,  the  27th  October  comes  in 
to  complete  the  five.  Which,  then,  is  the  proper  mode  of 
computation  ?  The  whole  of  the  22d  was  within  the  time 
limited  for  filing,  etc.,  consequently,  if  this  day  be  counted  as 
me  of  the  five  allowed  for  service,  it  results  that  only  four 
days  after  the  time  fixed  for  filing  remain  for  servioe.  The 
■dverb  of  time,  "afier"  in  this  oonnection  applies  to  all  of 
the  five  days  for  service,  the  first  as  well  as  the  last,  and,  ex 
miermini,  separates  each  and  all  of  them  from  "the  timefixeeP* 
ht  filing.  We  exclude,  therefore,  the  22d,  and  thus  com- 
|Bliag  weaK«Ttain  that  the  five  days  following  expired  with 
lha27th. 

2.  But  that  was  Sunday,  and  in  the  case  of  Turner  vs. 
1  "aempson  et  al,  23d  Ga.  Rep.,  49,  this  Court  held,  that  when 
1^  ib^riiT  has  five  days  to  serve  writs,  and  the  hist  be  Sun- 
J     Af,  it  is  not  to  be  counted.     In  this  case,  therefore,  we  hold 

(tat  Monday,  the  28th  of  October,  was  the  last  day  allowed 
IbrthG  service  of  suits  at  law  to  that  term.  This  construe- 
thn  allow.'^  the  sberifT,  for  serving,  but  five  days,  each  of 
was  diea  jtirtdtcu*,  after  the  expiration  of  the  time  for 
It  will  be  observed  that  the  Act  of  1856  doea  not  (as 


148         SUPREME  COURT  OF  GEORGIA. 

Butler  t».  JamM  and  Butler. 

do  the  Judiciary  Act  of  1799  and  thA^mendatory  Act  of 
1829;)  require  that  service  shall  be  peri^ted  so  many  days 
before  the  term  of  the  Court,  but  within  so  many  days  after  the 
time  fixed  for  filing^  etc. 

Let  t||e  judgment  be  reversed. 


Oabriella.  M.  Butler,  plaintiff  in  error,  i;«.  Thomas  0. 
James  and  Pierce  Butler,  defendants  in  error. 

1.  A  decree  for  the  performance  of  a  duty  merely,  ia  not  embraced  within 
the  Dormant  Judgment  Acts  of  1822  and  1828. 

Motion  to  enforce  a  decree  in  Chan^fcry.     From  Mcintosh 
Superior  Court.    Decided  by  Judge  Fleming.'    At  Cham-  * 
bers,  in  December,  1860. 

The  record,  in  this  case,  exhibits  the  following  &ots  and 
questions,  to  wit : 

John  Butler  died,  leaving  in  full  force  a  will,  in  whiohi 
amongst  other  things,  it  is  provided  and  directed  that  his 
estate,  real  and  personal,  shall  vest  in  Pierce  Butler  and 
Thomas  C.  James,  as  trustees,  the  entire  income  of  which  the 
trustees  were  to  pay  to  the  wife  of  testator,  so  long  as  she 
and  his  daughter,  Elizabeth  Butler,  should  remain  unmar* 
ried,  after  his  death,  for  the  comfortable  maintenanoe  of  his 
said  wife  and  daughter,  and  on  the  marriage  of  the  daughter; 
during  the  lifetime  of  the  wife,  then  the  trustees  were  to  paj 
one-half  of  said  income  to  the  wife,  whilst  she  remained  un- 
married, and  the  other  half  to  the  said  daughter. 

The  trustees  were  also  appointed  executors  of  the  will,  but, 
not  being  citizens  of  Georgia,  Mrs.  Grabriella  M.  Butler,  the 
testator's  wife,  had  the  will  proven,  took  out  letters  of  ad- 
ministration, with  the  will  annexed,  and  fully  executed  the 
will,  so  far  as  she  cpuld  do  so. 

The  trustees  filed  an  amicable  bill  against  her,  for  an  ac- 
oounting  relative  to  said  estate,  praying  that  she  might  be 
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decreed  to  deliver  Uf  them  all  of  said  estate,  aod  that  tfa« 
troateea  be  empowered  to  sell  the  estate  in  Greprgia,  and  canjr 
oat  the  tmats  of  the  will.  Mrs.  Butler  filed  her  answer, 
admitting  the  atl^atioos  made  in  the  bill. 

At  the  April  Term,  1850,  of  Mcintosh  SuperiortConrt,  a 
decree  was  rendered  between  the  parties  in  the  case,  in  which  it 
was  adjudged  that  Gabrietk  M.  Butler  had  fuWy  administered 
the  estate  of  the  said  John  Butler,  and  accounted  for  the 
mmej  that  Iter  accounts  be  confirmed  and  allowed  ;  that  she 
deliver  over  the  whole  of  said  estate  in  her  bands,  as  admin- 
istntrix,  to  the  coitaplainante,  Fierce  Butler  and  Thomas  C. 
James,  trustees  under  the  will  of  said  John  Butler,  deceased, 
ind  that  Raid  trustees  be  authorized,  in  accordance  with  the 
prorisioas  of  said  will,  to  receive  and  hold  the  same  for  the 
pnrpoMB  and  trusts  oAuid  will ;  that  Ghibriella  M.  Butler 
bt  Uiereafter  discharged,  with  her  securities,  from  all  future 
lislttlity  or  aooouDtability  for  her  actings  Aid  doings  with 
aid  estate,  as  admiuistratrix  ^hereof;  that  said  trustees  be  ' 
empowered  to  carry  out  the  provisions  of  said  will,  which 
tmpowers  them  to  sell  and  dispose  of  the  estate  lying  and 
being  in  the  State  of  Georgia,  by  selling  the  sameat  the  time 
ud  id  the  manner  specified  in  the  will ;  and  that  the  coets 
lad  expenses  of  this  proceeding  be  paid  out  of  said  estate." 

Here  the  matter  rested,  until  the  November  Term,  1869, 
tf  Mcintosh  Superior  Court,  when,  after  due  notice  to  the 
jarties,  a  rule  was  granted,  calling  on  the  said  Qabriella  M. 
Botler  to  ^ow  cause  why  the  provisions  of  the  decree  sbonld 
■t  be  oarried  into  eSeot,  she  having,  up  to  that  time,  failed 
ttddiver  said  estate  aocordiog  to  the  terms  of  the  decree. 

Ooaosel  for  Gabriella  M.  Butler,  in  answer  to  the  rule, 

Med  for  cause  why  the  decree  should  not  be  enforced, 
( there  was  no  such  decree,  the  same  having  been  ob< 
||t|Dore  than  seven  years  before,  and  no  execution  ever 
m  been  i^ued  thereon,  or  return  made,  according  to  the 
|rGeoi^ia,of  1823,  in  regard  to  dormant  judgments,  and 
Ati  said  decree  was,  by  that  Act,  null  and  void." 
Bjr  agreement  of  counsel,  the  question  was  argued  before 
l^ddnFlemming,  in  the  county  of  Chatham,  and,  after  arga- 
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ment  had,  the  presiding  Judge  decided  "  that  the  decree  or 
jadgment  was  not  dormant,  but,  on  the  contrary,  was  a  good, 
valid  and  subsisting  decree  or  judgment,  and  ought  to  be 
satisfied,  and  ordered  that  the  said  Gabriella  M«  Butler  should 
deliver  t^e  property  according  to  the  terms  of  the  decree,  on 
or  before  the  November  Term  of  Mcintosh  Superior  Court 
next  thereafter."  ' 

This  decision  is  the  alleged  error. 

Wm.  Law,  for  plaintiff  in  error. 
Thomas  E.  Lloyd,  contra. 

By  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

Is  the  decree  rendered  in  this  ca8e,*^at  the  April  Term, 
1850,  of  Mcintosh  Superior  Court,  dormant? 

It  is  admitte<t  that,  except  for  the  provisions  of  the  Acts 
of  1822  and  1823,  there  was  n^  limitation  to' the  operation 
of  judgments  and  decrees  in  Georgia.  They  are  good  for- 
ever, without  renewal.  Does  this  decree,  which  is  not  for 
the  payment  of  a  sum  of  money,  but  for  the  performance  of 
a  duty,  namely,  the  delivery  over  of  property,  fall  within 
either  the  letter  or  spirit  of  the  Acts  of  1822  and  1823? 

What  was  the  mischief  that  those  statutes  were  intended 
to  prevent  ?  It  is  specified  in  the  preamble  to  the  Act  of 
1822,  to  which  the  Act  of  1823  was  supplemental  and 
amendatory.  The  preamble  recites,  that  dormant  judgments 
are  collusively  kept  open,  and  thereby  made  the  instruments  of 
fraud  on  innocent  purchasers,  and  often  operate  oppressively 
on  vigilant  and  bona  fide  creditors.  Hence  the  enactment  that 
all  judgments  signed  and  verdicts  rendered  at  the  same  term 
of  the  Court,  be  considered,  held  and  taken  to  be  of  equal 
date ;  and  that  if  no  execution  be  sued  out,  on  which  execu- 
tion, if  sued  out,  no  return  shall  be  made  by  ^e  proper  offi- 
cer for  executing  and  returning  the  same  within  seven  years 
from  the  date  of  said  judgment,  shall  be  void  and  of  no 
effect.  The  law  further  provides,  that  plaintiffs  may  renew 
said  judgments  after  the  expiration  of  seven  years,  but  the 
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Sen  of  the  renewed  jndgraent  shall  only  operate  on  the  prop- 
eitr  of  tbe  defendant  from  the  time  of  saoh  renewal. 

It  is  obvious,  from  &  peruaal  of  the  oots,  that  they  con- 
templated onljr  jadgments  at  common  law.'  For  apart  fh>m 
the  rale  that  where  cases  gensrally  are  mentioned  in  a  statute, 
tbe  word  will  be  held  to  embrace  only  oases  of  common  taw, 
though  wide  enoufrh  to  inclnde  equity  oeusee,  the  referenee 
throughout  is  to  suits  at  common  law,  and  the  technical 
vords,  verdicts  and  jndgmentfl  are  used  throughout  the  Act ; 
and,  in  addition  to  this,  it  refers  to  judgments  and  verdicts 
that  are  to  be  enforced  by  execution,  and  not  by  attachment, 
andsoch  other  prooeedings  as  are  usual  in  equity.  '  Again, 
the  Act  says  that  the  Hen  of  the  renewed  judgment  is  only 
to  take  effect  from  the  time  of  its  renewal.  The  law,  then,  ' 
aj^ies  to  judgments  which  Szed  a  lien  on  the  defendant's 
property. 

Hence  this  Court  held  that  a  decree  in  eqility  for  a  spe- 
cific sam  of  money,  was  within  the  mischief  of  the  Act.  8 
Georgia  Keports,  32.  And  this  decision  was  in  accordance 
with  the  .apirit  of  the  I3th  Rule  of  Equity  Practice,  adopted 
abont  the  time  the  Act  of  1823  was  passed — 2  Kelly,  page 
483 — which  provides  that  when  a  case  in  equity  shall  be 
tried  by  a  jury,  who  shall  render  a  verdict  for  a  specific  sum, 
idecree  shall  be  entered  for  such  sum,  and  such  execution 
iall  he  issued  thereon,  as  if  the  cause  had  been  tried  at  corn- 
Ion  law,  and  when  the 'finding  of  a  jury  is  special,  and 
nquires  the  payment  of  money,  and  some  duty  to  be  per- 
ftrmed,  the  snm  so  found  may  be  recovered  at  common  law, 
Kd  SQoli  doty  shall  be  enforced  by  the  Court,  by  attachment 
'  conl'-'tiipt,  or  otherwise,  according  to  the  course  of  pro- 
equity, 
thiok  it,  therefore,  morally  certain  that  this  case  does 
ithin  either  the  letter  or  spirit  of  the  Act  against 
Igments,  and  the  reasoning  of  this  Court  in  Butt 
7  Geoi^ia  Reports,  page  495,  and  in  18  Geoi^a 
pages  746,  749,  fully  sustains  the  foregoing  posi-, 
iStttOj  and  the  argument  with  reference  to  the  foreclosure  of 
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mortgages  applies  equally  to  a  decree  in  equity,  which  pre- 
scribes the  performance  of  a  duty,  but  creates  no  lien. 

Nor  do  we  see  any  error  in  the  order  of  the  Judge  direct- 
ing the  decree  to  be  carried  out  The  record  shows  (and  by 
that  we  must  be  governed)  that,  in  answer  to  the  rule  taken 
in  July,  1857,  but  not  heard  till  February,  1860,  calling 
upon  the  plaintiff  in  error  to  show  cause  why  the  decree 
should  not  be  executed,  she  showed  no  other  cause,  but  that 
the  decree  was  dormant,  and  this  by  way  of  oral  demurrer 
to  the  rule.  If  the  decision  of  the  Judge  went  beyond  the 
issue  made,  and  she  is  satisfied  of  the  fact,  the  order  can  be 
limited  or  set  aside,  upon  motion,  as  having  been  -  improvi- 
dently  granted.  No  application  has  been  made  for  this  pur- 
pose. In  the  present  state  of  the  case,  we  cannot  do  other- 
wise than  afi&rm  generally  the  judgment  of  the  Court  below. 

Let  the  judgment  be  affirmed. 
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biUBBTH  F.  Atkinson,  hy  her  next  friend,  Henbt  B. 
!rHOMAs,  pItuDtiff  In  error,  vs.  Otho  F.  Beai^  and  Ibaac 
E.  Bo  WEB,  defendanta  in  error. 

\Ji  putchasii  the  land  of  B  at  sheriff's  sale,  under  ezecatioD  in  fiiTot 
E,  the  wife  of  B,  (defendant  in  ezecation,)  filed  her  bill  ■■> 
leerj  for  relief,  and  enjoiniDg  A  frcm  proseoaUng  bis  writ  of  poB* 
.llegiag  a  parol  agreement,  at  the  time  of  the  maniags  be- 
her  husband  and  heraelf,  whereby  the  land  in  qaeslion,  labie- 
Ij  parchaaed  from  a  third  peraoa,  became  her  separate  estate, 
title  having  been  made  to  her  directly,  as  though  she  were  sole,) 
ilso,  atteging  notice  to  the  purchaser  before  the  sale,  of  her  eqoi^. 
that,  to  defeat  the  title  of  A,  E  must  afieot  C  with  notio*  of  audi 
u  would  invalidate  his  lien  opon  the  land.    If  the  lien  of  tha 
creditor  be  soperior  to  the  wile's  eqnity,  so,  likewise,  is  tho 
ler's  title. 

eqnity,  &om  Randolph  Sapmor  Court.  Motion  to 
dt«dve  an  injunotion.  Deuded  by  Jndge  Perkins,  at 
,QttiDlnr9,  on  the  1st  day  of  Ootober,  1860. 
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Elizabeth  F.  Atkinson,  by  her  next  friend,  Henrj  ] 
Thomas,  exhibited  her  bill  in  equity,  in  Randolph  Saperi 
Coart,  against  Otho  P.  Beall  and  Isaac  E.  Bower,  in  whi* 
the  following  facts  are  alleged,  to-wit : 

In  the  year  1837  the  complainant  intermarried  with  Lai 
roB  Atkinson.  Before  such  intermarriage,  she  owned  ai 
held  a  promissory  note  on  one  James  Smith  for  loaned  mom 
amounting  to  $450  00,  part  of  which  she  had  received  fro 
the  estate  of  her  father,  and  the  balance  of  which  she  h 
accumulated  by  her  own  industry — teaching  school,  eta 
was  agreed,  before  the  marriage,  by  complainknt  and  her  si 
husband,  that  said  note  and  its  proceeds  should  be  and  remi 
the  sole  and  separate  property  of  the  complainant,  and  tl 
said  Smith  should  buy  with  the  money  a  n^ro  girl,  and  tl 
the  title  should  be  vested  in  complainant  for  her  sole  ai 
separate  use.  Soon  after  the  marriage  complainant  trad 
the  note  to  her  father-in-law,  James  Atkinson,  for  a  neg 
girl,  with  the  understanding  that  she  should  take  the  girl 
trial,  and  if  the  girl  suited  her  the  title  should  be  made 
complainant,  and  for  her  sole  and  separate  use.  The  nq; 
girl  not  suiting  complainant  she  was  returned,  and  Jaai 
Atkinson  remained  her  debtor  for  the  amount  of  the  w! 
with  the  interest  thereon.  In  the  year  1840  oomplaina 
contracted  with  the  defendant,  Isaac  E.  Bower,  for  the  pi] 
chase  of ''  that  part  of  lot  of  land.  No.  75,  in  the  sixth  distr 
of  Randolph  county,  lying  west  of  the  Blakely  road.^'  Ooi 
plainant  was  to  pay  $700  00  for  the  land  out  of  her  sepan 
estate  aforesaid,  and  it  was  distinctly  understood  and  agree 
that  Bower  should  execute  to  complainant  a  warranty  da 
conveying  said  land  to  her  for  her  sole  and  separate  use,  fi 
from  the  debts  or  contracts  of  her  then,  or  any  future  hi 
band.  For  the  purpose  of  arranging  to  pay  for  the  land. 
portion  of  it  was  sold  to  one  2Sadock  Hood,  who  paid  for 
and  received  a  deed  from  Bower.  Out  of  the  proceeds 
her  separate  estate  aforesaid,  the  complainant  paid  for  t 
balance  of  the  land  and  received  from  Bower  a  deed  therefi 
describing  the  land  as  follows :  ^^  part  of  lot  No.  75  in  t 
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sizth  district  of  Bandolpb  oouoty,  bounded  no  the  uortli  bj 
iheon'giDal  line  of  said  lot^  commencing  at  the  north-west 
oomer  of  eaid  lot  and'moning  east  to  the  road  leading  from 
Cnthbert  to  Elakel^,  thence  along  the  west  side  of  said  road 
to  land  this  day  conveyed  by  me  to  Zadock'  Hood,  thenoe 
along  Hood's  line  to  the  western  line  of  said  lot,  thence  along 
sud  western  line  to  the  oomer  first  aforesaid."  The  complain- 
ut  being  ignorant  of  law,  and  confiding  in  tlie  honesty,  intc^ 
ntf  and  ability  of  Bower,  he  being  an  attorney-at-law,  accepted 
the  deed,  beliaving  that  it  was  a  warranty  deed,  and  secured 
ihe  land  to  her  sole  and  separate  use,  when  in  fact  it  was  only 
a  mrranty  against  the  claims  of  the  said  Bower,  his  heirs  or 
ihoee  claiming  by  or  through  tliem,  and  was  an  absolute  deed 
lo  complainant,  and  not  to  her  separate  use.  Under  the 
belief  that  the  deed  was  made  in  accordance  with  the  original 
mxlerstanding  aforesaid,  complainant,  with  her  own  means, 
meted  a  dwelling  house  and  made  other  valuable  improve- 
ments on  the  land,  feeling  secore  in  a  home  for  herself  and  ohil- 
dm.  AJi./a.  issued  from  Randolph  Superior  Court,  in  favor 
of  Farlow,  Price  &  Co.  vs.  £.  M.  Black,  maker,  and  Laeanu 
Atkinson  endorser,  was  levied  on  "  house  and  lot  in  Cuthbert, 
eDBtaining  ten  acres,  more  or  less,  whereon  Lazarus  Atkinson 
Mv  li  ves,''  as  the  property  of  said  widorser.  LaEarus  Atkin- 
UB  owned  ten  acres  of  land  on  lot  Number  76,  adjoining  the 
iMtd  <^  complainant  aforesaid,  which  most  persons  would  - 
■ppese  was  the  land  advertised  for  sate  under  said  levy,  as 
Aelaod  of  complainant  contained  forty  or  fifty  acres.  The 
ikriflT  did  not  call  on  Lazarus  Atkinson  to  point  out  prop- 
:4l^to  be  lened  on  under  said  fi.  fa.,  for  if  he  had  said 
[Anuoo  woold,' or  should,  have  pointed  oat  either  the  ten 
no  Number  76  aforesaid,  or  the  land  for  which  the 
rtat,  upon  which  the  judgment  and  ji.  fa.  was 
said  Atkinson  being  only  the  endorser  and  said  land 
iMnnd  for  said  debt.  When  said  land  was  brought  to 
the  6ih  of  November,  1860,  Otho  P.  Beall  became 
parcha^ieratthe  prtceof  $120  00,  whilst  the  land  claimed 
plsinant  is  worth  about  (1,000  00.  Beall  had  full 
if  all  the  facts  aforesaid  at  the  time  be  bought  the 
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land  at  sheriff's  sale,  and  has  taken  a  deed  from  the  sheriff, 
and  threatens  to  dispossess  complainant  of  her  dwelling  bouse 
and  ten  aores  of  her  land  under  thd  purchase  aforesaid. 
Neither  the  levy  nor  the  sheriff's  deed  gives  any  description 
of  the  land  soM,  other  than  before  stated  in  the  levy.  The 
indefiniteness  of  the  levy,  the  uncertainty  as  to  wbat  land 
was  being  sold,  as  well  as  a  doubt  as  to  the  title,  enabled  Beall 
tojbuy  land  worth  $1,000  00  for  $120  00. 

The  bill  prays,  that  Beall  may  be  enjoined  from  dispossess- 
ing the  complainant,  and  that  the  deed  from  Bower  may  be 
so  reformed  as  to  vest  the  title  to  the  land  in  complainant^ 
according  to  the  contract  and  understanding  of  the  parties. 

Beall  filed  his  answer  to  the  bill  in  which  he  alleges  a  want 
of  knowledge  as  to  most  of  the  iacts  charged  in  the  bill, 
but  admits  that  complainant  once  proposed  to  sell  the  land 
to  him,  or  a  portion  of  it,  and  that  he  agreed  to^  and  was 
about  to  buy  two  aores  of  it  from  her,  but  that  on  looking  to 
the  deed  he  was  satisfied  that  the  language  of  the  deed  did 
not  convey  to  complainant  a  separate  estate  in  the  land,  and 
he  therafore  declined  to  buy.  He  also  admits  that  oomplaii^' 
ant,  in  1858  or  1859,  pending  the  negotiation  for  the  purchasi 
of  said  two  acres,  told  him  that  the  land  was  her  separate 
pro^rty.  Beall  denies  any  other  notice  of  the  &cts  charged 
in  the  bill. 

Upon  the  coming  in  of  this  answer  a  motion  was  made  to 
dissolve  the  injunction,  which  had  been  previously  granted 
on  the  ground  that  the  equity  of  the  bill  was  fully  abrogated 
by  the  answer. 

Afler  argument  had  on  this  motion,  the  presiding  Judge 
sustained  the  same  and  dissolved  the  injunction. 

This  decision  is  the  error  complained  of. 

KiDDO  &  Son,  by  Strozier,  for  plaintiff  in  error. 
ARTHtJR  Hooi>,  contra. 
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By  the  CowL — Jekkiks,  J.,  delivering  the  opinion. 

It  is  manifest  that  the  complaiiiuit  has  do  legal  estate  io 
the  premiaes,  the  aal^ect  of  litigation.  The  conveyance  was 
direotlj  to  henelf,  she  ioeing  at  the  time  a  feme  covert,  and 
then  is  no^ng  in  the  deed  indioating  an  intention  to  ereate 
•  aepar^te  estate  in  her.  Nor  is  there  an^  evidence  that  it 
tbe  tims  of  this  oonveyanoe  her  hushand  assented  to  it.  The 
eraaeqneoce  is,  that  upon  the  conveyance  to  her,  the  marital 
i^ts  of  tbe  hnsband  attached  to  the  premises,  and  imme* 
diately,  tbereupon,  the  joint  poeseasion  of  the  husband  and 
wi6  supervened.  But,  in  legal  ooatemptation,  the  &ct  patent 
to  the  world  was  hie  possession.  The  equity  relied  upon  by 
her  to  deftat  the  title  of  the  defendant,  Beall,  derived  under 
a  shoiff 'a  sale,  to  satisfy  a  judgment  against  tbe  husband,  is 
a  parol  agreement  betwe^i  herself  and  husband,  contempora- 
Bcons  witb  tbe  marriage,  touching  a  chose  in  action,  then  and 
{Mvknuly  possessed  by  her,  the  fruit  of  which  was  the  oon* 
■deratioD  paid  for  the  land  in  dispute,  and  a  notice  given  by 
her  to  Beall,  before  the  sherifF's  sale,  "that  she  had  a  Bep»* 
nte  estate  m  tbe  land." 

It  may  be  conoeded,  for  the  argument,  that  the  facts  diB* 
dosed  in  tbe  bill  eatablisb  an  equity  in  tbe  wife  available 
i^nst  the  husband,  or  any  one  aoquiring  title  directly  from 
Urn,  witb  fall  kcowlet^e  of  those  facts.  But  Beall  did  not 
i  directly  from  bim,  nor  does  it  appear  that  he  bad 
t  U  knowledge  of  the  &cts.  Her  statement  to  him  that  she 
k  U  a  separate  estate  in  the  land  was  but  an  assertion  of  a 
i,  ud  it  was  positively  weakened-by  tbe  only  &ct  wbi^ 
L^fanmgbt  to  bis  knowledge,  vis:  the  oonveyanee  to  herself, 
k  she  deemed  sufficient  That,  unqualified  by  the  assent 
k  husband,  or  the  antecedent  circumstances,  would  have 
available  even  against  him.  How,  then,  could  that 
9e,  per  «!,  affect  Beall? 
I  would  Beill's  title  have  been  afTected  by  full  notice 
(the  facts  alleged  in  the  bill?  In  Shepherd  vs.  Burk- 
,  13  Ga.,  443,  and  Smith  vs.  Jordan,  25  Qa.,  687,  it 
idd  that  the  lien  of  a  mortgage,  not  legally  recorded, 
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was  invalid  against  a  purchaser  at  sheriff's  sale  under  a  judg- 
ment younger  than  the  mortgage,  even  though  the  purchaser 
had  prior  notice  of  the  mortage.    The  principle  apon  which 
those  cases  rest  is  this:  the  junior  judgment  creditorB,  for 
whose  benefit  the  sales  were  made,  had  a  lien  superior  to  that 
of  the  mortgages,  (by  reason  of  the  fiulure  to  record  the  mort- 
gages,) but  this  advantage  would  avail  them  naught  unless 
the  purchasers  under  their  judgmento  took  title  paramount 
to  the  mortgage  liens.    For  the  benefit,  therefore,  of  the 
judgment  creditors,  purchasers  at  sheriff's  sales  are  subro- 
gated to  all  the  rights  and  advantages  enjoyed  by  the  former, 
notwithstanding  personal  notice  to  the  latter.    Now  these 
were  cases  of  conflicting  legal  liens,  but  we  think  the  prio- 
oiple  applies  with  equal,  if  not  with  greater  force  to  a  conflict 
between  a  legal  lien  and  a  mere  outstanding  equity.     These 
adjudications  are  not  only  binding  upon  us  in  cases  to  which 
they  apply,  but  they  meet  our  entire  approval.    It  resolti) 
then,  that  the  complainant,  in  order  to  make  her  equity  avmil- 
tble  against  the  purchaser  at  sheriff's  sale,  should  have  affiset* 
ed  the  judgment  creditors,  for  whose  benefit  the  sale  was 
made,  with  notice  of  it.     This  is  not  attempted,  and  there> 
fore  the  injunction  which  had  been  granted  in  aid  of  her 
equity  was  properly  dissolved  upon  motion* 

I  put  out  of  view  the  allegations  of  error  in  the  sheriff's 
levy  and  advertisement,  quoad  the  description  of  the  prop-^ 
erty.  If  there  be  &tal  error  in  these,  it  is  available  at  law 
to  any  litigant  against  whom  the  defendant  in  error  may  set 
np  title.  It  has  no  connection  with  the  peculiar  equity  of 
the  plaintiff  in  error,  and  cannot  be  invoked  to  strengthen  \t 

Let  the  judgment  be  affirmed. 
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loss  P.  Gaulues,  plaiuttff  in  error,  vs.  Wiluau  J.  Law- 
BENC£,  defendaot  in  error. 

1.  11i«  forgetfulness  bj  a  part;  of  a  material  fact  on  the  trial  is  not  a 

nScicDt  giouad  fbr  a  nev  trial, 
t  Where  aotes  ^V^f  the  Mine  date  -with  the  bill  of  Bale,  and  cut  from 

the  tame  piece  St  paper,  the  prMumptiou  ii  that  thej  were  given  for 

the  proper^  c^nvejad  hj  the  writing. 
L  Natoral  infirmiljeB  in  a  ilave  may  be  preBumed  to  be  inherent.     Thi> 

pTBvainptioii  may  be  rebutted,  howeveT,  b;  ahowing  that  tbej   are 

■ttributabl^'to  other  canies. 

Complaint.  In  Decatar  Superior  Court.  Tried  before 
ivife  AuJiN.     At  April  Term,  I860. 

On  the  Stli  da7  of  July,  1865,  William  J.  Lawrence,  the 
Jefcndant  in  error,  eold  to  John  P.  Gaulden,  tlio  plaintiff  in 
«ior,  a  negro  girl,  slave,  by  the  name  of  Phoiebe,  for  the 
Mtn  of  $960  00,  For  a  part  of  the  purchase  price,  Gaulden 
pn  hiB  two  promissory  notes,  payable  to  Lawrence  or  bearer, 
OM  tifc  $70  00,  due  one  day  after  date,  and  the  other  for 
9625  00,  due  the  Ist  day  of  Jannary,  1866. 

Lawrence  executed  to  Ganlden  a  bill  of  sale  for  the  slave,   - 
Id  vhich  he  warranted  (amongst  other  things)  that  the  ne^;ro 
prl  was  "  aaand  in  body  and  mind,  and  a  number  one  alavt," 

Gaulden  pud  $200  00  on  the  notes,  on  the  12th  day  of 
I  February,  1366,  which  was  placed  as  a  credit  on  one  of  the 

MCB. 

Od  the  2d  of  October,  1867,  Lawrence  instituted  an  action 

I  ipmst  Gaulden,  to  recover  the  amount  due  on  the  notes. 

Ta  this  action  Gaulden  set  np,  by  way  of  defence,  that  the 

i^io  wuB  unsound,  possessed  many  bad  qualities,  and  was 

Lwtt  nuiubtr  one  slave,  and  that,  therefore,  the  warranty  had 

B  broken,  the  consideration  of  the  notes  sued  on  had  par- 

mVi^  failed,  the  n^ro   girl   not   being   worth   exceeding 

"DOG. 

w.Dpm  the  trial  of  the  case,  the  plaintiff  introduced  in  evi- 
the  notes  sued  on,  and  closed  his  case. 
■^pport  of  his  plea,  the  defendant  introduced  the  bill 
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of  sale;  and  proved  by  two  witnesses^  who  first  became  ac- 
quainted with  the  negro  in  January,  1868,  and  in  January, 
1859,  that  she  complained  of  pains  in  the  side,  back  and  breast; 
that  she  was  lazy,  slothful,  indolent  and  slovenly ;  that  she 
required  a  great  deal  of  attention  and  driving  to  get  any  work 
out  of  her ;  and  that,  with  all  attention  iu|^  driving,  the 
witnesses,  who  had  the  charge  of  her,  could  Bot  make  her  do 
more  than  half  the  labor  of  an  ordinary  handt  of  the  same 
appearance ;  that,  for  their  own  use,  the  witnesses  would  not 
have  the  negro  as  a  gift ;  that  she  was  worthless^^  that  they 
tried  her  at  hoeing,  ploughing,  picking  cotton,  and  other 
plantation  work ;  that  at  these  various  items  of  work,  she 
did  less  thkp  half  work,  and  that  she  was  unfit  for  a  house 
servant. 

After  the  testimony  had  closed,  the  presiding  Judge  chained 
the  jury,  'Uhat  if  they  believed  that  the  negro  was  not  a 
number  one  slave  at  the  time  of  the  sale,  but  was  idle,  and 
incapable  of  doing  the  labor  of  a  good  sla\;e,  and  waa  leas 
valuable  on  that  account,  that  they  should  make  an  allow- 
ance to  the  defendant  according  to  their  opinion  of  her  tme 
value ;  that  is,  if  she  was  only  worth  half  so  much,  they 
should  make  a  deduction  of  one-half,  or  more,  or  less,  ac- 
cording as  the  evidence  satisfied  them  that  she  was  worth 
more  or  less  than  half  the  amount  paid  for  her,  and  £>r 
which  she  was  sold ;  that  if  the  evidence  convinced  them 
that  she  was  worthless,  or  was  unable  to  do  ordinary  work  in 
1858  and  1859,  it  was  evidence  of  her  condition  and  qualities 
at  the  time  of  the  sale,  becoming  weaker  as  the  period  of  time 
became  more  remote  from  the  time  of  sale/' 

Upon  the  facts  and  charge  aforesaid,  the  jury  reodered  a 
verdict  in  favor  of  the  plaintifi^  for  $695,  with  interest  and 
cost  of  suit 

CSounsel  for  defendant  then  moved  for  a  new  trial  of  the 
case  on  the  grounds :  1,  that  the  verdict  was  contrary  to 
law  and  evidence ;  2,  that  the  verdict  was  contrary  to  the 
charge  of  the  Court  hereinbefore  set  forth  ;  3,  on  account  of 
newly  discovered  evidence. 

This  last  ground  was  supported  by  the  affidavit  of  the 
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witness  as  to  the  facts  which  he  would  testify  to,  and  by  the 
iffidavit  of  the  defendant,  that  those  facts,  though  known  to 
him,  bad  escaped  his  memory,  until  suggested  to  him  after 
the  trial  of  the  case. 

The  presidiog  Judge  overruled  the  motion  for  a  new  ftial, 
ntd  that  decision  is  excepted  to,  and  error  attsigned  thereon. 

Isaac  E.  Boweb,  for  plHintiff  in  error. 

P.  J.  Stbozieb,  representing  Law  &  Sims,  contra. 

By  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

We  could  not  send  this  case  back  on  account  of  the  newly 
discovered  evidence.  If  the  forgetfulness  of  a  party,  at  the 
trial,  of  a  material  fact,  were  held  to  be  a  sufficient  reason  to 
pant  a  new  trial,  it  would  be  productive  of  great  mischief, 
by  moonraging  the  grossest  neglect  in  the  preparation  of  a 
torn. 

Netthar  does  the  obvious  mistake  of  the  jury  in  not  allow- 

mf  the  credit  of  $200,  endorsed  on  one  of  the  notes  given 

in  payment  for  the  negro,  constitute  a  good  ground  for  a  re- 

I  htarJDg.      The  plaintiff  could  be  compelled  to  count  that 

I  tmonnt  off  his  judgment  under  an  order  of  this  Court 

Xcieher  can  we  suppose  there  was  any  doubt  in  the  minds 
I  ^  ihe  jury  u  to  the  identity  of  the  notes.  Counsel  for  the 
I  Jtfendant  suggests  that  this  may  have  been  the  reason  why 
I  ihry  found  ns  they  did.  Tlte  notes  bore  the  same  date  with 
1  Ae  bill  of  sale,  and  were  cut  from  the  same  sheet  of  paper 
Knhich  the  warranty  was  written.  At  any  rate,  this  was 
lungh  to  pat  the  plaintiff  upon  proof  that  they  were  found- 
I  ri  npon  some  other  consideration.  If  the  jury  put  their 
t  upon  this  ground,  which  we  apprehend  they  did  not, 
,  foi  this  reason,  be  decidedly  against  the  weight  of 

I  is  one  ground  upon  which  we  feel  constrained  to 

r  trial  in  the  case.     This  sale  was  made  in  18S6, 

e  wan  warranted  to  be  a  number  one  negro.     The  testi- 

Boy  in  1868  and  1869  is,  that  "she  was  la^,  slothful, 

Vol.  xxxm — 11. 
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indolent  and  slovenly^  requiring  a  great  deal  of  attention  and 
driving  to  get  any  work  out  of  her,  and  then  she  could  only 
be  induced  to  do  half  as  much  work  as  an  ordinary  hand  of 
the  same  appearance.'^    The  witnesses  testify  that  she  was 
worttil^,  and  that  they  would  not  have  her  as  a  gift.     Was 
Phoebe  a  number  one  negro  in  1855  ?     Physical  diseases  may 
have  supervened  since  the  sale,  but  these  traits  of  character 
priginated.in  natural  infirmities  which  grew  with  the  growth 
of  the  woman;  and  Lawrence^  the  vendor^  produced  no 
proof  to  contradict  this  conclusion.     Had  he  shown  that  in 
1855  Phoebe  was  as  he  warranted  her  to  be,  a  number  one 
negro,  that  John  P.  Gaulden  was  a  cruel  or  merciless  man 
to  his  slaves,  the  jury  might  have  concluded  that  the^oon- 
duct  of  the  woman  was  attributable  to  the  change  in  her 
treatment.     But  no  attempt  was  made  to  show  that  she  was 
different  in  1855,  when  he  sold  her.     The  jury  then  were 
bound  to  reduce  the  price  one  half,  or  more  or  less,  as  in  their 
opinion,  and  as  instructed  by  the  Court,  she  fell  short  of  a 
number  one  negro.    Mr.  Gaulden  may  be  an   unpopnlar 
man.    Character  may  have  much  to  do  in  cases  which  involve 
character.    But  in  questions  of  property — meum  and  ieum^ 
the  measure  of  any  other  citizen's  rights  is  the  measure  of 
John  P.  Gkiulden's  rights. 
Let  the  judgment  be  reversed. 
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John  Doe  ex  dem.  £uzDB  L.  Newton  et  al.,  plaiotifis  in 
errgr,  os.  Roe  &  Beckom,  defendanta  in  error. 

1.  A  Mle  of  land  bj  t,a  admitiiBtrator  to  his  co- administrator  is  not  void) 
but  Toidsible.  Ad  acquiescence  of  twentf-foar  ;eais  b7  the  IKr-at- 
Uw  will  create  a  presumption  of  ratification, 

1  A  recwpt  in  fall  of  the  distributire  shares  of  the  estate,  incladingtbe 
proceed*  of  the  land  sold  b;  the  admiaistraeor  to  his  co-adminiBtrator, 
iiniDe<Uatel7  and  specifically  retamed  to  the  Ordinarj,  and  the  de«d 
ncordad  in  the  proper  county  within  the  twelfe  mooths,  will  estop 
iIm  bwra-at-law  from  Betting  up  title  adverse  to  the  administrator'a 
nle,  especially  when  the  heirs  were  of  fiiU  age  at  tbe  time  of  the 
nle,  and  the  administratorB  have  been  diacbarged  from  the  tmBt  under 
dtatioD  daly  issned  and  pnblisbed  for  tbis  purpose. 
t.  A  tenaDt  cannot  repudiate  his  landlord's  title  nntil  he  surrendera  np 
to  bim  tb«  poaaeuioD  of  the  premiseses. 

^ectmeot,  ID  CalboQD  Superior  Court.  Tried  before  Judge 
ilisn,  at  March  Term,  1861. 

This  was  an  action  of  ejectmeDt  brought  in  the  name  of 
John  Doe,  ex  dem.  Gieoi^e  IrviDg,  Elizabeth  Oneal  and  Eltzar 
L  Newton,  against  Kichard  Roe,  casual  ejector,  aad  Solomon 
Q.  Beckom,  tenant  in  poseesaion,  for  the  recovery  of  lot  of 
IkhI  No.  279,  in  the  fourth  district  of  Early  county,  after- 
wdfi  Calhoun  county. 

The  action  was  commenced  on  the  17th  August,  1853. 
On  the  trial  of  the  esse  in  the  Court  below,  the  evidence 
nloped  the  following  state  of  facts,  to-wit : 
The  land  in  dispute  was  granted  to  George  Irving  on  the 
S(t  of  October,  1823.  George  Irving  died  before  tbe  grant 
,  and  in  tbe  month  of  January,  1821,  Burwell  Eussell 
■d  Levin  Irving  were  duly  appointed  administrators  of  his 
\,  which  consisted  of  n^roes,  lands  and  perishable  prop- 
On  the  1st  day  of  November,  1824,  the  Court  of  Ordi- 
of  Morgna  county,  afler  due  notice  given,  passed  an 
r  granting  the  administrators  leave  to  sell  the  land  in 
i^te,  pursuant  to  which  order  the  land  was  sold  at  admin- 
■tntor's  sale,  and  Burwell  Russell  became  the  purchaser  at 
Reprice  of  $5S  25,  which,  at  the  time,  was  a  fair  price  ibr 
Itad,    Levin  Irving  made  a  deed  conveying  tbe  land  to 
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Burwell  Russell,  his  co-admiDistrator,  dated  25th  November, 
1825,  and  recorded  in  the  Clerk's  office  of  the  Superior  Court 
of  Early  county,  oa  the  3d  July,  1826.  The  sale  of  the 
land  was  duly  and  specifically  returned  to  the  Court  of  Ordi- 
narjMjf  giving  the  number  of  the  lot,  the  purchaser,  and  the 
price  at  which  it  was  sold.  The  administrators  having  wound 
up  the  estate,  and  fully  distributed  the  same  to  the  parties 
entitled  thereto,  (Bryant  Oneal,  the  husband  of  Elizabeth 
Oneal,  formerly  Elizabeth  Irving,  being  one  of  the  distribu- 
tees,) were  regularly  discharged  and  dismissed  from  their 
trust,  after  due  notice,  on  the  16th  of  March,  1826.  Bur- 
well  Russell  having  died,  the  premises  in  dispute  were  con- 
veyed by  his  heirs>at-law  to  Solomon  G.  Beckom,  on  the  5th 
of  February,  1854,  the  conveyance  being  duly  recorded. 
This  is  the  title  on  which  the  defendant  relied. 

Eli^beth  Oneal  having  been  divorced  from  her  husband, 
Bryant  Oneal,  and  being  the  sole  surviving  heir-at-law  of 
George  Irving,  deceased,  conveyed  the  land  to  Elizur  L. 
Newton,  by  a  deed  dated  12th  of  December,  1849,  and  record- 
ed 9th  December,  1850.  This  is  the  title  on  which  the  plain- 
tiff relied. 

It  also  appeared,  by  the  evidence  on  the  trial,  that  BecJcom 
had  signed  a  paper  dated  the  7th  of  December,  1860,  show- 
ing that  he  had  rented  the  land  from  Elizur  L.  Newton,  and 
that  he  agreed  to  clear  not  less  than  one,  nor  more  than  ten 
acres  of  the  lot,  and  to  protect  the  land,  for  which  he  was  to 
receive  the  products  of  the  land  so  long  as  he  held  posses- 
sion. Early  in  1851  Beckom  wrote  to  Newton,  declining  to 
act  as  his  agent  in  holding  and  protecting  the  land  under  the 
lease  or  written  agreement  aforesaid,  and  Newton  replied| 
urging  him  not  to  decline,  promising  him  the  refusal  of  the 
land,  when  it  should  be  offered  for  sale,  if  he  would  act  as 
his  agent  and  friend. 

Newton  also  wrote  to  Colonel  Stafford  to  look  after  tht 
land,  and  to  urge  Beckom  to  continue  to  hold  it,  and  if  Im 
still  declined,  to  try  to  get  some  on*e  else  to  do  so.  Stafibid 
went  to  see  Beckom  on  the  subject,  and  Beckom  still  declined 
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to  hold  the  land  as  Newton's  agent^  and  Stafford  failed  to 
get  any  one  else  to  do  so,  and  so  wrote  to  Newton. 

Beckom  was  in  possession  of  the  land  at  the  time  snit  was 
commencecl,  and  pending  the  suit  he  died,  and  his  wife,  who- 
was  ^s  ezecatrix,  was  made  party  in  his  stead. 

Upon  this  state  of  facts  the  jury  returned  a  verdict  for  thA 
defendaiit,  and  the  plaintiff  prosecutes  this  writ  of  error  to 
reverse  that  judgment,  on  the  ground  that  it  is  erroneous. 

Vason,  Datib  &  Company,  for  plaintiff  in  error. 

P.  J.  Stboziek,  eontra. 

By  the  Court — Litmpkin,  J.,  delivering  the  opinion. 

Was  the  deed  from  Levin  Irving  to  Burwell  Russell  abao- 
Intely  void  7  We  have  repeatedly  held,  and  it  ia  the  settled 
law  of  this  Court,  that  an  adminiatrator  may  purchase  at  his 
own  sale,  and  that  his  title  was  not  void  but  voidable.  The 
kin  mi^t  disaffirm  it  in  a  reasonable  time  Is  this  case 
different  from  that  ?  In  fact  is  it  not,  if  anything,  stronger? 
A  sale  by  an  adminiatrator  to  himself  may  lead  to  more  mis- 
chief than  a.  Bala  to  a  co-ad  mi  niatrator.  But  in  either  case, 
the  heirs  having  the  right  to  repudiate;  if  they  fail  to  do  so 
in  a  reasonable  nime,  the  sale  is  good. 

Has  there  bc?n  a  repudiation  in  this  case?  The  sale  was 
Dade  in  1825  after  leave  being  obtained  from  the  Coart  of 
Ordinary  in  the  usual  way.  Elizabeth  Oneal,  the  only  heir- 
I  tt-Iaw,  sold  to  Mr.  Newton  in  1849,  twenty-four  years  there- 
The  proceeds  of  the  sale  of  the  land  was  immediately 
I  lid  specifii^ally  returned  to  the  Court,  and  Mrs.  Oneal 
nived  her  distributive  share  of  the  estate,  including  the 
R  of  the  laud  through  her  husband.  The  administrators 
!6,  under  the  usual  citation,  were  discharged  from  their 
B  in  1826,  and  we  hear  no  complaint  from  Mrs.  Oneal 
il  1S49,  when  having  been  divorced  for  many  years  from 
ir  husband  she  undertakes  to  sell  the  land  to  Mr.  Newton. 
'  nothing  to  convey,  and  she  is  estopped,  not  only  by 
'  aoquiescence,  amounting  to  a  quarter  of  a  century. 
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but  by  the  receipt  of  the  parchase  money,  from  setting  up 
title  adverse  to  the  administrator's  sale^  and  if  the  case  had 
rested  here^  the  verdict  must  have  been  for  the  defendant  in 
ejectment. 

In  1860  Mr.  Solomon  Beckom  took  a  lease  on  the  land 
from  Mr.  Newton,  to  continue  upon  the  terms  therein  speci- 
fied until  terminated  by  Mr.  Newton.  In  the  spring  of  1851 
he  became  dissatisfied  with  the  lease,  and  a  correspondence 
ensued 'between  him  and  Mr.  Newton,  the  latter  urging  him 
to  hold  on  to  the  lease,  and  promising  him  if  he  did,  he 
should  have  the  refusal  of  the  land  when  sold.  Mr.  New- 
ton wrote  to  an  attorney,  Mr.  Stafford,  to  persuade  Mr. 
Beckom  to  take  possession  of  the  land,  and  that  if  he  would 
not,  to  lease  the  land  to  some  one  else.  It  does  not  appear 
that  it  was  leased  to  any  body  else,  neither  does  it  appear 
when  Beckom  went  into  possession.  He  was  found  living 
on  the  land  in  1863  when  the  writ  was  served.  The  fiiir 
presumption  is,  that  he  went  into  possession  under  the  lease 
from  Newton,  as  he  did  not  acquire  title  from  the  heirs  of 
Burwell  Russell  until  1854,  pending  the  action. 

Can  he  repudiate  the  title  of  his  landlord,  good  or  bad, 
until  he  surrenders  up  the  possession?  We  think  not.  And 
upon  this  view  of  the  case  we  are  constrained  to  reverse  the 
judgment,  although  the  case,  upon  its  merits,  is  clearly  with 
the  defendant. 

Let  the  judgment  be  reversed. 
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WiLLlAlf  D.  Elau  and  Wife,  plaintiffs  in  error,  vs.  Thomas 
MooBEFlELD  et  al.,  defendaQta  in  error. 

1.  G  executed  a  deed,  coriTejing  certain  negroes  to  his  children,  and 
ssluiequentlj  died,  leaving  a  widow  and  nine  children.  The  widow 
kept  poaseauon  of  the  negroes  for  maay  7eara,  neing  and  emploring 
Ihtm  for  the  Bnpport  of  hereelf,  and  the  support  and  edncation  of  anch 
«f  the  children  as  continued  to  lirs  with  her,  until  thej  reapectivelj 
flurried,  or  arrived  at  age  and  left  her.  On  a  hill  filed  bj  one  of  the 
ehildren  and  her  husband,  who  had  enjojed  these  BdvHntegee  nntit  her 
marriage,  against  the  other  children,  for  an  account  of  her  part  of  the 
nine  of  the  hire  of  said  negroes,  upon  the  allegation  that  the  widow 
had  taken  possession  of  the  property,  end  bj  end  with  and  ntider  the 
advice  and  direction  of  one  of  ber  five  sotie,  managed  the  Bame ;  that 
Ae  took  this  possession  with  the  consent  of  all  the  children,  complain- 
aat  not  then  being  of  age ;  Held,  that  on  these  allegations,  complain- 
tatt  were  not  entitled  to  a  decree  for  hire  against  the  other  children,  ot  ' 
»gj  one  of  them,  and  that  the  Court  ptoperl;(  excluded  that  inquiry 
from  the  jurj. 

In  equitj.  From  Chattahoochee  Superior  Court.  Tried 
before  the  Hon.  W.  C.  Perkuis,  the  presiding  Judge.  At 
May  Term,  1860. 

The  question  in  this  case  arises  out  of  the  following  state 

ef  facts,  to  wit: 

On  the  3d  day  of  March,  1831,  Jacob  Gorrord  executed  a 

I  dted,  coTiTcying  to  William  S.  Hardin  certain  negro  slaves, 

i  (oaming  them,)  "  to  have  and  hold  the  said  slaves  during  the 

(oral  lifetime  of  the  said  Jacob  Garrard,  in  trust  for  the 

iftand  Gxclneive  benefit,  use  and  advantage  of  the  children 

■lite  said  Jacob  Garrard,  (naming  them,)  and  at  the  death 

the  said  Jacob  Garrard,  the  trust  estate  created  by  the 

Ishould  cease  and  determine,  and  the  said  negro  slaves 

I  vest  absolutely,  unconditionally  and  equally  in  the 

1  of  the  said  Jacob  Garrard  by  his  then  wife,  Martha 

,  formerly  Martha  Hardin,  which  he  might  have  at 

De  of  his  death." 

eob  Giirrard  died  on  the  Slst  of  May,  1842,  leaving  at 

pttime,  surviving  him,  hie  wife  and  the  following  named 

9  by  her,  to  wit :  Frances  E.,  who  intermarried  with 
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Thomas  Moorefield ;  Caroline  E.,  who  intermarried  with 
John  M.  Wilcher ;  Nancy  S.,  who  intermarried  with  William 
Greorge;  Martha  N.,  who  intermarried  with  William  D.  Elam ; 
Nicholas  W.,  Augustus  O.,  William  W.,  Albert  L.,  and 
James  L. 

£7  consent  of  all  the  parties,  except  Martha  N.,  who  was 
a  minor  at  the  time,  old  Mrs.  Garrard  kept  the  Blaves  men- 
tioned in  the  deed  of  trust,  and  used,  employed  and  hii^ 
them  out,  and  appropriated  the  proceeds  to  the  support  of 
the  family,  until  the  several  members  married  and  moved 
away.  No  account  or  return  of  the  >hire  was  ever  kept  or 
made. 

On  the  4th  of  June,  1851,  Martha  N.  intermarried  with 
William  D.  Elam,  having  attained  majority  a  short  time 
before. 

James  L.  bought  the  share  of  William  George  and  wife 
in  the  property,  and  afterwards  died,  and  Edward  Barnard 
became  administrator  of  his  estate.  Barnard  afterwards  sold 
at  administrator's  sale  the  two  shares  of  James  L.,  and  Wil- 
liam W.  Garrard  became  the  purchaser.  William  W.  Gar- 
rard also  purchased  the  shares  of  his  brothers,  Albert  L. 
Garrard  and  Nicholas  W.  Grarrard,  and  thus  became  the 
owner  of  five-ninths  of  the  property. 

On  the  4th  day  of  November,  1858,  William  D.  Elam,  in 
right  of  his  wife,  filed  a  bill  in  equity  against  Nicholas  W. 
Grarrard,  Augustus  O.Grarrard,  Thomas  Moorefield,  William 
^.  Garrard,  Albert  L.  Garrard,  John  M.  Wilcher,  and  Ed- 
ward Barnard,  administrator  of  James  L.  Grarrard,  deceased, 
setting  forth  the  facts  aforesaid,  and  alleging,  also,  that  the 
negroes  thus  used  and  employed  by  old  Mrs.  Garrard,  with 
the  consent  of  all  the  parties,  except  his  wife,  and  for  the  bene- 
fit and  support  of  the  fiimily,  were  worth,  in  the  aggr^ate, 
the  sum  of  $4,700  00,  and  that  they  were  worth,  for  hire, 
from  the  Ist  day  of  January,  1851,  to  the  Istday  of  January, 
1859,  the  aggregate  sum  of  $5,900  00,  no  part  or  benefit  of 
which  was  received  or  enjoyed  by  himself  or  his  wife. 

The  bill  prays  a  discovery  as  to  the  facts  charged,  and  that 
the  defendants  may  be  compelled  to  account  to  the  oomplain- 
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tnte  for  one-ninth  part  of  the  hire  of  the  oegroes  from  the 
Ist  day  of  January,  1851. 

William  W.  Glarrard,  in  hia  answer,  admits  most  of  the 
&cts  charged  ia  the  bill,  hot  denies  that  the  negroes  were 
vorth,  for  hire,  the  sum  stated  in  the  bill,  but  he  admits  that 
from  1851  to  1859,  if  hired  at  the  usual  rates,  they  would 
hare  beeo  worth  from  $3,500  00  to  $3,675  00.  He  also 
denies  that  he  ever  controlled  said  negroes,  or  derived  any 
bmefit  from  them,  having  left  the  family  in  1835,  and  paid 
his  own  expenses  ever  since. 

Barnard  denies  all  knowledge  of  the  iacts  stated  in  the 
bill. 

The  bill  was  taken  jTrocon/isMo  as  to  Thomas  MooreGeld, 
AngostOB  O.  Garrard,  Nicholas  W.  Garrard,  and  John  M, 
"Wilcher. 

Complainaat  filed  bis  affidavit  stating  that  if  the  last  named 
parties  were  to  answer  the  bill,  he  believed  that  they  would 
tdrait  the  allegations  of  the  bill. 

The  case  went  to  the  jury  upon  the  bill,  answers  and  afB- 
davit  alone. 

The  presiding  Judge  decided  that,  under  the  pleadings  and 
&ct9,  as  snbtiiitted  to  the  jury,  the-  complainant  could  not 
have  a  decree  against  respondents  for  the  hire  of  the  negroes, 
■td  tbe  jury  bund  aocordingly. 
Hw  decision  of  the  Judge  is  the  error  allied.  ' 

¥.  D.  Elui,  for  plaintiffs  in  error. 

L,  T.  DoVHlNO,  for  delendanta  io  error. 

if  the  Court — ^Lyon,  J.,  delivering  the  opinion. 

e  3d  March,  1831,  Jacob  Garrard,  then  in  life,  con- 

ain  slaves  to  William  S.  Hardin,  in  trust  for  the 

■  children,  by  his  wife,  Martha,  then  and  now  living, 

nld  be  in  life  at  his  death,  of  whom  there  were  then 

Bving,  the  wife  of  complainant  being  one,  and  three 

"  HnsobHequently  boru.     Thesaid  Jacob  died  in  1842, 

;  Us  wife  and  nine  children  surviving.    After  the 
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death  of  the  said  Jacob,  his  widow  retained  the  possession  of  the 
negroes,  and  employed  them  for  the  support  and  maintenanoe 
of  hei^elf,  and  the  like  support,  maintenance  and  education 
of  such  of  the  children  as  lived  with  her,  until  and  as  they 
respectively  married  and  left  her,  some  having  married  and 
lefl  the  house  before  the  death  of  the  father.     Each  one  of 
the  nine  children  was  entitled  to  the  one-ninth  part  of  the 
.  negroes  so  conveyed.     Complainants,  William  D.  £lam  and 
Martha  N.,  one  of  the  children  entitled  to  a  share  of  said 
property,  were  married  in  1851,  and  this  bill  was  filed  by 
them  in  1858,  against  the  other  children,  to  compel  a  distri- 
bution of  said  negroes,  and  to  charge  the  property  with  the 
complainant's  share  of  the  hire  of  the  negroes  up  to  the  dis- 
tribution, on  the  following  allegations:  '^ Immediately  after 
the  death  of  the  said  Jacob  Garrard,  all  of  the  property  went 
into  the  possession  of  Martha  N.  Garrard,"  the  widow,  *^by 
and  with  the  consent  of  all  the  children  who  were  of  age  at 
that  time,  complainant,  Martha  N.,  being  a  minor  at  that 
time  and  lEbr  many  years  afterward ;"  that  "  Martha  N.,"  (the 
widow,)  "  took  possession  of  said  property,  mentioned  in  said 
deed,  and  managed  the  same  by  and  with  and  under  the  di- 
rections of  one  of  her  five  sons,  from  the  death  of  said  Jacob 
Grarrard  to  the  pr^ent  time,  and  there  has  not  been  any  re- 
turn made  or  aecount  rendered  of  the  hire  of  said  slaves,  up 
to  the  following  time;"   and  "complainant,  in  right  of  his 
wife,  is  entitled  to  tlie  one-ninth  part,  with  interest  on  the 
one-ninth  part  hire."     The  prayer  is,  that  "  the  defendants 
account  with  complainajit  respecting  his  proportionate  part 
of  the  value  and  hire  of  said  negroes."      When  the  cause 
came  on  for  trial  in  the  Court  below.  Judge  Worrill  ruled, 
upon  the  pleading,  that  the  complainants  were  not  entitled 
to  a  decree  against  the  defendants  for  anything  in  the  way  o€ 
hire,  and  so  it  was  decreed.     To  this  ruling  complainant 
excepted,  and  that  is  the  only  question  made  «by  this  recorA 
for  our  determination. 

We  think  the  Court  ruled  correctly,  as  there  was  no  alle- 
gation in  the  bill  that  could  have  authorized  a  recoverf* 
against  the  defendants,  or  any  one  of  them,  for  the  hire  of 
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the  negroes  or  any  part  of  it.     One  £^llegation  is,  that  "all  of 
the  property  went  into  the  possession  of  Mrs.  Garrard,  the 
mother,  with  the  consent  of  all  the  children  that  were  then 
•f  age."     Such  consent  is  not  even  a  circumstance  to  charge 
those  consenting  to  the  use  of  the  property  by  the  motlier, 
with  the  hire  of  the  property,  to  those  who  did  not  consent. 
It  would  be  a  strange  rule  that  would  create  such  liability. 
The  only  other  allegation  is,  that  Mrs.  Garrard  "  took  pos- 
session of  the  property,  and  managed  the  same  by  and  with 
and  under  the  direction  of  one  of  her  five  sons.''     If  she  did 
take  possession  of  and  manage  the  property,  she  is  liable  for 
its  use,  and  not  her  sons,  although  they  might  have  directed 
h^  in  its  use ;  any  stranger  might  have  done  so  much,  with- 
out incurring  liability  to  the  owner  for  its  use.     But  suppose 
that  the  one  of  her  five  sons,  who  gave  the  directions  as  to  the 
management  of  the  property,  thereby  rendered  himself  lia- 
ble to  the  owners  for  hire,  it  does  not  follow  that  the  balance 
of  the  children  are  liable  for  his  act ;  and  to  have  made  the 
Mm  liable  under  any  circumstances,  the  bill  ought  to  hav*e 
diown  which  one  of  the  sons  thus  directed  the  management^ 
and  in  that  case,  if  his  act  created  a  liability,  which  we  do 
sot  admit,  it  would  be  only  a  personal  one,  to  be  recovered 
in  the  ordinary  way,  and  not  by  a  proceeding  in  equity  to 
charge  his  property,  as  if  it  were  a  special  lien  upon  it. 
Let  the  judgment  be  affirmed. 
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Anthony  G.  WeaveIi,  plaintiff  in  error,  r5.  Virginia 

Weaver,  defendant  in  error. 

Where  alimony  has  been  granted  to  the  wife,  and  fees  ordered  to  be  paid 
her  counsel,  pending  a  libel  for  divorce,  and  the  libel  is  subsequently 
dismissed  without  trial,  the  order  for  alimony  will  be  rescinded,  bat 
not  that  for  the  fees  of  counsel. 

Motion  to  rescind  an  order  granting  temporary  alimony 
and  counsel  fees,  in  Baker  Superior  Court.  Decided  by 
Judge  Allen,  in  December,  1861. 

Virginia  Weaver  instituted  a  libel  for  divorce,  in  Bakw 
Superior  Court,  against  her  husband,  Anthony  G.  Weaver. 
Pending  the  libel,  the  Court,  on  a  proper  application  and 
showing,  granted  an  order  that  the  defendant  pay  into  Court 
a  certain  sum  of  money  to  compensate  the  counsel  of  the 
libellant  for  bringing  and  prosecuting  the  libel,  and  also  for 
the  maintenance  of  the  libellant  pending  the  litigation.  Sub- 
sequently to  the  passage  of  the  order,  and  before  any  part 
of  the  money  had  been  paid  in,  and  after  testimony  had  been 
taken  by  interrogatories  and  commission,  and  other  prepara- 
tion had  been  made  in  the  case,  the  libellant,  by  her  counsel, 
discontinued  the  libel. 

Counsel  for  the  defendant  then  moved  to  rescind  the  order 
for  the  payment  of  counsel  fees  and  temporary  alimony,  and 
after  argument  had  thereon,  the  presiding  Judge  decided  to 
rescind  the  order  as  to  the  temporary  alimony,  and  to  affirm 
it  so  far  as  the  counsel  fees  were  concerned. 

This  decision  is  excepted  to  by  the  plaintiff  and  defendant 
both ;  by  the  plaintiff,  because  of  the  partial  recission  of  the 
order,  and  by  the  defendant,  because  it  was  not  entirely 
rescinded. 

K.  H.  Clark,  for  libellant. 
Stbozieb  &  Smith,  for  defendant. 


I 
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'By  the  Court, — ^Lumpkin,  J.,  delivering  the  opinion. 

Shall  the  jadgment  of  the  Court  be  affirmed?  That  the 
order  allowing  alimony  to  the  wife  should  be  rescinded^  we 
think  quite  clear.  For  a  payment  to  her^  after  the  libel  for 
divorce  is  dismissed^  is  nothing  but  a  payment  to  the  hus- 
band. He  would  tave  the  right  to  receive  the  money.  But 
counsel  fees  stand  on  a  different  footing,  and  the  only  ques- 
tion is:  shall  counsel  be  driven  to  his  action  at  law  to  recover 
his  fees^  or  shall  the  order  already  passed  by  the  Court  for 
that  purpose  be  enforced  ?  We  see  no  reason  for  compelling 
counsel  to  resort  to  an  independent  action  when  his  fees  have 
been  already  adjudged  by  the  proper  Court,  and  consequently 
affirm  the  judgment  of  his  Honor,  Judge  Allen,  in  both 
respects  of  it. 

Let  the  judgment  be  affirmed. 


IfiLTOK  Obawpord,  plaintiff  in  error,  vs.  John  P.  Gaul- 
ben,  defendant  in  error. 

1*  Wbere  the  Terdict  is  right  in  itself,  and  should  have  been  rendered, 
lud  the  entire  charge  been  given  in  accordance  with  positions  rightly 
unimed  by  the  plaintiff  in  error,  it  will  not  be  disturbed  because  of 
OToneona  instractions. 
1 -Where  there  has  been  bo  levy  made  upon  the  property  of  a  principal 
b  jadgment,  and  no  notice  given  by  the  surety  to  proceed  against  the 
property  of  his  principal,  the  rules  of  law  regarding  forbearance  are 
ftenme  after  judgment  as  before. 

t  Mere  forbearance  towards  the  principal,  in  the  absence  of  notice  from 
Ai  mrety  to  proceed  against  the  former,  does  not  discharge  the  latter. 
i  A  promise  to  forbear,  for  a  definite  time,  will  not  discharge  surety, 
trtm  it  be  a  promise  binding  in  law  upon  the  creditor,  *'  such  as  will 
ikUi  hands." 

S|mieh  promise  is  binding  unless  supported  by  a  consideration,  and 
UlltiTinent  of  a  part  of  the  debt  is  not  a  good  consideration. 

of  Curan  vs.  Colbert,  3  Ga.,  289,  and  Brown  vs.  Riggins' 
'tts,  Ibid,  405,  distinguished  from  this  case, 
la  tttomey-at-law,  controlling  several  Jl,  fas.  in  favor  of  different 
•gainst  the  same  debtor,  be  instructed  by  the  plaintiff  in  the 
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senior  judgment,  to  indulge  the  defi^ndant  for  a  specified  time,  and 
meanwhile  cause  the  junior  fi.fas.  to  be  levied  on  the  debtor's  prop- 
erty, and  money  thereby  made,  he  commits  no  breach  of  duty  towards 
his  client,  in  the  senior^. /a.,  by  applying  the  money  so  raised  to  the 
satisfaction  of  the  junior  fi.  fas. 

8.  In  an  action  against  an  attorney  fo^  negligence  or  onskillfiilness  in  the 
conduct  of  business,  the  Statute  of  Limitations  commencea  to  run 
from  the  time  the  negligent  or  unskilful  act  was  committed,  and  plain- 
tiff's ignorance  of  such  act  cannot  affect  the  ba^  of  the  statute. 

9.  A  new  trial  refused  on  the  ground  of  newly  discovered  evidence,  for 
the  reasons  that  it  is  cumulative,  and  that  due  diligence  had  not  been 
used  prior  to  the  trial. 

Trespass  on  the  case,  in  Decatur  Superior  Court.  Tried 
before  the  Hon.  Augustus  H.  Hans£>ll,  Judge  presiding,  at 
October  Term,  1860. 

The  record  in  this  case  presents  the  firsts  and  questions 
following : 

At  the  August  Term,  1842,  of  Decatur  Superior  Court,  a 
judgment  was  recovered  in  favor  of  Robt.  Y.  Jenkins  against 
Demsey  Harrell  and  William  Wooten,  principals,  and  John 
Harrell,  security  on  appeal,  for  the  sum  of  84,146  10,  prin- 
cipal debt,  and  $607  09  interest  thereon,  and  $331  68  dam- 
ages for  a  frivolous  appeal,  with  costs  of  suit. 

Upon  this  judgment  a  fieri  facias  was  issued  on  the  17th 
of  January,  1843. 

The  judgment  and^.  /a.  were  assigned  to  Milton  Craw- 
ford, and  the  collection  of  the  same  was  confided  to  John  P. 
Gaulden  as  an  attorney-at-law. 

At  the  time  this  judgment  was  rendered,  and  for  some 
time  thereafter,  Dempdey  Harrell  had  ample  property,  sub- 
ject to  the  lien  of  the  judgment,  to  satisfy  the  same  in  fulL 

About  the  1st  November,  1842,  it  was  agreed  between 
Gaulden  and  Dempsey  Harrell,  that  if  the  latter  would  pay 
$900  00  on  the  fi.fa.y  he  should  be  indulged  for  the  balance 
for  the  space  of  twelve  months,  and  Dempsey  Harrell  paid 
the  money,  and  the  indulgence  was  given.  In  November, 
1843,  it  was  again  agreed  between  Gaulden  and  Dempsq^ 
Harrell,  that  the  latter  should  pay  upon  the^./a.  $712  DO, 
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and  receive  indulgence  on  the  balance  for  another  twelve 
months,  which  agreement  was  complied  with  and  carried  out. 
These  indulgences  were  given  hy  Gaulden  witH  the  knowl- 
edge and  coQseat  of  Crawford,  and  the  payments  ntade  were 
to  go  in  reduction  of  the  debt,  although  understood  by  Craw- 
ford to  be  a  bonus  or  premium  for  the  indulgence  and  for- 
bearanoe  to  press  the  collection  of  the  fi.  fa. 

There  is  a  conflict  in  the  evidence  as  to  whether  John 
Harrell,  the  security  on  appeal,  knew  of  and  assented  to 
these  iadulf^nces  or  not.^  Pending  the  two  years  for  which 
indnlgenoe  was  granted,  the  property  of  Dempsey  Harrell, 
ftmouDting  to  some  $1 ,200  00,  was  sold  at  sheriff's  sale  under 
fi.fcis.  of  younger  lien  than  the_^./a.  belonging  to  Crawford, 
which  younger  ji,  foe.  were  also  controlled  hy  Gauldeu,  as 
attorney  for.the  plaintiff,  and  the  money  aristug  from  euoh 
sale  was  received  and  appropriated  hy  Gauldeu  to  the  pay- 
ment of  auch  younger  J?. /(M. 

Dempsey  Harrell  received  a  letter  from  Crawford,  dated 
lOtfa  of  September,  1842,  in  which  it  was  proposed  that  the 
principal,  interest  and  damages  ^ae  on  the  judgment  shoujd 
be  aggregated,  and  sixteen  per  cent,  on  the  whole  amount 
^Qulil  W  added,  and  that  Harrell  should  give  him  a  draft 
DD  New  Yoi'k  for  the  amount,  with  such  security  as  would 
\x  aatiiiractory  to  Gauluen  and  Strong,  and  that  in  the  mean- 
lime  the  juJgment  remain  open  as  collateral  security  for  the 
payment  uf  the  drafl;  then,  all  this  being  done,  Crawford 
»onld  forbear  to  press  the  collection  of  the  Ji.  fa.  until  the 
kt  of  October,  1843. 

This  letter  was  shown  by  Dempsey  Harrell  to  Gauld^ 
W  it  does  not  appear  from  the  record  that  the  arrangement 
mi  ever  cairied  out,  nor  does  it  appear  that  the  indulgeuoe 
IminbcforemenUoned  hail  anything  to  do  with  that  arrange- 

fioue  tim4  before  December  Term,  1844,  Gauldtn  placed 
i  fttjl/a.  in  the  sheriff's  hands  to  he  levied  on  the  property 
w  itf  John  Harrell,  the  security  on  the  appeal.  When  the  sub- 
1  jAlwaa  mentioned  to  him,  he  b^ged  the  sheriff  to  delay  the 
1  Icvj  uatil  he  could  see  his  brother,  Dempsey  Harrell,  and 
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get  him  to  bring  over  bis  property  to  sell  in  the  place  of 
Jobn  Harrell,  wbicb  request  tbe  sberiff  granted.  Some  fif- 
teen or  sixteen  negroes  of  Dempsey  HarrelPs  were  carried 
across  tb^  line  into  the  State  of  Alabama  early  in  January, 
1845,  and  there  was  no  property  of  bis  which  could  be 
reached  to  satisfy  the  judgment  On  tbe  lOtb  of  January, 
1845,  the  fi,  fa.  was  levied  on  fifteen  of  John  HarrelFs 
negroes,  alid  on  tbe  20tb  of  January,  1845,  John  Harrell 
wrote  to  Crawford,  begging  him  to  indulge  him  a  few  months, 
stating  in  the  letter  that  tbe  levy  could  stand  on  the^.  /a., 
and  that  there  would  be  no  danger^  that  his  property  was 
all  subject  to  tbe  debt,  but  that  he  wanted  a  chance  to  make 
tbe  money  out  of  Dempsey  Harrell,  in  which  be  thought  he 
could  succeed.  He  insisted  in  the  letter  that  be  did  not  wish 
to  make  the  debt  less  secure,  but  promised  that  if  Crawford 
would  give  him  a  little  time  be  should  have  his  money;  that 
all  the  property  he  held  was  in  his  own  right;  that  he  did 
not  intend  to  squander  it,  but  only  wanted  to  try  Dempsey 
Harrell  first,  and  would  not  ask  Crawford  to  await  any  law* 
suit  to  condemn  Dempsey  Harrell's  property,  and  that  if,  on 
sale  day,  in  May,  1845,  any  such  issue  arose,  then  his,  John 
Harrell's,  property  could  be  sold. 

John  Harrell  did  make  an  efibrt  to  get  property  from 
Dempsey  Harrell  to  satisfy  the  debt,  but  &iled. 

On  the  14th  of  February,  1845,  John  Harrell  filed  hia 
h\l\  in  Decatur  Superior  Court,  alleging  that  the  indulgence 
was  given  to  Dempsey  Harrell  without  his  knowledge  or 
consent;  that  Wooten  was  insolvent;  and  that  by  means  of 
the  indulgence  to  Dempsy  Harrell  by  Gaulden  and  Crawford, 
tbe  property  of  Dempsey  Harrell  was  squandered  and  sold, 
and  the  proceeds  applied  to  junior  judgments  in  disregard 
of  tbe  rights  of  John  Harrell,  who  was  but  a  security.  He* 
further  alleged  in  his  bill,  that  when  he  asked  the  sheriff 
and  Crawford  to  indulge  him,  as  hereinbefore  stated,  be  was 
not  aware  that  indulgence  had  been  granted  to  Dempsqr 
Harrell,  and  that  be  made  tbe  promise  to  pay  the  money,  and 
the  admission  that  bis  property  was  bound  for  the  debt,  m 
ignorance  of  his  rights  as  a  security,  and  in  ignorance  of  tbe 
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&ctfi  upon  which  he  was  discharged.  The  bill  prayed, 
amongst  other  things,  that  an  injiliiction  issue,  restraining 
the  sale  of  hie  property  under  the  fi,  fa.  until  the  bill  should 
be  answered,  and  heard  upon  its  merits. 

The  injunction  was  granted  as  prayed  fur,  and  the  bill  waB 
also  answered  by  Qaulden  and  Crawford. 

On  the  14th  of  April,  1853,  the  equity  case  was  compro- 
miee<l  and  settled  by  the  parties  upon  the  following  terms, 
to  wit :  Dempsey  Harrell  paid  in  full  of  the  jL  /a.,  $4,700  00, 
$2,343  00  in  cash,  and' turned  over  to  one  Gibson,  as  agent 
of  Crawford,  fifty-^x  bales  of  cotton,  which  Gibson  was  to 
Bell,  and  retatif  out  of  the  proceeds  a  sum  sufficient  to  pay 
the  balance  of  the  $4,700  00,  and  if  there  should  be  any 
ezfKBS,  it  was  to  be  returned  to  Dempsey  Harrell,  and  if  a 
defidt,  Harrell  was  to  make  it  good. 

This  settlement  was  placed  on  the  minutes  of  the  Court,  as 
adis|M>siti<ja  of  the  case.     It  also  appears,  from  the  record, 
ih&t  a  niio  was  taken  at  the  April  Term,  1853,  against  Gaul- 
dcD  for  the  money  which  he  had  collected  on  the  fi.  fa,  as 
he  aiid  Cruvford  conld  not  agree  as  to  the  fees  due  him  in 
tlic  liti;ra!ion,     Gaulden  answered  the  rule,  showing  that  he 
btil  collocud  on  the  fi.  Ja.,  at  different  times,  the  ^gregate 
sum  of  $o26  91  j  that  he  paid  cost  for  his  client  to  ap)>eal 
in  (he  equity  case,  $42  12^,  and  also  850  00  to  associate 
ttmnAel  in  ssid  equity  case ;  that  9900  00  at  one  time,  and 
S?12  00  at  another  time  were  paid  on  said  fi.  fa.,  and  re- 
I  Bitted  to  the  plaintiff,  and  that,  when  the  equity  case  waa 
i  witwl,  $4,700  00  more-were  paid,  making,  in  all  collected 
I  ft  ili«/.  fa.,  $6,838  91 ;  that  as  the  case  was  litigated,  diflS- 
haud  taborioos,  and  protiacted  for  near  nine  years,  re- 
sit, Gaulden,  claimed  ten  per  cent,  on  the  amount  for 
e  in  the  litigation,  to  wit,  $683  00  ;  that  on  this  basis 
lilt  would  stand  as  follows  :    In  hands  of  Gaulden, 
Deduct  therefrom  the  cost  aforesaid,  paid   by 
iBiiUen,  912  12},  and  Hines'  tee  as  associate  counsel,  $60  00, 
I'Hvii  ill  Gaulden's  hands  $434  78.      Deduct  this  latter 
mint  fnim  the  $638  00,  claimed  by  Gaulden   for  fees, 
tfosto  Ganlden,  $248  22,  which  he  asks  may  be  r^ 
Vm.  xxxiu— 1 2. 
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tained  for  him  out  of  the  fund  in  the  sherijBT's  hands,  ariaiDg 
out  of  the  litigation. 

Crawford,  by  his  counsel,  controverted  Gaalden's  answer, 
charging  him  with  unskiilfulness  and  mismanagement  in  the 
case,  by  which  he,  Crawford,  was  driven  to  employ  other 
counsel,  and  compelled  to  compromise  the  equity  case  at  a 
great  loss,  and  that  he,  Graulden,  was  only  entitled  to  fees  for 
prosecuting  the  debt  to  judgment  in  the  first  instance,  and 
collecting  and  forwarding  $1,612  00,  upon  which  less  than 
five  per  cent,  was  reasonable  compensation. 

Upon  the  trial  of  this  issue  the  jury  awarded  to  Gaulden 
$300  00  for  his  fees,  and  he  was  directed  to  pay  to  plaintiiF 
$226  91,  the  balance  in  his  hands. 

On  the  10th  day  of  February,  1854,  Crawford  brought  an 
action  against  Gaulden  to  recover  damages  for  his  unskillfhl 
management  of  the  case  against  Dempsey  Harrell  and  Woblra 
as  principals,  and  John  Harrell  as  security  on  appeal,  alleg- 
ing misconduct  on  the  part  of  Gaulden  ip  granting  indulgence 
to  Dempsey  Harrell,  and  allowing  his  property  to  be  sold 
and  the  proceeds  applied  to  younger  fi,  fas.,  whereby  John 
Harrell,  the  security,  was  discharged,  and  Crawford  was 
compelled  to  compromise  the  case  in  equity  at  a  great  Ion 
and  sacrifice  of  $2,500  00. 

In  order  to  take  the  case  out  of  the  operation  of  the  statute 
of  limitations,  the  plaintiff  alleged  in  his  writ,  that  the  &cfe 
of  unskiilfulness,  misconduct  and  mismanagement  were  un- 
known to  him  until  April  Term,  1853,  9f  Decatur  Superior 
Court,  when  the  facts  were  disclosed  in  the  trial  of  the  equitf 
case  aforesaid. 

To  this  action  Gaulden  pleaded  as  follows :     1.  The  gene* 
ral  issue.     2.  That  the  cause  of  action,  if  any,  existed  and 
accrued  to  plaintiff  more  than  four  years  before  the  action 
was  brought.     3.  That  the  very  question  of  unskillfulnM 
and  mismanagement,  if  any,  was  tried  and  adjudicated  ubdtf '^ 
the  rule  against  defendant  before  stated,  and  that  by  the  indfrf 
ment  on  the  rule,  plaintiff  was  estopped.     4.  That  if  plaintiff,  - 
suffered  any  loss  or  damage,  it  was  the  result  of  his  own  aol 
in  comprombing  the  case  in  equity,  and'  the  indulgence  of  '^ 


MACON,  JANUABY  TERM,  1862.  179 

Cnwford  m.  Gsalden. 

Dempeey  ^aITeII  was  by  the  cooseat  and  diieotioo  of  the 
plaintifT,  and  that  it  was  not  such  indulgence  as  discharged 
John  Harrell,  the  security. 

Upon  the  trial  of  the  oase  in  the  Court  below,  the  jury 
ttpon  the  iacts  aforesaid,  and  the  charge  given  them  by  the 
|vesiding  Judge,  returned  a  verdict  in  favor  of  the  plaintiff 
fw  the  ooBts  of  the  suit. 

Counsel  for  the  plaintiff  then  made  a  motion  for  a  new 
trial,  on  the  following  grounds,  to-wit : 

1.  Because  the  jury  found  contrary  to  the  following  charge 
of  the  presiding  Judge:  "  that  if  the  defendant  bad  charge 
of  the  plaintiff's  fi.  fa.  for  collection  against  D.  Harrell  and 
Wooten  as  principals,  and  John  Harrell  as  surety,  and  when 
Kwmey  waa  missed  by  the  sale  of  D.  Harrell's  property  by  the 
sheriff,  he,  Gaulden,  received  and  claimed  the  proceeds  of 
aodb  sale  on  junior  fi.  jaa.  in  hie  hands  as  plaintiff's  at^rney, 
then  John  Harrell,  as  surety,  was  dischai^ed  to  the  extent 
of  the  money  thus  chiimed  and  received,  and  Gaulden  thereby 
made  himself  liable  to  the  plaintiff,  unless  Crawford  or  Oaul* 
ilcii  had  given  to  D.  Harrell  such  indulgence  as  prevented 
htm  from  claiming  the  money  on  Crawford's  fi.  fas.  Bat  if 
tkcevidence  dtBcIoaed  the  fact,  that  in  giving  this  indulgenoa 
Ibe  defendant  reserved  the  right  to  claim  any  money  that 
I  aig^  be  raised  by  sale  of  property  under  other  fi.  fas.,  then 
I  lUlure  so  to  claim  the  money  made  Graulden  liable." 

1  Because  the  Court  erred  in  giving  that  part  of  the  fore- 
gidiarge,  relative  to  Crawford's  giving  indulgence,  as 
B  was  no  evidence  that  he  ever  gave  any  indulgence,  ex- 
\l^  through  the  defendant  as  his  attorney. 

L  Because  the  jury  also  found  contrary  to  the  following 

'j  given  by  the  presiding  Judge:    " That  if  Gaulden 

Ibe  attomey-at-law  of  Crawford,  charged  with  the  col- 

p  of  this  debt,  and  gave  indulgence  to  D.  Harrell  for  a 

j«.oonsideration,  without  the  consent  of  John  Harrell, 

7fj  then  the  latter  was  discharged,  and  Gaulden 


tiie  Court  erred  in  charging  the  jury :  that 
lidoation  of  sixteen  per  cent,  for  delay  or  tndul- 


I 
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gence  wds  a  reduction  of  the  debt^  and  not  abonuSf  then  there 
was  no  consideration,  and  the  indulgence  given  was  not  bind- 
ing, and  the  surety  was  not  discharged,  and  Oaalden  was  not 
liable." 

5.  Because  the  Court  erred  in  charging  the  jury,  at  the 
request  of  counsel  for  defendant,  ^^  that  the  mere  indulgence 
to  D.  Harrell  without  consideration,  did  not  discharge  the 
surety,  and  if  it  did,  if  such  acts  were  done  as  would  have 
discharged  the  surety,  Gaulden  is  not  liable  to  Crawford  for 
them  if  Crawford  authorized  the  acts ;  nor  is  Graulden  liable 
for  any  loss  sustained  by  Crawford  in  consequence  of  his 
act,"  there  being  no  evidence  justifying  the  charge. 

6.  Because  the  Court  erred  in  charging  the  jury:  "that 
if  Crawford,  when  he  proposed  to  give  time  for  the  paymeDt 
of  the  money,  left  the  matter  in  taking  security,  to  the  dis- 
cretion of  Gaulden  and  Strong,  and  Gaulden  acted  fairly, 
and  took  such  security  as  was  good  at  the  time,  or  such  as  an 
ordinarily  prudent  man  would  have  taken,  he  is  not  liable 
for  the  want  of  skill,"  there  being  no  evidence  that  be  took 
any  security. 

7.  Because  the  Court  erred  in  charging  the  jury,  at  the 
request  of  defendant's  counsel,  "that  if  Crawford  agreed 
with  D.  Harrell  to  postpone  the  collection  of  his  debt  for  one 
or  two  years,  for  sixteen  per  cent,  bonus,  and  the  sixteen  per 
cent,  was  paid  and  accepted  for  the  time,  and  in  the  mean 
time  D.  Harrell's  property  was  sold  under  younger^.  /«., 
Gaulden  was  not  bound  to  claim  the  money  arising  from  the 
sale  upon  Crawford's /./a. 

8.  Because  the  Court  erred  in  charging  the  jury,  at  reqaeet 
of  defendant's  counsel,  "  that  if  Crawford  did  not  instruct 
Gaulden  to  take  additional  security  besides  John  Harrell,  he 
was  not  bound  to  do  so." 

9.  because  the  Court  erred  in  charging  the  jury,  at  the 
request  of  defendant's  counsel,  "that  if  Graulden" was  in* 
structed  to  see  that  the  security  was  good,  and  John  Harrdl 
was  the  security,  and  good,  he  was  not  bound  to  take  oth* 
security;  that  if  Gaulden  was  instructed  to  take  security^ 
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and  took  none^  he  is  not  liable  if  the  damage  r/esulted  from 
some  other  cause,  and  not  from  his  neglect  to  take  security." 

10.  Because  the  Court  erred  in  not  charging  the  jury,  as 
requested  by  plaintiflF's  counsel,  "  that  if  the  agreement  to 
indulge  one  or  two  years  at  a  reduction  of  sixteen  per  cent., 
though  it  might  not  have  been  binding  on  Crawford,  yet  if  the 
agreement  was  kept,  and  the  indulgence  givenand  continued, 
and  the  risk  of  the  surety  was  increased  by  the  delay  and 
mdulgenoe,  the  security  was  discharged,  unless  the  security 
had  consented  to  the  indulgence,  and  in  that  event  Gaulden 
was  liable." 

11.  Because  the  jury  found  contrary  to  law. 

12.  Because  the  jury  found  contrary  to  evidence. 

13.  Because  the  jury  found  contrary  to  law,  the  eVidenoei 
the  charge  of  the  Court,  and  the  equity  of  the  cause. 

14.  Because  the  plaintiff,  since  the  trial  of  the  case,  had 
dhoovered  new  evidence,  to-wit :  that  after  the  sale  of  D. 
Harrell's  property,  by  which  some  $1,200  00  was  raised^ 
there  was  a  fractional  lot  of  land  also  sold  as  his  property^ 
nnder  B,fi./a.  in  favor  of  one  Porter  vs.  D.  Harrell,  princi- 
pd,  and  John  Chaseen  as  security,  and  that  this  was  the  last 
rf  D.  Harrell's  property  sold  by  the  sheriff,  and  that  John 
P.  Gaoldea,  as  plaintiff's  attorney,  claimed  and  received  the 
•mey  on  Crawford's^. /a.,  he,  Gaulden,  being  the  purchaser. 

This  last  ground  was  supported  by  the  affidavit  of  plain- 
if%  attorney,  who  had  the  sole  management  of  the  case,  the 
lUntiff  residing  in  Mississippi,  and  also  by  the  affidavit 
if  James  Griffin,  the  witness  who  was  sworn  on  the  trial  of 
iicaae^  but  who  had  forgotten  the  facts  whilst  he  was  testi- 

^Ifter  argament  had  thereon,  the  presiding  Judge  overruled 
ion^  and  refused  the  new  trial.    • 
decision  is  the  error  assigned. 

"  Tostice  Lton  having  been  of  counsel  in  this  case,  did 
when  it  was  heard. 
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David  A.  Vason,  representiDg  Warben  &  Wabrejs,  for 
the  plaintiff  in  error. 

Isaac  E.  Boweb^  for  defendant  in  error. 

By  ijie  Court — Jenkins,  J.,  delivering  the  opinion. 

This  case  comes  up  on  exception  to  the  judgment  of  the 
Court  below,  refusing  to  grant  a  new  trial  on  various  grounds 
stated  in  the  motion.  / 

Those  grounds  allege  error:  1.  In  charges  given  and 
refused  to  the  jury  by  the  presiding  Judge.  2.  In  the  ver- 
dict, as  contrary  to  the  charge  of  the  Court,  to  law,  and  to 
the  evidence.  3.  Exception  is  taken  that  the  Court  below 
did  not  grant  a  new  trial  on  the  ground  of  newly  discovered 
evidence. 

We  deem  it  unnecessary  to  consider  the  errors  alleged 
against  the  charge  of  the  Court  in  detail.  We  dispose  of 
them  all  under  a  rule  established  by  numerous  decisions  of 
this  Court,  viz :  that  where  the  verdict  is  right  in  itself,  and 
should  have  been  rendered,  had  the  entire  charge  been  given, 
in  accordance  with  the  positions  rightly  assumed  by  the 
plaintiff  in  error,  it  will  not  be  disturbed  because  of  erro- 
neous instructions.  6  Ga.  R.,  324;  10  Gra.  R.,  429;  14  Ga. 
R.,  55;  15  Ga.  R.,  155;  17  Ga.  R.,  267,  435;  22  Ga.  R, 
237.  The  application  of  this  rule  will  appear  when  we  con- 
sider the  exceptions  taken  to  the  verdict. 

Our  enquiry,  then,  is,  was  this  verdict  right  under  the 
evidence  and  the  law  controlling  the  case  ?  To  arrive  at  • 
proper  solution  of  this  question,  regard  must  he  had  to  the 
allegations  in  the  declaration  constituting  the  gravamen  Af 
the  action  against  the  defendant.  Of  these  there  are  two,  ^ 
viz :  After  reciting  that  the  plaintiff  had  recovered  a  judjf- 
ment  against  one  D.  Harrell  and  others,  as  principals,  and 
one  J.  Harrell,  as  security  on  the  appeal,  the  defendart- 
being  the  plaintiff's  attorney  of  record  in  said  judgment,  aod 
charged  with  its  collection,  the  allegation  is,  that  the  saii 
D.  Harrell,  one  of  the  principal  debtors,  desired  indulgence^ 
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and  the  plaintiff  proposed  terms  upon  whicli  it  would  be 
gnmted,  among  which  was  that  the  security  should  be  satis- 
taeloTj  to  Gaalden,  (the  said  attorney  and  defendant  io  the 
caae  now  before  us,)  that  said  Gaulden,  as  eucb  attorney,  had 
granted  indulgence  on  said  judgment  for  one  year,  without 
the  knowledge  or  approbation  of  J.  Harrell,  the  security  on 
appeal,  and  without  having  taken  other  security,  and  by  his 
gross  negligence  and  uaskillfulness  in  his  management  of 
the  caae  bad  discharged  said  security  in  law,  and  that  the 
principal  defendants  were  wholly  insolvent. 

Again,  it  ip  alleged  that  during  the  term  of  indulgence 
granted,  the  defendant,  Gaulden  had  caused  junior  judg- 
ments against  the  said  X).  Harrell,  (the  principal  debtor,) 
which  were  also  controlled  by  the  said  Gaulden,  as  attorney 
of  record,  to  be  levied  upon  the  property  of  the  said  D. 
Harrell,  and  the  money  made,  under  said  levies,  to  be 
paid  in  satisfaction  of  said  junior  judgments  to  the  exclusion 
of  plaintiff's  judgment,  which,  in  law,  was  entitled  to  the 
fueference  by  reason  of  its  seniority.  And  finally,  that  plain- 
tiff was  Ignorant  of  these  several  delinquencies  until  Apnl,  < 
1853,  les.s  than  one  year  antecedent  to  the  commencement  of 
this  action.     Such  is  the  plaintiff's  case. 

The  eviilccce  in  support  of  the  first  allegation  leaves  us  in 
doubt  as  to  the  instructions  under  which  the  defendant  acted 
in  grantiug  indulgence.  We  might  reasonably  expect,  in 
acfa  a  case,  explicit  instructions  by  personal  communication 
&DDI  the  client  to  his  attorney.  The  witness,  D,  Harrell, 
dott  not  knotr  certainly,  but  l>elicvos  Gaulden  acted  under 
I  iletter  of  instructions  received  from  his  client.  No  such  ' 
,  however,  has  been  introduced  by  either  party.  D. 
■rrell  testiies  that  he  exhibited  to  Gaulden  a  letter  from 
«lient  (Cnwford)  agreeing  to  indulge  him  upon  certain 
editions,  and  that  letter  is  in  evidence.  In  it,  af>or  stip- 
Uiig  fur  a  payment  of  sixteen  per  cent,  of  the  debt, 
ferd  continues:  "Iiet  the  judgment  remain  open, and 
:arity  be  satisfactory  to  Gaulden,  and  I  am  willing, 
promise,  not  to  urge,  or  cause  to  be  urged,  before  the 
Jdober,  1843,  etc." 
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Here  there  is  no  direct  stipulation  for  additional  security 
for  the  debt.  There  was  already  security^  and  if  that  were 
ample^  (as  indeed  the  evidence  establishes  satisfactorily,)  we 
think  this  stipulation,  in  the  letter  of  the  plaintiff  did  not 
make  it  incumbent  upon  the  defendant  to  exact  additional 
security.  But  it  is  said  the  very  indulgence  granted  to  the 
principal  debtor  discharged  his  surety,  and  that  this  rendered 
it  obligatory  on  the  attorney  (defendant)  to  take  new  security. 

It  does  not  appear  to  us  that  the  legal  effect  of  this  indul- 
gence was  to  discharge  the  surety.  We  do  not  overlook  the 
principle  settled  by  this  Court,  that  a  judgment  does  not 
extinguish  the  relation  of  principal  and  surety  previously  ex- 
isting between  the  defendants,  nor  modify  the  duties  which 
the  creditor  owes  to  the  latter. 

2.  But  we  hold  that  where  there  has  been  no  levy  made 
upon  the  property  of  the  principal,  and  no  notice  given  by 
the  surety  to  the  plaintiff  to  proceed  against  his  property,  the 
rules  of  law  regarding  forbearance  are  the  same  before  as 
after  judgment. 

3.  One  of  these  rules  is,  that  mere  forbearance  towards  the 
principal,  in  the  absence  of  notice  to  proceed  from  the  surety, 
does  not  discharge  him. 

4.  Another  rule  is,  that  a  promise  to  forbear  for  a  definite 
time  will  not  discharge  the  surety  unless  it  be  a  promise  bind- 
ing in  law  upon  the  creditor,  *'  such  as  will  tie  his  hands.'' 

6.  *  Still  another  rule  is,  that  no  such  promise  is  binding 
unless  supported  by  a  consideration. 

By  these  rules  we  will  test  the  effect  of  the  forbearance 
actually  given  in  this  case.  The  facts  disclosed  by  the  record 
are,  that  on  two  different  occasions  the  principal  defendant  in 
fi.fa.  sought  indulgence;  that  the  plaintiff  each  time  prom- 
ised to  forbear  for  one  year  upon  the  payment  of  a  specified 
portion  of  the  debt ;  that  these  payments  were  severally 
made  as  required,  and  the  forbearance  extended  as  promised. 
Were  these  promises  binding  upon  the  plaintiff  in  fi.  fa,  t 
Did  they,  in  law,  tie  his  hands  during  the  stipulated  term  of 
forbearance?  Certainly  not,  unless  supported  by  a  consider 
ration. 
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Id   P&bodie  tb.  King,  12th  Jofanson's  Report,  426,  thia 
question  came  up  directly  between  the  parties  to  the  promise 
of  forbearaDce.     The  debtor  paid  a  portion  of  the  debt,  upon 
a  promise  of  a  certain  forbearance,  which  promiao  waa  not 
kept,  and  the  debtor  Bought  to  shield  himself  under  it.     Ptr 
Cwrium,  "the  promise  to  forbear  was  a  nudiim  paciim.     la 
paying  the  850  00,  King  did  no  more  than  he  waa  legally 
boand  to  do,  and  the  promise  ou  the  part  of  Pabodie  was 
without  any  benefit  to  him,  and  occasioned  no  loss  to  King." 
That  is  precisely  this  case.    In  the  later  case  of  Reynolds  vs. 
Ward,  and,  others,  5th  Wendell,  501,  the  same  Court  held, 
that  "a  promise  to  pay  interest,  during  the  time  of  forbear- 
ance, forms  no  uonsideration  for  the  agreement  to  forbear, 
when  the  debtor  is  already  bound  to  pay  interest."     The  . 
Court  say,  argugndo,  "the  promise  to  pay  interest"  was  a 
promlBe  to  do  precisely  what  he,  (the  debtor,)  was  bound  to 
do,  withont  a  promise.  If  the  debtor's  promise  to  pay  interest, 
creates  no  additional  obligation,  it  is  no  consideration  for  a 
oontract  to  delay."     In  this  case  the  question  was  made  by  a 
nrety,  as  in  the  case  at  bar.    We  recognize  as  sound  and 
well  settled,  the  principles  upon  which  these  adjudications 
Is  a  consideration  less  necessary  to  support  a  promise 
to  forbear,  than  any  other  promise  whereby  the  promisor  ' 
loses  an  advantage  or  confers  a  benetit?     When  the  principal 
^tor,  D.  Harrell,  entered  into  the  original  contract,  upon 
vhi^h  the  Court  gave  judgment,  condemning  him  to  pay 
ntlain  mopey  according  to  its  terms,  he  received  a  corres- 
ponding benefit — an  equivalent  from  the  creditor.     Shall  he 
be&!tnwed,  after  the  lapse  of  years,  to  set  up  the  payment  of 
1  portion  of  this  same  money,  as  a  consideration  for  a  new 
butSt,  and  thus  goon  from  year  to  year,  piling  benefit  after 
,llMt  upon  the  primary  consideration  fully  balanced  in  itf 
ilt^ton  ?    If  so,  it  were  difficult  upon  the  principle  to  find 

I^  thtrn,  the  hands  of  the  plaintifi"  in  execution  were  at  no 

W  *tIeU"  in  law,  (to  use  the  expressive  phrase  of  Gibbs, 

■  Orme  vs.  Young,)  the  surety,  J.  Harrell,  might  at 

m»  have  reqnired  him  to  proceed  (gainst  the  principal 
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debtor.     He  did  not  so  require — he  was  not  vigilant — ^he 
remained  quiet  under  his  Obligation  of  suretyship. 

6.  In  Curan  vs.  Colbert^  3d  Georgia  Reports,  239,  this 
Court  held,  that  the  security  in  fi.  fa.  was  discharged  because 
the  plaintiff,  after  having  caused  the  property  of  the  principal 
defendant  to  be  taken  in  execution,  without  the  consent  of 
the  aurety,  dismissed  the  levy  and  gave  time  to  the  principal, 
and  because  at  or  before  the  expiration  of  the  indulgence  the 
property  of  the  principal  liad  been  removed  from  the  State, 
and  he  had  become  insolvent  And  in  Brown  vs.  Biggins' 
executors,  Ibid,  405,  they  held  the  surety  in  fi,  /a.  dis- 
charged, because  indulgence,  for  a  definite  time,  (before  the 
expiration  of  which  he  became  insolvent,)  had  been  granted 
to  one  of  the  principals,  and  because  the  property  of  another 

'  principal,  which  had  been  taken  in  execution,  was  afterwards 
discharged  from  levy. 

Those  cases  are  easily  distinguishable  from  this.  Here, 
there  has  never  been  any  property  of  the  principal  levied 
upon  and  afterwards  discharged  from  the  levy.  Again,  the 
last  indulgence  granted  in  this  case,  expired  on  the  1st 
November,  1844.  At  that  time,  and  until  the  early  part  of 
January,  1845,  (an  interval  of  two  months,)  there  was,  of  the 
principal  debtor,  property  enough  to  have  satisfied  the  jl.  fa. 
in  a  county  adjoining  that  in  which  the  surety  resided,  which 
property  was  subject  to  the  execution.  During  that  interval 
jthe  surety  himself  was  threatened  with  a  levy;  inquired,  with 
surprise,  whether  confidence  in  the  principal  had  been  ]qst|i 
and  only  craved  time  to  procure  payment  from  the  principal, 
or  to  have  his  property  seized.  This  indulgence  was  granted 
by  the  sheriff  to  the  surety^  yet  he  did  nothing  for  his  owa 
safety,  but  permitted  the  pro|)erty  of  the  principal,  subject  ta 
the  execution,  to  be  removed  from  the  State.  Surely  this 
case  is  not  analagous  to  those  of  Curan  vs.  Colbert  and  Brown 
vs.  Riggins'  executors. 

7.  The  second  allegation  is,  that  after  plaintiff's  promise 
to  indulge  his  debtor  for  one  year,  and  corresponding  instruc- 
tions to  the  defendant  as  his  attorney,  the  latter  caused  certain 
junior  fi.  /a«.,  (also  under  his  professional  control,)  to  l>6 
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levied  upon  the  property  of  the  same  defendant,  and  appn>- 
priated  the  money  made  under  those  levies  to  the  junior  fi. 
Jaa.,  in  preference  to  plaintiff's.     It  does  not  appear  that  the 
plaintiff's  instructions  to  defendant  to  indulge  the  debtor 
were  qualified  by  any  reference  to  the  contingency  of  activity 
on  the  part  of  jnnior  judgment  erecli tors,    Tfiey  were  positive, 
to  indulge  upon  a  specified  partial  payment,  the  attorney 
being  satisfied  with  the  security.     The  payment  was  made. 
As  between  client  and  attorney,  then,  the  latter  was  positively 
inhibited  from  levying  for  twelve  months.     But  he  had  other 
clients,  who  ordered  that  their  money  be,  made.     Was  he 
tben  to  levy  and  sell  ^ain  and  again  under  the  fi.  fas,  of 
his  vigilant,  active  clients,  and  give  the  benefit  to  his  inactive, 
tndalgent  client,  indefinitely  iKtstponing  the  former  ?     We 
do  not  so  understand  the  duties  and  obligations  of  attorneys. 
Besides,  be  it  remembered,  that  after  the  claims  of  his  vigi- 
lant clients  had  been  satisfied,  and  after  the  indulgence  of  . 
lib  forbearing  client  had  expired,  there  remained,  according 
to  the  evidence,  property  enough  of  the  principal  debtor 
within  reach  of  and  subject  to  the  fi.  fa.,  which,  Ijefore  this 
property  had  been  assigned,  was  taken  by  the  plaintiff  from 
tbe  hands  of  the  sheriff,  to  whom  defendant  hod  delivered  it, 
nitli  orili?!-?  to  make  tbe  money,  and  committed  to  a  newly 
toostituted  agent. 

We  have  said  we  are  by  no  means  satisfied  that  the  liabil- 
itj'of  the  surety  had  been  discharged,  and  connecting  the 
tibsei]noiit  conduct  of  the  plaintiff  with  what  we  have  already 
mLsider(Hl,  aud  conceding,  (for  the  argument,)  that  the  ques- 
tion of  the  surety's  discharge  was  one  of  doubt  and  difficulty, 
te  think  be  has  discharged  the  defendant  from  all  possible 
ulterior  liability.  The  liability  of  the  attorney  depends  upoo 
IIb  discliurge  of  the  surety,  through  his  negligence  and  ud- 
4illfulnoss. 

The  surety  was  asserting  by  his  bill  in  chancery  against 

IbtepUiDtiff  and  defendant  both,  his  discharge,  by  reason  of 

tUr  joint  Elds.     They  both,  in  their  answers,  denied  his 

oacbarge.     Pending  this  litigation,  the  plaintiff  in   error 

in  to  his  principal  debtor,  without  the  coDcurreoce 
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of  the  defendant  in  error,. upon  the  payment  of  a  large  sum 
of  money,  releases  said  principal  and  his  surety,  by  Express 
oontract,  from  all  liability,  and  thus  terminates  the  litigation 
in  chancery  with  the  surety.  •The  attorney  is  thus,  effec- 
tually precluded,  by  the  act  of  the  plaintiff  in  error,  from 
bringing  the  question  of  the  surety's  discharge  to  the  test  of 
judicial  decision.  Having  voluntarily,  by  express  contract, 
discharged  the  surety,  the  plaintiff  in  error  cannot  be  per- 
mitted now  to  turn  upon  his  attorney  and  hold  him  respon- 
sible for  alleged  prior  negligence  and  unskillfulness,  whereby 
in  law  said  surety  had  been  discharged. 

In  this  case  the  defendant  relied  upon  the  Statute  of  Lim- 
itations. The  acts  of  negligence  and  unskillfulness,  charged 
in  the  plaintiff's  declaration,  were  done  in  the  years  1842 
and  1843,  and  the  action  was  commenced  in  the  year  1854, 
an  interval  of  more  than  ten  years,  whereas,  by  our  Statute 
of  Limitations,  actions  of  this  character  must  be  commenced 
within  four  years  after  the  right  of  action  accrues.  The 
plaintiff,  however,  alleges,  in  avoidance  of  the  statute,  that 
he  was  ignorant  of  the  acts  complained  of  until  the  month 
of  April,  1853,  when  the  cause  of  J.  Harrell  vs.  Crawford 
and  Graulden  came  on  to  be  tried,  and  the  proofs  were  de- 
veloped. 

8.  The  doctrine  is  well  settled,  that  in  an  action  against 
an  agent  for  negligence  or  unskillfulness,  the  Statute  of 
Limitations  commences  to  run  from  the  time  the  negligent 
or  unskillful  act  was  committed,  and  plaintiff's  ignorance  of 
the  negligence  or  unskillfulness  cannot  affect  the  bar  of  the 
statute.  3  Bam.  &  Aid.,  288;  do,  626;  3  Barn  &  Cress., 
149 ;  6  Barn.  &  Cress.,  259 ;  2  Carr  &  Payne,  238 ;  3  John. 
B.,  523,  (side) ; '  20  John.,  33 ;  5  Wendell,  30 ;  Cheeves,  22 ; 
2  Strob.,  (L.,)  344. 

But,  in  this  case,  the  plaintiff  was  informed  by  the  bill  in 
chancery  of  J.  Harrell  vs.  himself  et  al.^  that  these  acts  had 
been  done  by  the  defendant,  and  that  J.  Harrell  insisted,  hd 
was  thereby  discharged.  The  record  does  not  show  precisely 
when  plaintiff  was  served  with  a  copy  of  this  bill,  but  ifc 
appears  he  answered  it  on  the  22d  of  May,  1845.    Could  h^ 
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(if  ignorance  were  a  sudicient  reply  to  the  statute)  claim  to 
have  been  ignorant  afler  that  day?  In  a  view  <ff  the  case 
most  favorable  to  him,  were  not  the  allegations  in  this  bill, 
verified  by  the  complainant,  enough  to  put  him  upon  enquiry? 
Would  the  utmost  stretch  of  liberality  to  him  allow  the 
statute  tq slumber  after  this  information  reached  him?  yet 
he  slumbered  after  this  more  than  eight  years — more  than  , 
twice  the  statutory  limitation. 

It  was  urged  in  the  argument  that  the  statute  did  not  begin 
to  ran  until  the  case  of  J.  Harrell  vs.  Crawford  and  others 
was  ended.  But  it  would  seem  from  the  record  that  that 
case  never  refiched  a  final  decree.  It  would  seem  that  a  de- 
cree was  rendered  in  1847,  from  which  an  appeal  wan  taken, 
for  a  rehearing  as  a  matter  of  right,  under  nur  peculiar  judi- 
ciary system,  and  that  the  case  was  finally  arrested  by  the 
eofflpromise  in  1863.  If  the  Statute  of  Limitations  was  held 
in  abeyance  until  final  decree  in  that  case,  it  folJoWs  that  no 
right  of  action  accrued  anterior  to  such  decree,  and  as  there 
never  wit^a  final  decree  in  that  case,  it  would  seem  that  no 
right  of  action  ever  has  accrued  to  the  platntiET,  so  that  hie 
'ow  Is  oat  aided  by  this  ai^ument. 

Is  every  view  of  the  case  we  are  abundantly  satislied  with 
tiie  verdict 

9.  Atj  regards  newly  discovered  evidence,  that  ground  of 
the  molion  for  a  new  trial  must  fail  under  two  oft  repeated 
rulings  of  this  Court : 
1.  Tlie  newly  discovered  evidence  was  merely  cumulative. 
1  The  exercise  of  due  diligence,  to  which  other  like  evi- 
dence uaed  on  the  trial  should  have  stimulated  the  plaiutifi^ 
Sadily  have  disclosed  the  facts  if  they  exist, 
le  jndgment  be  affirmed. 
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Brown  &  Garmichael,  plaintiffs  in  error,  vs.  Way  &  Tay- 
lor, defendants  in  error. 

1.  The  signatare  of  the  Clerk  of  any  Court,  whence  bail  process  pendente 
lite  may  issue,  is  necessary  to  the  validity  of  such  process,  and  if  not 
appended  before  the  process  was  issued,  an  order  to  discharge  the  bail 
for  that  cause  should,  on  motion,  be  allowed.  ^ 

Motion  to  discharge  bail,  in  Sumter  Superior  Court.  De- 
cided by  Judge  Allbn,  at  October  Term,  1861. 

This  was  an  action  brought  by  Way  &  Taylor  against 
Brown  &  Carmichael  to  recover  the  sum  of  $11,827  70, 
alleged  to  be  due  by  account. 

The  action  was  commenced  on  the  21st.  January,  1858,  in 
which  bail  was  required  by  the  plaintiffs. 

In  the  writ  Brown  was  described  as  a  resident  of  Sumter 
county,  aird  Carmichael  as  a  resident  of  Dougherty  county. 

Brown  being  absent,  was  not  arrested  under  the  bail  pro- 
cess, but  was  served  by  leaving  a  copy  at  his  most  notorious 
place  of  abode. 

Carmichael  acknowledged  service,  and  gave  bail  volun-' 
tarily. 

Carmichael  subsequently  took  steps  to  avail  himself  of  the 
benefit  of  the  laws  for  the  relief  of  insolvent  debtors,  and  an 
issue  of  fraud  was  made  up  upon  his  schedule,  and  the  issue 
oontiuuM  by  the  plaintiffs.  His  securities  then  surrendered 
him  in  open  court,  and  he  was  ordered  into  the  custody  of 
the  sheriff  until  he  should  give  other  bail,  and  ill  default 
thereof,  he  should  be  committed  to  jail.  Subsequently  he 
was  adjudged  by  the  Court  to  be  in  no  legal  custody,  and 
was  discharged,  but  upon  what  ground  the  record  does  not 
disclose. 

On  the  22d  of  April,  1861,  the  plaintifis  sued  out  bail 
process  pendente  lite,  upon  the  aflSdavit  of  Taylor,  one  of  the 
plaintiffs,  in  which  he  deposes  that  the  defendants  are  justly 
due  the  plaintiffs  "  in  a  suit  now  pending  in  Sumter  Supe* 
rior  Court,  on  appeal,  the  sum  of  eleven  thousand  eight  hun^ 
dred  and  twenty-seven  dollars  and  seventy  cents,  principal  j 
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beudes  interest,  which  is  due  and  unpaid,  aud  further,  that 
deponent  has  good  reason  to  apprehend  the  loes  of  said  sum 
(^  money,  or  some  part  thereof,  if  the  said  defendants  are 
not  held  to  bail." 

This  affidavit  was  filed  in  the  Clerk's  office  of  Sumter 
Superior  Court,  and  process  issued  thereon,  but  the  Clerk 
fiuled  to  sign  the  process. 

A  second  original  and  copy  were  sent  to  the  county  of 
Chatham,  and  Carmichael  was  arrested  under  it. 

At  the  October  Term,  1861,  a  motion  was  made  to  dis- 
charge the  bail  thus  taken  pendente  lite,  on  the  grounds ; 

Ist  Because  the  affidavit  was  insufficient,  iu  that  it  did 
not  state  that  bail  was  not  required  at  the  commencement  of 
tike  action,  or  being* required,  that  it  had  been  dischai^ed. 

2d.  Becsuse  the  record  showed  that  bail  was  required  at 
the  Gommencement  of  the  suit,  and  had  not  been  discharged. 
3d.  Because  th6  bail  process  pendente  lite  was  not  signed 
bj  the  Clerk. 

4th.  Because  the  Act  of  1866  repealed  the  law  authorizing 
)m\  pendente  lite,  in  cases  where  bail  was  required  at  the 
cammencement  of  the  suit 

The  presiding  Judge  refused  to  dischat^  the  bail,  and 
that  refusal  is  the  error  alleged. 

N.  H.  SsirrH,  Hall,  for  plalntifls  in  error. 

PoE  and  Claek,  representing  Scarborough,  contra. 

Bg  the  Court. — Jekkins,  J.,  delivering  the  opinion. 

It  is  nnnece«sary  to  consider  any  but  the  third  ground 
k  ^GD  which  the  motion  to  discbarge  the  bail  pen/ienle  Ute  was 
caled,  VIE :  "  that  the  bail  process  pendente  lite,  was  not 
dby  Ihe  Clerk." 
ProocK-s  ia  a  mandatory  precept,  issuing  from  a  Court.    The 
Ottdale  \i  set  forth  in  the  body  of  the  instrument,  which  we 
4*  process,  and  this  may  be  printed,  or  written  out  by  any 
«r,  but  \i  is  the  signature  of  the  proper  officer  which 
nit^uacy,    From  the  inetrument  itself,  the  person  to 
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whom  it  is  addressed,  or  who  is  to  be  affected  by  it,  learns 
what  is  required  of  him ;  from  the  official  signature  he  learns 
that  it  emanates  from  a  Court  authorized  so  to  command  him. 
The  mandate, .  without  the  authenticating  signature,  is  no 
more  ^'process''  than  would  be  the  signature  without  the 
preceding  mandate.     This  would  seem  sufficiently  clear,  and 
has  been  repeatedly  held  by  this  Court,  regarding  original 
process.     By  the  Act  authorizing  bail  pendente  lite,  the  Clerk 
is  the  officer  required  to  issue  the  process,  and  is,  therefore, 
the  proper  officer  to  sign  it.     The  record  discloses  the  fact 
that  the  precept,  which,  with  the  Clerk's  signature,  would 
have  been  the  bail  process  in  this  case,  had  no  signature; 
there  wa&  therefore  no  bail  process  pendente  liUy  and  for  this 
reason  the  motion  should  have  been  sustained.     It  is  sug-* 
gested,  arguendo^  that  as  the  defendant  resided  out  of  the 
county,  there  were  probably  a  first  and  second  original  pro- 
cess, that  the  first  original  may  not  have  been  signed,  and 
the  second,  under  which  the  arrest  was  made,  may  have  been 
signed,  and  that  that  would  be  sufficient.     The  answer  is,  we 
are  governed  by  the  transcript  of  the  record. 
Let  the  judgment  be  reversed. 


John  W.  Lester,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

The  granting  or  refusing  of  bail  is  a  matter  within  the  sound  discretion 
of  the  Court  below,  and  this  Court  will  not  control  that  discretion  an- 
less  it  has  been  flagrantly  abused. 

Motion  for  bail,  in  Dougherty  Superior  Court.  Decided 
by  Judge  Allen,  at  December  Term;  1861. 

John  W.  Lester  stood  indicted  in  Dougherty  SuperiofT 
Court  for  the  murder  of  Albert  G.  Owen. 

He  was  arrested  under  the  charge  on  the  27th. of  Jua^ 
1861,  and  had  been  confined  in  jnil  ever  since  that  time. 
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At  the  December  Term,  1861,  he  was  put  upon  his  trial 
for  the  offence^  and  the  jury  failing  to  agree  upon  a  verdict, 
after  deliberating  for  about  thirty-eight  hourSj  were  dis- 
oharged,  and  a  new  trial  declared  by  the  presiding  Judge. 

Counsel  for  the  defendant  thenimoved  the  Court  to  admit 
Mud  defendant  to  bail,  and- predicated  their  motion  upon  the 
eertificate  of  Drs.  William  P.  Jennings,  M.  D,,  8.  S.  Craw- 
ford, M.  D.,  and  J.  P.  Hardwick,  M.  D.,  in  which  they  state 
that  they  had  examined  the  prisoner  in  the  jail  of  said  county, 
and  fonnd  him  suffering  from  a  deranged  state  of  his  heart, 
tod  his  general  health  impaired,  which  they  regarded  as  the 
teralt  of  his  confinement  in  said  prison.     The  physicians 
iceommended,  for  the  benefit  of  the  prisoner's  health,  that  he 
be  allowed  the  privilege  of  taking  exercise  in  the  passage  of 
the  jail,  under  the  supervision  of  the  jailor,  at  least  three 
boars  every  day,  and  also  that  he  be  changed  into  another  cell 
that  is  better  ventilated  than  the  one  he  was  then  in.     These 
commendations  were  made  by  the  physicians,  believing  as 
tbey  did  that  it  would  tend,  to  a  great  degree,  to  the  restora- 
tioa  of  the  prisoner's  health. 

The  presiding  Judge  refused  to  admit  the  prisoner  to  bail, 
bnt  pa»ed  an  order,  **  that  the  sheriff  and  jailor  should  have 
We  to  remove  the  prisoner  to  another  cell  not  unsafe,  and 
otherwise  to  better  the  condition  of  the  prisoner's  health,  if 
lot  inconsistent  with  the  due  custody  and  safe  keeping  of  the 
•id  prisoner." 
This  ruling  and  decision  of  the  Judge  is  complained  of  as 
^  uid  its  reversal  is  asked  by  the  plaintiff  in  error. 

Ik  H.  Clabk,  Strozier,  for  plaintiff  in  error. 

Bl  A.  V ASON,  contra. 

fte  (hurt — Lyon,  J.,  delivering  the  opinion. 

^granting  or  refusal  of  bail  in  criminal  cases  is  a  matter 

in  the  sound  discretion  of  the  Court,  toVbe  exercised 

,  aooording  to  the  facts  of  each  particular  case.   Corbitt 

'•iBtite,  24th  Georgia  Report,  392.    Before  this  Court 

You  xxxm — 13. 
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will  interfere  to  control  the  judgment  of  the  Court  below  in 
a  matter  resting  solely  in  its  discretion^  it  must  be  made  to 
appear,  that  it  has  been  exercised  in  an  arbitrary,  unjust  and 
oppressive  manner.  In  other  words,  that  such  discretion  has 
been  flagrantly  abused.  ^Lioyless  vs.  Harrell,  15th  Greorgia 
Beport,  566,  and  cases  cited. 

The  ground  upon  which  the  application  for  bail  was  passed 
in  this  case,  and  in  which  it  was  insisted  that  the  Court  had 
abused  its  discretion,  was  that  a  continued  incarceration  put 
the  prisoner's  life  in  great  jeopardy,  and  that  it  was  necessary 
that  he  should  be  admitted  to  bail  to  restore  bis  health, 
already  impaired  by  confinement,  etc.  The  position  of  coun- 
sel is  not  sustained  by  the  evidence  offered — the  certificate  of 
physicians.  They  say  that  they  find  him,  upon  examinatioo, 
'^  suffering  from  a  deranged  stat^of  his  heart,  and  his  general 
health  impaired,^'  which  they  regard  as  the  result  of  bis 
confinement  in  said  prison.^'  There  is  not  a  oonjecture, 
hazarded  by  the  physicians,  that  the  life  of  the  prisoner  will 
be  endangered  by  further  imprisonment.  Nor  do  they  re- 
commend his  enlargements,  on  the  contrary,  they  advise  some 
sanitary  regulations  that  physicians  would  prescribe  mosk 
probably  in  the  case  of  the  soundest  of  persons  in  close  con- 
finement. 

To  require  the  Court  to  grant  bail  in  such  a  case  would 
be  a  most  dangerous  precedent,  for  there  are  few  men  whoo^ 
health  is  not  impaired  by  close  confinement  in  a  prison  suffix 
oiently  close  and  strong  to  prevent  their  escape.  At  all  evenlB^ 
a  prisoner  would  always  be  able  to  get  a  certificate  of  anopin.^- 
ion  on  the  subject,  most  generally  one  that  he  would  be  cn.^ 
titled  to,  as  in  this  case,  but  always  one  some  how  or  odier. 

Let  the  judgment  be  afiirmed. 
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Eleazer  Taylor,  platntifi'  ia  error,  va.  Samuel  Jeteb, 
defendant  in  error. 

1.  The  firtlier  of  a  minor,  born  in  wedloclc,  is  its  natural  guardian,  and 

as  luck  ii  entitled  to  its  euBtody  and  managenient. 
2>  A  grant  of  letters  of  gaardiansbip  o*ar  the  person  and  propert;  of 
■DCh  a  minor  to  the  father,  by  a  Court  of  compAtent  jurisdictiou, 
where  the;  are  domiciled,  atrengthens  the  claim  of  the  latter  when 
contested  beyond  that  jurisdiction. 
t,  A.  judgment  or  decree  divorcing  husband  and  wife,  a  tinitulo  matri- 
■mat,  and  giTing  the  custody  and  education  of  a  child  of  the  mar- 
liaga  to  the  wife,  does  not  empowar  her  to  appoint  a  testamentarr 
gsaidian  for  that  child,  the  falbcr  surviving. 
4.  A  testamentary  guardian  cannot,  by  will,  transfer  the  custody  of  his 

ward  to  another, 
i.  The  place  of  a  child's  birth  ii  in  law  its  domicil,  if  it  were  at  the  time 

thcdomicil  of  its  parents. 
IL  ^e  domicil  of  birth  of  a  minor  continues  until  he  has  obtunedanew 

lomicil. 

T.  A  minor  ii  incapable  of  changing  his  domicil  dnring  minority.     Nor 

eu  B  stikuger,  without  the  consent  of  the  minor's  father,  (if  in  life,) 

diuge  it  by  removing  his  person, 

t.  If  a  minor,  without  the  consent  of  his  father,  (aljll  in  life.)  be  removed 

bj  a  stranger  from  another  State,  whore  ha  and  his  father  have  nntil 

neb  mnoTal  been  domiciled,  to  the  Stale  of  Oeorgia,  his  removal  is  a 

tort,  which  the  Courts  of  Georgia  will  not  sanction.     Whilst  they  will, 

in  necessary,  interpose  for  his  protection,   they  will  nevertheless 

ignUe  the  authority  over  him  of  the  futher  as  uatursl  guardian , 

I   ultss  ihown  to  be  an  unfit  or  unsafe  cuatodian.     And  if  the  father 

rkdbeen  approved  as  a  fit  and  proper  custodian  by  a  Court  of  the 

is  child  had  been  removed,  having  competent  anthoiity, 

ij  would  not  [jvertbrow  his  authority  except  upon  a  diilinct  U*Ut, 

od  upon  the  most  direct  and  overwhelming  evideuce  to  the  contrary. 

-  Bibeas  corpus.     Decided  by  the  Hon.  E.  H.  'WoHBlLL, 
kmbcFs,  oil  the  3d  of  July,  1861, 

•question  in  this  case  epringa  out;  of  the  following  state 
I,  to-wit :    Bamuel  Jeter,  a  man  between  fifty  and  sixty 
i  JKkfS  age,  intermarried  witb  Sarah  Taylor,  a  girl  eeveo- 
•wciglitccn  years  of  age,  in  the  spring  of  1853.     They 
^    ntbcr  until  the  latter  part  of  the  year' 1858,  when  a 
my  aro^e  between  them  in  relation  to  the  signing  of 
Tthe  wife  with  her  hnsbaod,  conveying  a  tract  of 
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land  to  a  son  of  the  husband  by  a  former  wife.  The  wife 
refusing  to  sign  the  deed,  was  told  by  her  husband  to  leave, 
and  take  her  damned  child  with  her.  She  had  a  little  boy 
by  the  name  of  Oscar  T.  Jeter^  then  about  five  or  six  years 
old.  She  packed  up  her  trunk,  and  called  a  servant  to  carry 
it  out  for  her,  and  the  husband  interposed,  saying,  ''by  G — d, 
no  more  calling  on  negroes  here,  wait  upon  yourself;"  where- 
upon she  carried  the  trunk  into  the  porch  herself.  She  left 
the  house  leading  her  little  boy,  and  walking  down  the  road 
toward  her  father's  house.  The  husband  declared  to  as  many 
as  three  persons,  on  different  occasions,  that  the  child  was  not 
his,  that  there  was  not  a  drop  of  his  blood  in  the  child's 
veins,  that  he  was  incapable  of  propagating,  and  that  if  he 
was  capable,  he  was  absent  from  home  about  the  time  the 
child  was  conceived.  The  wife  was  proven  to  be  of  good 
character,  virtuous,  chaste,  intelligent  and  discreet.  After 
the  separation  the  wife  filed  her  bill  in  equity  in  the  Chan- 
cery Court  of  Chambers  county,  Alabama,  for  a  divorce  and 
alimony,  in  which  case  it  was  decreed,  amongst  other  things, 
that  a  divorce  be  granted ;  that  the  husband  deliver  lip  cer- 
tain property  to  the  v^ife ;  and  that  he  also  pay  her  as  perma- 
nent alimony  the  sum  of  $20,000  00. 

It  was  also  decreed  that  the  custody  and  education  of  the 
child,  Oscar  T.  Jeter,  be  given  to  the  wife. 

On  the  8th  of  March,  1860,  Sarah  Jeter  executed  a  will, 
bequeathing  all  her  property  (with  some  trifling  exceptions) 
to  her  son,  with  limitation  over,  if  he  should  die  without 
issue,  and  appointed  her  father,  James  Taylor,  executor  of 
the  will,  and  also  declared  in  the  will  a  wish  that  he  should 
be  appointed  guardian  of  her  child  until  he  became  of  age. 

The  will  was  duly  proved,  aftier  the  death  of  Mrs.  Jeter, 
on  the  5th  of  April,  1860,  and  James  Taylor  exercised  the 
duties  of  said  guardianship  up  to  the  time  of  his  death. 

On  the  I5th  of  March,  1 860,  previous  to  his  death,  Jatnei 
Taylor  made  a  will,  in  which  the  guardianship  of  the  child, 
Oscar  T.  Jeter,  was  confided  to  his  son,  Eleazer  Taylor,  wlio 
was  appointed  one  of  the  executors  of  the  will,  with  direo- 
tion  to  execute  Sarah  Jeter's  will  also. 
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Od  the  3d  day  of  December,  1860,  Samael  Jeter  petitioned 
the  Court  of  Probate  for  the  couoty  of  Chambere,  in  th« 
State  of  Alabama,  stating  that  the  child  was  his  son,  that  he 
resided  in  said  oounty  of  Chambers,  and  had  an  estate  worth 
$28,000  00,  and  prayed  that  he  might  be  appointed  guardian 
of  the  person  and  estate  of  said  child. 

DanieJ  Taylor,  another  oncle  of  the  child,  filed  objections 
to  the  application,  which  objections  were  demurred  to,  and 
the  demurrer  sustained. 

Daniel  Taylor  decliniug  to  plead  over,  the  prayer  of  Jeter 
was  grantei^,  and  be  gave  good  securi^  and  was  appointed 
guardian  of  the  person  and  estate  of  the  child. 

After  the  death  of  James  Taylor,  Eleazer  Taylor  removed 
the  child  to  his  residence  in  Marion  county,  Georgia,  and 
applied  for  and  obtained  letters  of  guardianship  over  the 
penon  of  said  child,  in  1801. 

On  the  30th  of  April,  1861,  upon  application  of  3amufll 
Jftei  a  habras  corpus  issued  directing  Eleazer  Taylor  to 
bring  op  the  child  and  show  why  he  detained  him. 

Upon  the   liearing  of  the  habeas  corptu,  upon  the  facts 
before  ntated,  Judge  Worrill  awarded  the  custody  of  the 
diild  to  the  applicant,  Samuel  Jeter. 
That  decision  is  the  error  complained  of. 

B.  HlLb,  Cor  plaintiff  in  error. 

WiLET  Williams,  corUra. 

Bg  the  Court — Jenkiits,  J.,  delivering  the  opinion. 

€^ia  is  a  contest  between  the  father  and  a  maternal  uncle, 
child  under  fourteen  years  of  age,  (the  mother  being 
,)  for  the  custody  of  the~chi1d.  The  case  came  before 
Ibt  Court  on  a  return  to  a  writ  of  habetu  corpm,  sued  out 
it  UWrion  county  by  the  father  against  the  uncle.  The 
admits  the  possession,  iu  respondent  of  the  child,  and 
his  rjglit  to  such  possession. 
Ike  Court  below  awarded  the  poeaession  of  the  child  to  the ' 
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father^  (plaintiff  in  habeas  corpua,)  and  the  respondent  ex- 
cepted. 

The  reoord  disoloses  the  faots^  that  at  the  birth  of  the  child, 
Oscar  T.  Jeter,  the  subject  of  litigation,  his  parents  were 
domicilled  in  Chambers  county,  Alabama ;  that  they,  with 
the  child,  continued  to  reside  in  that  county  and  State,  until 
the  death  of  the  mother,  early  in  the  year  1860,  when,  or 
shortly  thereafter,  (the  father  then  and  still  residing  there,) 
respondent,  who  resided  and  now  resides  in  Marion  county, 
Greorgia,  without  the  consent  of  the  father,  removed  the  child 
to  the  latter  county  and  State. 

The  defendant  in  error,  who  was  the  promovant  below, 
rests  his  claim  to  the  custody  of  the  child, 

1.  Upon  his  natural  guardianship,  the  result  of  paternity. 

2.  Upon  an  order  and  judgment. of  Court  of  Probates  of 
Chambers  county,  State  of  Alabama,  appointing  him  guar- 
dian of  the  person  and  property  of  the  child,  after  the  death 
of  the  mother,  to-wit,  in  December,  1860. 

This  evidence  unquestionably  makes  a  prima  fade  case  for 
the  defendant  in  error. 

1.  It  were  a  useless  expenditure  of  time  and  labor  to 
adduce  either  argument  or  authority  in  support  of  the  general 
proposition,  that  the  father  is  the  natural  guardian  of  his  own 
minor  child,  and  as  such  entitled  to  its  custody  and  manage- 
ment. 

2.  And  again,  if  that  right  were  in  this  case  imperfect,  it 
received  judicial  recognition  and  confirmation  in  the  order 
and  judgment  of  the  Court  of  Probates  of  Chambers  county, 
Alabama,  (wherein  the  minor  was  born  and  domiciled,)  ap- 
pointing the  defendant  in  error  guardian  of  the  person  and 
property  of  his  child.  We  assume,  now,  that  the  doraioil  of 
the  child  was  unchanged  at  the  time  of  this  appointment. 
That  proposition  will  be  fully  discussed  in  considering  the 
case  made  by  the  plaintiff  in  error,  to  which  we  now  proceed. 

The  plaintiff  in  error  relies  for  his  defence,  1.  upon  docu- 
ments drawn  from  the  records  of  Chambers  county,  Alabama, 
viz:     1,  A  decree  in  chancery,  whereby,  at  the  suit  of  Sarah 
'  Jeter,  (the  mother,)  she  was  divorced  absolutely  from  Samuel 
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Jeter,  the  father,  and  the  cuBtody  of  the  child  awarded  to 
her.     2.  Her  last  will  aod  testament,  appointing  James  Tay- 
lor, (her  iather)  guardian  of  Oscar  T. ;  and  3.  The  last  will 
and  testament  of  sud  James  Taylor,  appointing  plainttfF  in 
error  his  guardian.     2.  Upon  theonler  and  judgment  of  the 
Court  of  Ordinary  of  I^Iarioa  county,  Georgia,  appointing 
him  guardian  o/  the  peraon  of  said  Oacar  T.     3.  How  far, 
then,  do  the  Alabama  records  avail  him  to  overcome  the 
claim  set  up  by  the  defendant  in  error?     lu  the  absence  of 
ibe  decree  iu  chancery  it  is  not  pretended  that  the  mother 
eould,  by  last  will  and  testament,  appoint  a  guardiati  for  the 
diiki,  the  father  surviving  her.     Whether  or  not  she  could 
doao,  under  any  circumstances,  in  Alabama,  we  need  not  con- 
eider.     In  Georgia,  there  is  an  enabling  statute,  authorizing 
widowed  mothers  to  do  so.     It  is  enougli  for  our  purpose  that 
in  tbis  case  that  authority  is  claimed  for  the  mother,  from  the 
decree  alone.     What  then  is  the  decree,  and  what  its  extent 
anil  force  ?     It  is  simply  "  thai  the  custody  and  ed^tcation  of 
Ik  child  of  the  marriage  be,  and  the  game  is  hereby  given  to 
1A«  plaintiff,"  (the  mother.)     It  does  not  dissolve  the  relation 
of  parent  and  child  between  Samuel  and  Oscar  T.  Jeter — 
iloes  not  boitardise  the  latter. 

What  the  result  would  have  been,  had  the  Court  gone 
briber  and  attempted,  by  decree,  to  separate  between  father 
ad  obild  at  effectually  as  It  had  done  between  husband  and 
life,  to  disiranchise  the  child  forever  from  paternal  authority, 
m  need  no:  pause  to  inquire.  It  is  enough  for  our  purpose, 
Sat  no  suc^  stringent  action  seems  to  have  been  ooutem- 
llited ;  certainly  none  such  was  taken.  The  decree  of  the 
Court  annulled  the  marriage — put  an  end  to  the  cohabitiou 
'  ibe  parents,  and  consequently  to  their  joint  control  and 
of  the  child  of  the  marriage.  To  avoid  future  contest 
them,  touching,  this  matter,  it  awarded  to  the  mother 
'ol  and  nurture,  influenced,  doubtless,  in  no  small 
by  the  consideration,  that  at  the  tlien  tender  age  of 
lild,  nothing  could  replace  a  mother's  assiduous  nurture 
ud  [>Ias[ic  government.  Touching  the  guardianship  of  the 
^u^  tlie  decree  eettles  nothing,  except  as  between  the  father 
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and  mother  under  then  existing  circumstances.  The  Court 
wisely  lefl  the  matter  to  be  dealt  with,  in  the  future,  under 
altered  oiroumstanceSy  as  the  interests  of  the  child,  controlled 
by  the  law  of  the  land,  might  require.  The  mother  survived 
the  divorce  a  short  time  only,  but  during  the  brief  interval 
exercised  without  let  or  hindrance,  the  delegated  author- 
ity. In  anticipation,  however,  of  her  demise,  she  attempted, 
by  testamentary  disposition,  to  devolve  the  guardianship  of 
her  child  upon  her  own  father,  to  the  exclusion  of  bis.  Whence 
was  the  authority  to  do  this  derived  ?  Certainly  not  from 
the  terms  of  the  decree.  Did  it  then  result  from  the  nature 
of  the  oi&ce  ?  Is  the  office  of  guardian  or  trustee,  appointed 
by  the  Chancellor,  transmissible  by  the  will  of  the  appointee? 
We  hold  that  it  is  not.  It  is  a  personal  trust,  revocable 
during  the  life  of  the  appointee,  (upon  a  proper  case  made,) 
by  the  rightful  tribunal,  and  invariably  terminating  with 
that  life.  ' 

In  this  case,  however,  there  appears  to  haVe  been  no  inter- 
ference by  the  father,  until  after  the  death  of  the  testamen- 
tary guardian  appointed  by  the  mother,  which  death  occurred 
soon  after  her  own. 

4.  The  guardian  of  her  testamentary  appointment  (James 
Taylor)  attempted  to  devolve  the  trust,  thus  irregular- 
ly coming  to  him,  upon  the  plaintiff  in  error,  by  like  tes- 
tamentary*  disposition.  Assuming  the  trust,  the  plaintiff 
in  error  took  the  child  into  his  custody,  and  removed  him 
from  the  State  of  Alabama  to  the  Stat^  of  Ceorgia.  What- 
ever may  be  said  of  the  validity  or  invalidity  of  the  fint 
testamentary  appointment  we  hazard  nothing  in  holding  the 
second  utterly  void. 

'^  A  testamentary  guardian  cannot,  by  deed  or  will,  trans- 
fer the  custody  of  his  ward  to  another.^'  Shelford  on  Mar- 
riage and  Divorce,  691,  citing  Yaugh,  179.  Yillaseal  vs. 
Mellish,  2  Swanst.,  633. 

The  records  adduced,  therefore,  from  the  State  of  Alabama 
do  not  sustain  the  right  of  the  plaintiff  in  error  to  the  cos- 
tody  of  the  child. 

He  must  stand  or  fall  upon  the  letters  of  guardiaosbip 
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granted  him  hy  the  Court  of  Ordinary  of  Marion  county,  in 
the  State  of  Georgia.     It  appears  by  his  own  showing  that 
he  did  not  obtain  the  custody  in  virtue  of  this  appointment, 
bat  sought  to  strengthen  it  thereby.     Was  this  a  valid  ap- 
pointment?   It  was  not  an  appointment  induced  by  the 
minor's  accession  to  property  lying  in  that  county,  or  being 
under  the  control  of  that  Court.     We  have  no  evidence  of 
such  occarrence,  and  moreover  it  was  a  guardianship  of  the 
person  only.     How,  then  did  that  Court  acquire  jurisdic-* 
tion  over  this  minor?    It  becomes   necessary  to  inquire 
where  his  domicil  was. 

6.  The  rule  of  law  is  ^*  that  the  place  of  birth  of  a  person 
iaoonsidered  as  his  domicil,  if  it  is  at  the  time  of  his  birth, 
tbe  domicil  of  his  parents.'^  Story's  Conflict  of  Laws,  sec-* 
tioB  46.  The  evidence  discloses  that  Chambers  coqnty,  Ala- 
bama, was  the  domicil  of  this  child's  parents  at  the  time  of 
htt  birth ;  that  it  still  continues  to  be  the  domicil  of  his 
&ther;  and  that  he  actually  remained  there  until  a  short 
time  prior  to  this  appointment. 

6.  Another  rule  of  law  is,  *'  that  the  domicil  of  birth  of 
mincNfB  continues  until  they  have  obtained  a  new  domicil. 
Ibid. 

7.  And  still  another  nile  is,  ^^  that  minors  are  generally 
bei|MibIe  of  changing  their  domicil  during  their  minority, 
ttd  therefore  retain  the  domicil  of  their  parents."  •Ibid. 

The  oondnsion  is,  that  this  child  has  not  now,  nor  ever 

hm  had,  any  domicil  other  than  Chambers  county,  Alabama. 

Hi  was  wrongfully  transferred  thence  to  Marion  county, 

Qmj^a,  and  as  he  could  not  change  his  domicil,  so  neither 

vrid  a  stranger  by  the  wrongful  removal  of  his  person. 

She  plaintiff  in  error  stands  before  the  Court  in  the  atti- 

lill^f  one  who  tortiously  seized  and  abducted  a  minor, 

claiming  to  have  given  jurisdiction  over  his  person 

Oonrt  in  Georgia,  and  then  calling  upon  that  Court  to 

that  jurisdiction  in  legalizing  the  tort.     Doubtless 

kindly,  meant  well,  to  the  infant,  and  that  may  be, 

•  joatification,  a  paliation  of  the  act,  in  a  moral  point  of 

»biit  in  law  there  is  for  it  neither  the  one  nor  the  other. 
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Our  conclusion  is,  that  at  the  lime  of  the  grant  of  lettero 
of  guardianship  to  Samuel  Jeter,  by  the  Court  of  Probates 
of  Chambers  county,  Ahibama,  tiiere  had  been  no  such  change 
•  of  domicil  of  the  child  as  divested  the  jurisdiction  of  that 
Court,  and  consequently  none  which  gave  jurisdiction  to  the 
Court  of  Ordinary  of  Marion  county,  Greorgia.  And  further, 
that  in  the  absence  of  both  grants  of  guardianship,  the  father, 
ai^  natural  guardian,  is  entitled  to  the  custody  of  the  child. 

8.  It  was  earnestly  and  forcibly  urged  upon  our  considera- 
tion, in  the  argument  of  counsel  for  the  plaintiff  in  error, 
that,  as  appears  by  the  evidence,  the  defendant  in  error, 
though  occupying  a  paternal  relation  to  the  child  is  an  unfit 
person  to  be  entrusted  with  his  control  and  education,  and 
that  Courts,  in  their  discretion,  should  always  refuse  to  exer- 
cise the  extraordinary  power  hero  invoked  in  behalf  of  such 
an  applicant.  I 

That  in  such  cases  Courts  should  always  look  with  an  eye 
single  to  the  interest  of  the  minor,  and  never  commit  him  to 
improper  or  unsafe  custody,  is  freely  admitted,  but  to  the 
appeal  made  in  this  case  there  are  sufficient  replies : 

First.  The  question  of  the  fitness  or  unfitness  of  the  appli- 
cant to  be  the  custodian  and  educator  of  a  minor,  does  not 
appear  to  have  been  made  in  the  Court  below.  There  is  no 
allegation  of  his'unfitness  in  the  respondent's  answer  to  the  ^ 
habeas  oorpuSf  nor  was  there  any  evidence  directly  to  the 
point.  The  plaintiff  in  error,  when  before  the  Court  belowj 
seemed  to  consider  himself  abundantly  fortified  by  the  record 
evidence  (before  recited)  of  his  rightful  guardianship.  These 
reliances  we  have  already  shown  cannot  avail  him. 

Along  with  the  exemplification  of  the  Chancery  proceedings 
in  Alabama  came  the  evidence  submitted  to  the  Chanoellor. 
Thus  it  incidentally  appears  that  there  had  beena  matrimonial 
quarrel  between  the  parents  of  the  child,  ending  in  the  ejeo* 
tion  by  the  husband,  from  his  homestead,  of  wife  and  cbildy 
and  a  disowning  of  the  child.  Upon  this  evidence,  tho8 
incidentally  adduced,  and  without  any  allegation  of  unfit- 
ness in  the  pleadings,  the  argument  of  counsel  we  are  now 
considering  is  predicated. 
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Had  the  respondent  to  the  habeas  eorptu  intended  to  rely 
upon  the  ground  of  nnfitness  fer  the  oiBoe  in  the  applicant, 
the  latter  should  have  been  notified  of  it  by  a  distinct  alle- 
gation in  the  answer,  and  there  should  have  been  direct,  sat- 
isfactory proof  adduced  to  sustain  it.  The  door  would  theo 
bave  been  opened  for  the  introduction  of  evidence  in  rebuttal. 
AatUe  cause  was  conducted  below,  the  appHennt  was  war- 
nnted  in  supposing  that  the  respondent  intended  to  rely  solely 
upon  re(.-ord  evidence  of  his  own  superior  claim  to  tlie  cus- 
tody of  tbe  child. 

Secondly,  After  the  decree  in  chancery,  and  after  the 
death  of  the  mother,  the  defendant  in  error,  induced  by  tbe 
coDBideration  that  the  child  had  becohie  possessed  of  consid- 
oable  eetate,  applied  to  the  proper  tribunal  in  Alabama  for 
I*er8  of  guardianship  of  the  property,  as  well  as  the  per- 
son, of  the  child.  This  application  was  resisted  by  another 
■utoval  uncle,  a  brother  of  this  plaintiff  in  error.  On 
dmarrer  to  the  eaceai,  the  Court  overruled  it,  and  gave  the 
caveator  the  privilege  of  pleading  over,  which  was  declined. 
The  application  was  granted,  bond  and  security  taken,  and 
letters  issued.  The  vicinage  wherein  was  the  domicil  of  the 
&tlwr  and  the  child,  was  within  the  jurisdiction  of  that 
Court.  There  the  parties  were  known,  evidence  of  the  fit- 
■w  or  uotitness  of  the  Either  for  the  guardianship  easily 
Mkinable,  and  opposition  actually  made  by  one  in  the  in- 
tnat  of  the  plainlifT  in  error,  related  in  like  manner  to  the 
■■or.  There  should  this  contest  have  been  waged — (here 
I  "^  ooald  it  have  been  waged,  but  for  the  lawless  removal 
■t  the  minor,  Shall  the  Courts  of  Gcogria  avail  tliemselves 
'ttort  to  \trest  from  those  of  a  sister  State  a  jurisdiction 
appertaining  to  them  ?  We  say  not;  rather  let  the 
nanded  to  them.  The  grant  of  guardianship 
lurtof  Probates  does  not,  any  more  than  did  the 
chancery,  confer  upon  the  appointee  a  vested  title. 
rcposee  in  him  a  trust  for  the  benefit  of  the  infant, 
lie  wtienever  abused. 

t,  to  the  Courts  of  Alabama  properly  belongs  this 
with  them  is  the  responsibility,  which,  we  doabt 
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not,  will  be  well  met^  and  to  their  keeping  we  think  the  Court 
below  very  properly  remanded  this  tender  victim  of  a  family 
feud. 

Let  the  judgment  be  affirmed. 


CASES 

ARGUED  AND   DETEBMINED 
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AT    ATLANTA, 
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CHABLE3  J.  JENKINS,  J 


Jobs  K.  Macrea,  plaintiff  in  error,  cs.  Q.  R.  Nolan, 
defendant  in  error. 

I' A  claimant  wlo,  pending  the  trial  of  bis  case,  afi  before  verdict,  toI- 
ntirilj  witbdrMTi  bis  claim  from  the  Court,  caanot  afterirardB  except 
Wu;  deci«ion  of  tb«  Court  made  prior  to  such  wltbdrairal.  There 
KBUms  no  case  in  which  an  appeal  can  be  taken  to  tbis  Court. 

Ckirn,  in  Fiilfon  Superior  Coart,  on  appeal.  Tried  before 
Mge  Bui-i,,  at  April  Terra,  1861. 

Hie  writ  of  error  in  this  case  was  diemissed  on  motion  of 
Vlud  for  defendant  in  error,  on  the  ground  that  it  appeared 
«■  the  record  that  plaiotiiT  in  error  had  no  case  in  the 
^Wt  below  ou  which  to  found  I>is  bill  of  exceptions. 

Ibe  record  diBcloses  that  Nolan  brought  an  action  in  FiiU 
'  ^Inferior  Court  against  Williams  and  Baker,  and  Holland 
VttdoTSBr,  and  obtained  a  judgment.  In  entering  up  judg- 
MDt  H<jlland  was  not  designated  as  endorser,  and  execution 
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issued  against  Williams,  Baker  and  Holland  jointly.  Hoi 
land  paid  off  the  fi.  fa,,  and  then  caused  it  to  be  levied  on 
certain  negroes,  the  property  of  his  co-defendant,  Baker. 
Macrea  interposed  his  claim,  and  the  case  was  transferred  to 
the  Superior  Court  by  appeal.  Upon  the  trial  the  Court 
permitted  these  facts  to  be  proven  by  the  introduction  of  the 
original  declaration  on  which  the  judgment  was  founded,  and 
by  other  evidence.  Claimant  objected  to  the  admission  of 
this  evidence,  and  afler  it  was  admitted  by  the  Coart  he 
withdrew  his  claim  and  brought  his  bill  of  exceptions. 

Stone,  for  plaintiff  in  error.  ' 

HoYT,  for  defendant  in  error. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

It  appears  from  the  record,  that  at  the  time  the  bill  of  ex- 
ceptions was  filed  in  the  Court  below,  there  was  no  such  case 
as  this  in  that  Court,  and  yet  there  is  no  exception  toaof 
judgment  of  the  Court,  dismissing  the  case  or  finally  dispos- 
ing of  it.     If  the  record  disclosed  any  such  judgment,  and  an 
exception  thereto,  it  would  have  been  superceded  by  the  bill 
of  exceptions,  and  the  consideration  not  only  of  that  alleged 
error,  but  of  al Lathers  alleged  and  properly  excepted  to  as 
having  been  committed  in  the  progress  of  the  trial,  would  kave 
been  open  to  us.     But  the  truth  is,  that  the  claimant,  dissat- 
isfied with  a  decision  of  the  Court  admitting  certain  evideooe 
to  which  he  objected,  voluntarily  withdrew  his  claim,  as  the 
law  allows,  and  then  excepted  to  the  supposed  erroneous 
ruling.     Had  he  prosecuted  his  claim  and  had  final  judgment 
passed  against  him,  we  might  have  overruled  that  final  jadg- 
ment  by  reason  of  error  in  the  admission  of  evidence.    Bo^ 
were  we  now  to  hear  this  case  on  its  merits,  and  adjadge  that 
the  ruling  of  the  Court  was  erroneous^  it  could  avail  th0 
plaintiff  in  error  nothing.     His  voluntary  withdrawal  of  biB 
case  would  stare  him  in  the  face  when  he  presented  our  jac^ 
ment  of  reversal.     Against  that  we  cannot  relieve  him«    I^ 
was  an  error  of  his  own,  not  of  the  Court.    He  must  inter* 
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pose  another  claim  or  remain  in  the  position  he  voluntarily 
■gaumed,  viz:  that  of  having  abandoned  a  right  lie  bad  pre- 
Tioosly  asserted.  He  hod  no  longer,  in  the  Court  below,  a 
cue  ia  which  an  appeal  could  be  taken  to  this  Court. 

The  tnotioQ  of  the  defendant  in  error  must  prevail, 

L^t  the  writ  of  error  be  dismissed. 


iiMEn  B.  AVii^oN,  pluintfflr  in  error,  vs.  The  State  op 
Geobqia,  defendant  in  error. 

1.  Ilia  not  error  in  a  Jndge  of  the  Superior  Court  to  reruse  to  entertain 
t  Kcond  ehowing,  for  the  continuance  of  a  cause,  after  a  previoua 
^Dwiug  and  jadgment  orerruling  the  motion,  unleaa  in  the  second 
>Lo»ing  lacta  be  stated,  which,  ia  the  esercise  of  a  Bound  judicial 
dJMrctioD,  would  take  the  case  out  of  the  operation  of  the  58d  Com- 
mon Law  Rule  of  Practice— as  e.  g.  the  occurrence  of  a  rause  not  ■ 
niitiog  when  the  first  showing  was  made,  or  other  cause,  standing  on 
th»  nme  footing  of  reason  and  justice. 

t  New  trial  refused  on  the  alleged  ground  that  the  verdict  was  contrary 
to  law  and  the  evidence. 

t  Where,  in  charging  the  jury,  the  Court  correctly  states  the  law  gov- 
eraicg  the  case,  bat  exception  is  tnkeii  to  an  illustration  used  by  the 
Coert  ezpIauatot7  of  a  legal  principle,  this  Court  will  not  narrowly 
Mtntinize  the  illuBtration  if  satis&ed  that,  whether  right  or  wrong,  it 
WW  not  calculated  to  mislead,  and  did  not  in  fact  mislead  the  jury. 

Murder.     In  Fulton  Superior  Court.     Tried  before  Judge 
J'BtlL,  at  October  Term,  1861. 

At  the  October  Trrna,  1861,  of  Fulton  Superior  Court,  an 
raent  was  found  against  James  R.  Wilson,  the  plain- 
a  error,  and  his  father,  John  L.  Wilson,  for  the  murder 
toaltts  Terry,  and  at  the  same  term  they  were  jointly 
MR  their  trial. 

When  the  case  was  called  the  prisoners  announced  "  not 
Wdj ,"  aud  made  iu  writing,  under  oath,  the  following  mo- 
a  continuance: 
I  Court  appeared  John  L,  Wilson  and  James  R. 
I,  who  being  du  ly  sworn,  depose  and  say,  "  that  neither 
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of  them  are  ready  for  trial  at  this  term  of  the  Coart  on 
account  of  the  recent  finding  of  the  bill  of  indiotment,  and 
the  pablic  excitement  and  prgudice  existing  against  them  on 
account  of  the  supposed  commission  of  the  offense  with  which 
they  are  charged,  and  the  publications  made  in  the  Southern 
Confederacy  at  and  after  the  time  of  the  commission  of  the 
supposed  said  offence. 

And  they  further  swear,  that  they  are  not  ready  on  account 
of  the  absence  of  Solomon  Kent,  Alston  Ward,  and  Henry 
Stephens,  for  whom  subpoenas  have  been  issued,  and  who  are 
absent  from  the  Court  without  the  leave  or  procurement  of 
deponents,  and  that  subpoenas  were  placed  in  the  hands  of 
J.  C.  Rosberry,  a  constable  for  said  county,  and  he  reports 
that  he  could  not  find  them,  and  that  he  heard  that  Solomon 
Kent  had  gone  to  Virginia  to  the  war,  and  that  they  were  in 
this  county  when  their  subpoenas  were  issued,  and  that  they 
expect  to  made  diligent  efforts  to  have  them  in  attendance  at 
the  next  term  of  this  Court,  and  have  made  all  exertions  in 
their  power  to  have  them  at  this  term  of  the  Court.    Bj 
Solomon  Kent  deponents  expect  to  prove,  that  said  Kent 
saw  the  deceased,  Thomas  Terry,  strike  the  first  blow  on  the 
head  of  John  L.  Wilson  with  the  stirrup  iron  of  a  saddle, 
with  the  stirrup  leather  wrapped  around  his  wrist,  and  com- 
menced the  fight  without  any  provocation  on  the  part  of 
deponents.    Also,  that  they  have  been  informed  by  W.  A 
Wilson,  the  son  and  brother  of  deponents,  who  is  now  absent, 
that  Alston  Ward  would  be  a  good  witness,  and  to  have  him 
subpoened,  as  he  would  be  a  good  witness  from  what  he  had 
said  to  him. 

Deponents  further  swear,  that  this  application  is  not  made 
for  delay  only,  but  to  get  a  fair  trial,  and  subserve  the  ends 
of  justice,  and  that  they  cannot  safely  go  to  trial  wiUioot  said 
witnesses  being  present.^' 

The  motion  to  continue  was  overruled,  and  prisoners  ex<- 
cepted.    Judge  Bull  remarks  as  follows  in  regard  tothk-. 
motion:     ''This  affidavit  was  made  out  and  sworn  to  aflif' 
the  Court  had  decided  upon  another  and  previoos  oo€^  ittr' 
which  not  a  single  legal  ground  of  continuance  was  oontaindy 


ATULNTA,  MARCH  TERM,  1862.  209 

WilMDM.  The  BUM  af  Geargik. 

and  the  only  l^al  grounds  cootained  in  this  were  Buck  aa 
were  suggested  by  the  Solicitor  Qeneral  in  Ri^uing,  or  the 
Coort  in  dedding  npon  Uie  first  showing. 

The  continuance  being  refused,  the  counsel  for  the  pris- 
mers,  Messrs.  Grsskill  and  Manning  then  and  there,  in  opea 
Court,  abandoned  the  case,  whereupoa  the  Court  appelated 
Ames.  W.  Hammond  and  Moees  C.  Blancbard,  Eeqrs,  to 
lepresent  the  aocnsed,  they  being  unable  to  employ  counsel. 

EVIDENCE  FOB  THE  STATE. 

W.  A.  Keknedt  sworn,  says :    I  saw  Thomas  Terry  at 

■y  honse,  in  Fulton  county,  on  3d  of  August,  1861 ;  Terry 

WM  going  by  up  town ;  on  hie  coming  back,  about  five  o'clock, 

I     vitoees  was  in  his  shop,  Terry  had  passed  by,  Mr.  Cowen 

VIS  in  shop  with  witness,  aud  hailed  Terry,  Terry  bid  him 

good  evening;  witness  also  spoke  to  Terry,  and  asked  him 

to  light,  Teny  said  he  did  not  have  time,  witness  remarked 

Ihit  ba  had  reoeived  a  letter  from  his  son  in  Virginia;  when 

vitaefla  told  him  this  he  readily  got  down,  just  as  he  got 

down,  the  Wilsons  coming  out  of  town,  passed  witness'  win- 

dow;  Terry  came  to  window  and  stood  in  it,  the  prisoners 

I  vent  on  to  the  iomer,  where  they  overtook  Mr,  MoDuffie, 

nt  round  and  came  back;  Mr.  Teny  was  already 

I  teidiog  there^  witness  was  reading  the  letter;  they  all  stood 

^uetly  until  witness  had  finished  reading  the  letter,  when 

1  Tttty  ratlier  stepped  back ;  Mr.  Cowen  said  something  to 

L)ha  about  a  saddle  trade,  and  he  and  Terry  went  to  about 

e  of  the  street;  shortly  ailer  Terry  turned  around  and 

e  back  to  his  mule,  and  about  that  time  John  Wilson 

a  to  him,  and  said  be  wanted  to  see  him  a  minute ;  Terry 

i  off  from  his  mule,  and  walked  to  where  John  Wilson 

inding,  and  said  to  Wilsou  be  could  see  him ;  WilstHi 

K«at  with  an  oath,  aud  about  the  same  time  struck  Terry 

isihe  ta«c  with  his  fiat,  and  Terry  struck  at  Wilson  with  an 

UdUfaahioQed  stirrup,  the  leather  had  no  buckle,  looked  as 

1  been  hanging  to  the  horn  of  the  saddle ;  the  liok 

t  seem  to  strike  Wilson,  but  saw  afterwards  that  It 

t  that  time  James  Wilsoo  was  close  by,  and-  bad  a 

Vouxxzin — 14. 
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bottle,  heard  a  crash,  and  saw  pieces  of  bottle  falling,  James 
Wilson  had  the  bottle ;  Terry  fell,  and  John  Wilson  followed 
him  up,  and  commenced  beating  him  in  the  fiu»;  witness 
hallooed  to  a  gentleman  to  part  them,  and  no  one  doing  so, 
witness  threw  down  his  work,  and  went  out  and  parted  them ; 
John  Wilson  struggled  hard  to  get  loose,  and  swore  he  wanted 
to  kill  Terrj,  witness  scuffled  a  good  while  to  get  him  awaj, 
got  him  off,  and  witness  turned  to  his  son,  who  had  knocked 
Terry  down  with  the  bottle,  and  told  him  he  had  better  take 
John  Wilson  off  from  there;  witness  turned  back  to  Teny; 
James  Wilson  was  pulling  his  father  down  the  street  towards 
home ;  witness  took  Terry,  who  had  gotten  up,  by  the  hand, 
and  led  him  to  witness'  house ;  Terry  seemed  to  be  badly 
hurt,  and  bled  freely,  he  tried  to  talk,  but  could  not;  at  the 
suggestion  of  Mr.  Cowen  a  doctor  was  sent  for,  who  came 
about  a  quarter  of  an  hour  after;  Terry  complained  of  beiiig 
sick,  and  wanted  to  lie  down ;  Dr.  Gilbert  told  him  to  sH 
mute,  and  examined  his  head ;  witness  then  took  him  into 
the  house,  and  laid  him  down  ;  he  seemed  to  get  worse  naiil 
he  died  the  next  morning  at  a  quarter  past  two  o'clock;  Dis^ 
Gilbert,  Beach  and  Brown  came  to  see  him;  witness  was 
asked  a  few  days  before,  by  James  and  Alston  Wilson,  if  he 
had  seen  Terry  go  up  town,  they  said  a  difficulty  was  betwceo 
them,  and  they  intended  to  whip  him,  Terry,  i^T  they  could 
find  him  in  town ;  they  lefti  the  window  and  went  up  town; 
they  said  there  had  been  a  difficulty  between  Terry  and  Wal- 
ton Wilson's  wife,  and  that  it  was  on  account  of  abusing 
Walton  Wilson's  child,  said  Terry  had  whipped  the  child| 
and  had  threatened  them  and  Mrs.  Wilson,  and  that  thej 
intended  to  have  satisfaction  from  him ;  after  they  retnmedy 
they  said  they  had  not  seen  Terry;  Alston  Wilson  went  tip 
to  his  father-in-law's,  and  after  he  left  James  Wilson  coib-> 
menced  talking  about  the  difficulty  between  Terry  and  him- 
self; he  said  they  had  had  a  difficulty  some  time  before  thal^ 
and  that  he  had  gone  to  Terry's  house,  and  Terry  came  oo^ 
and  brought  a  wagon  spoke  with  him,*  "  said  he  had  a 
tol,  and  thought  it  was  concealed,  but  found  it  was  not^'^. 
fonnd  he  was  not  in  a  position  to  carry  on  a  difficulty. 
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mot  off;  he  did  not  renew  it  then,  but  said  he  was  deler- 
nined  to  have  aatis&ction  of  Terry,  that  if  he  could  not  g«t 
to  iriiip  him  he  would  waylay  him,  and  if  he  could  not  exe- 
at«  it  that  way,  he  would  go  to  Terry's  hoase  and  oall  him 
oat,  that  he  would  have  something,  and  pop  would  go  some- 
tbing,  and  that  would  be  satisbrtioD;  said  he  was  not  as 
|0od  a  man  as  Terry,  and  when  he  met  him  he  intended  to 
ke^  oool;  the  bottle  used  was  a  large  champagne  bottle,  the 
bwa  part  qoite  thick,  and  it  was  heavy. 

Cbobb-Exaiunbih— James  Wilson  never  told  witness  tliat 
He  intended  to  shoot  Terry ;  did  not  see  anything  in  the  bot- 
tle oaed,  did  not  see  it  until  it  was  in  pieces ;  did  not  see  It 
ilrike  Terry's  head ;  heard  the  crash,  which  sounded  like 
Mriking  a  bog — sounded  dead ;  did  not  see  prisoner  have  the 
bottle,  did  not  see  the  lick  struck  with  the  bottle;  Teny 
itrBok  old  man  Wilson  with  the  stirrup  ;  he  had,  the  stirrup 
Intber  wrapped  around  his  hand  and  over  his  wrist  Wbeo 
lid  man  Wilson  said,  Mr.  Terry  I  want  to  see  you,  Terry 
nplied,  you  (an  see  me  now.  When  witness  pulled  old  man 
Wilson  off  he  smelt  whisky. 

J^MiiCE  Bbbbs  testifies :  that  afler  the  reading  of  the  let- 
Mr  Twty  started  to  his  mule,  when  Jolin  Wilson  said  he  had 
a  word  with  him,  and  wanted  him  to  step  out  in  the  road; 
Tny  replied  he  did  not  want  to  have  any  fuss  with  him, 
I  aboald  not  do  it ;  Terry  went  to  his  mule,  took  his 
;  Mimp  off,  and  then  went  into  the  road.  John  Wilson  struok 
i  Smy  first,  I  think,  when  Terry  struck  John  Wilson,  and 
■  James  Wilson  struck  Terry  with  a  bottle  and  knocked 
f%i  down  ;,  the  bottle  ^ras  a  long  champagne  bottle,  thick 
|4Ae  bottom.  When  Terry  fell,  the  old  man  jumped  upon 
[vdatruck  him  several  times  with  his  fist;  James  Wilson 
Lennedy  took  the  old  man  off;  James  Wilson  took  hold 
■.Wilson  before  Kennedy  came  np. 
»-ExAMiSED. — James  Wilson  had  the  bottle  all  the 
{•Terry  took  the  stirrup  off  very  quick,  and  approached 
•  Wilaons  a  little  faster  than  common. 

'  dBe  and  Cowen  were  also  sworn,  but  there  is  nothing 
ttrtimony  necessary  to  be  inserted  here.    It  was  also 
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proven  by  the  physicians  that  Terry's  death  was  caused  by 
the  wound  on  his  head. 

The  prisoners  introduced  no  evidence^  and  the  Court  hav- 
ing charged  the  jury,  they  returned  a  verdict  of  ^'guilty/'  as 
to  James  R.  Wilson',  and  of  **  involuntary  manslaughter  in 
the  commission  of  an  unlawful  act/'  as  to  John  L.  Wilson. 

Counsel  for  James  B.  Wilson  moved  the  Court  for  a  new 
trial,  on  the  grounds, 

1.  Because  the  Court  erred  in  not  granting  a  continuance 
on  the  written  application  of  the  prisoners  by  their  oounsel. 
Manning  and  (jaskill. 

(See  the  note  of  Judge  Bull,  supra,  as  to  this  ground.) 

2.  The  Court  erred  in  not  granting  a  continuanoe  on  the 
additional  ground  that  Y.  A.  Gaskill,  one  of  the  attorneys 
for  prisoners,  stated  to  the  Court,  that  by  a  conversation 
with  a  material  witness  for  the  prisoners,  he  learned  that  he 
was  an  important  witness,  and  that  he  had  sent  him  away  to 
make  arrangements  to  raise  money  to  pay  a  fee,  that  he  had 
not  returned,  and  that  therefore  he,  Graskill,  determined  to 
abandon  the  case  in  open  Court. 

To  this  ground  Judge  Bull  appends  the  following  note : 
*'  There  was  no  motion  for  continuance  or  postponment  of 
the  case  on  this  second  ground  in  the  riile  nm,  nor  was  the 
statement  made  till  the  Court  had  decided  the  motion  ibr 
oontinuanoe.  I  regarded  it  as  a  matter  personal  to  the  attor- 
ney." 

3d  and  4th.  Because  the  verdict  was  contrary  to  law  and 
without  any  sui&cient  evidence,  and  without  evidence. 

6.  Because  the  charge  of  the  Court  was  erroneous  in  this: 
In  the  argument  of  the  Solicitor  General  he  contended  if  a 
person  should  shoot  at  a  bird  in  a  crowd  and  kill  a  o^an,  it 
would  be  murder,  and  counsel  for  prisoners  denied  this  pRh 
position  and  stated,  that  if  a  man  should  shoot  at  a  hog  whioh 
he  had  no  right  to  kill,  and  in  so  doing  should  shoot  and 
kill  a  man,  it  might  be  murder,  but  not  if  he  shot  at  a  biid^ 
which  it  was  not  unlawful  to  shoot  at ;  and  the  Coort  in  Up 
diarge  to  the  jury,  amongst  other  things,  said :  '^  It  is  tnu/* 
as  it  has  been  contended  by  the  Solicitor  General,  ''  if  a  ma^ 
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■hoot  at  a  bird  in  a  crowd,  and  kill  a  man,  it  is  murder, 
wbetiier  he  intended  to  kill  tbe  man  or  not." 

To  this  ground  the  Court  appends  the  following:  "The 
charge  of  the  Court  upon  that  subject  was  literalljr  as  fol- 
lows, while  reading  and  explaining  the  several  olaoses  in  the 
penal  code  in  relation  to  the  several  grades  of  homiaide,  the 
Conrt  remarked:  "Men's  intentions  were  ordinarily  to  be 
determined  by  their  acts,  and  the  declarations  accompanying 
ttiese  acts.  Therefore,  if  a  man  strike  another  with  a  weapon 
likely  to  produce  death,  and  with  sufficient  force  to  produce 
death,  the  presumption  is  that  he  intended  to  kill,  unless  tbe 
eridence  shows  that  the  killing  was  involuntary. 

Bat  there  are  cases  where  the  homicide  is  murder,  though 
there  may  be  no  positive  intention  to  take  the  life  of  the 
deceued.  As  if  the  killing  happen  in  the  commiseion  of  an 
■alawful  act,  which,  in  its  consequences,  naturally  tends  to 
dntroy  the  life  of  a  human  being ;  for  instance,  for  the  sake 
(f  illastraUon,  if  a  man  in  attempting  to  procure  an  abortion 
UUi  tbe  woman  without  intending  it,  or,  in  the  case  put  by 
the  Solicitor  General,  if  a  man  in  a  crowded  thoroughfart^ 
»itb  a  recklflfls  disr^ard  of  human  life,  fire  a  gun  at  a  bird  in 
Ae  direction  of  the  crowd,  at  the  manifest  risk  of  kilting 
e  human  being,  although  he  may  have  had  no  particular 
otlice  against  any  one  in  the  crowd,  and  no  positive  inten- 
tion to  lake  the  life  of  any  individual,  yet  if  he  kills  a  human 
'  bong  instead  of  the  bird,  under  such  circumstances  it  ismur- 
[  fe  (I  did  not  intend  to  give  the  exact  words  of  the  Soli<n- 
I  fer  Qsieral ;  the  above  was  the  substance  of  his  illustration.) 
I  Ik  if  a  man  in  connection  and  acting  together  with  one  or 
B  others,  kills  another  in  tbe  prosecution  of  a  riotous 
^  or  if  he  beata  another  in  a  brutal  manner  with  a 
I  oalcnlated,  when  thus  used,  to  produce  death,  and 
1  a  reoklesi  and  wanton  disregard  of  buman  lifcb 
i  he  may  not  intend  to  pursue  his  violence  to  a  fatal 
ion,  in  all  these  cases  though  the  killing  be  involun- 
'1  tbe  law  makes  them  murder.  The  law  is  too  ten- 
toiuui  life  to  allow  it  wantonly  and  capridonsly 
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The  motion  for  a  new  trial  was  overruled  on  all  the 
grounds  therein  taken^  and  this  decision  is  allied  as  error. 

A.  W.  Hammond,  Blanchabd,  for  plaintiff  in  error. 

N.  J.  Hammond^  Solicitor  General,  contra. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

After  verdict  against  the  prisoner,  he  moved  for  a  new 
trial  in  the  Court  below  on  several  grounds,  which  motion 
was  overruled.  The  prisoner  excepted  to  that  judgment  and 
alleges  error  upon  each  ground  of  the  motion  so  overruled. 

The  two  first  grounds  will  be  considered  together,  being 
predicated  upon  rejected  applications  for  a  continnanoeof  the 
cause,  when  called  for  trial. 

1.  It  appears  from  the  record  that  the  prisoner  made  two 
separate  attempts  to  effect  a  continuance  of  his  cause,  the  one 
immediately  succeeding  the  other,  or,  in  other  words,  he  pre- 
sented in  support  of  his  motion  to  continue,  two  distinct 
specifications  in  writing  of  the  grounds  relied  upon,  tbe 
second  not  having  been  presented  until  judgment  had  been 
pronounced  upon  the  motion,  as  sustained  by  the  first  written 
showing.  It  further  appears,  that  all  of  the  grounds  taken 
in  the  second  specification  existed,  and  must  have  been  known 
to  the  prisoner,  when  his  motion  was  made.  No  exception 
is  taken  to  the  refusal  of  the  continuance  asked,  in  so  iar  ts 
it  overruled  the  grounds  presented  in  the  first  specification. 
The  insufficiency  of  those  grounds  seems  to  be  tacitly  admit- 
ted by  the  plaintiff  in  error.  The  question  we  are  to  con- 
sider is,  whether  the  Court  erred  in  overruling  the  motioa 
on  the  grounds  taken  in  the  second  specification. 

We  do  not  deem  it  necessary  to  l6ok  into  the  details  of 
this  second  specification,  nor  to  inquire,  whether  or  not^  h§A 
it  been  presented  originally  before  a  judgment  upon  the  mo- 
tion to  continue  had  been  evoked  and  pronounced,  it  shonU 
have  been  held  sufficient.  It  was  not  overruled  in  the  Ooirt 
below  because  of  its  insufficiency,  taken  per  ae*  By  the  ijot 
approved  24th  December,  1821,  T.  R.  R.  Cobb's  Digest,  4«0, 
the  Judges  of  the  Superior  Courts  of  this  State  are  requireA^ 
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(after  the  next  eleotion  of  Judges,)  to  oonvene  utnualty  at 
the  Beat  of  GoTernment,  "  for  the  purpose  of  establishing 
aoiform  rnla  of  practioe  throughout  the  several  circuits  of 
this  State."  And  it  is  made  the  duty  of  the  Judges  so  ood- 
rening  to  notify  absent  Judges  of  such  rules,  or  alterations 
of  mlea,  aa  may  be  so  established. 

In  the  passage  of  this  Act  it  was  the  manifest  intention  of 
the  L^islature  to  refer  to  the  sound  discretion  of  the  Judges, 
adooated  in  the  science  and  ezperienoed  in  the  practioe  of  the 
law,  those  numerous  minor,  yet  important,  regulations,  neor 
MBiy  to  facilitate  the  proceedings  of  the  Courts,  to  prevent 
UKoeaaa^  delays,  and  to  forestall  undiie  advantages  which 
<i»  ingenuity  of  one  party  might  secure  to  him  over  the 
otfaer.  We  think  this  discretion  was  wisely  aud  properly 
r^oeed.  It  was  not  reposed  in  each  Judge,  severally,  to  be 
oerciBed  in  the  circuit  in  which  he  bad  been  specially  eleo- 
tad,  bat  in  a  conventioo  of  all  the  Judges,  bringing  together 
ihHr  wisdom  and  experience  separately  acquired,  a  discretion 
b  be  exeioised  by  the  uujority  for  the  government  of  all  and 
Mch.  It  was  manifestly  the  intention  of  the  Legislature, 
dttt  each  Jd(^  should  conform  to  the  rules  of  practice  thus 
Mablisbed,  whether  they  chanced  to  meet  hie  approval  or 
M,  otherwise  one  great  objeet  distinctly  stated  in  the  Act, 
"tbe  establishment  of  uniform  rules  of  practice  in  the  several 
wwits,"  must  iail. 
la  obedience  to  tfa  is  Act,  the  Judges  of  the  Superior  Court 
.  hn  assembled  and  established,  and  from  time  to  time  altered 
■  of  practice,  as  well  known  to  the  profession  as  the  laws 
tf  die  land.  The  S3d  rule  la  in  these  words :  "  All  grounda 
tfaoticHi  for  non^ait  in  arrest  of  judgment,  and  /or  contin' 
^«to.,  must  be  urged  and  insisted  upon  at  once.  And . 
I  deoiwon  upon  one  or  more  grounds,  no  oikerg  aJUr- 
^urgtd  wSl  be  heard  by  the  Court"  We  understand 
irned  Judge  in  the  Court  below  to  have  placed  his 
itto  entertain  the  grounds  presented  in  the  second  show- 
Q  aopport  of  the  motion  for.a  continuance,  upon 
'»  of  practice.  There  can  be  no  question  that  the  rale 
I  Iha  case  and  sustains  the  deci^on. 
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We  must  not  be  understood  as  holding,  that  this  rale 
properly  oonstraed  denies  to  the  Judges  of  the  Saperior. 
Oonrty  severally^  the  discretion  in  every  conceivable  aspect 
of  a  case,  to  continue  it  after  one  application  refused^ to  the 
same  party. 

If  this  were  an  Act  of  the  Legislature  instead  of  a  rule  of 
Court,  it  would  be  open,  like  all  other  statutes,  to  construction, 
and  whenever  a  question  arose  under  it,  an  important  point 
to  be  considered  would  be,  whether  the  case  at  bar  came 
within  its  purview,  within  its  spirit  and  meaning.  For 
instance,  a  case  migbt  arise  in  which  a  fact  relied  upon  for 
continuance  did  not  exist  at  the  time  when  a  nytion,  pre- 
viously decided,  was  made,  as  the  sudden  and  violent  seizure 
by  disease  of  an  important  witness  actually  in  attendance  on 
the  Court,  or  the  illegal  and  willful  departure  of  such  a  wit- 
ness, with  the  avowed  purpose  of  withholding  his  testimony, 
or  even  of  ignorance  of  the  existence  of  a  sufficient  ground, 
(afterwards  discovered,)  under  circumstances  exonerating  the 
applicant  from  the  imputation  of  fraud  or  laches,  or  other 
like  cases. 

In  all  such  cases,  however,  it  is  most  clear  that  the  affidavit 
of  the  party  presenting  additional  grounds,  after  motion  re- 
fused, should  state  the  causes  relied  upon  to  relieve  him  from 
the  operation  of  the  rule.  The  rule  itself  is  not  to  be  capri- 
ciously or  carelessly  infracted.  We  see  nothing  whatever  to 
withdraw  this  case  from  its  operation.  To  have  disr^arded 
it  would  have  involved  a  very  daring  exercise  of  discretion. 
We  cannot  condemn  as  error  simple  obedience  to  a  rule,  hav- 
ing the  force  of  law,  in  a  case  equally  within  its  letter  and 
its  spirit,  still  less  should  we  be  justified  in  doing  so  wbm, 
« as  in  this  case,  the  record  informs  us,  that  there  were  circum- 
stances which  satisfied  the  presiding  Judge  of  a  want  of  good 
faith,  on  the  part  of  the  prisoner,  in  thus  presenting  hii 
application  for  continuance. 

It  would  seem,  from  the  second  ground  taken  in  the  mo- 
tion for  a  new  trial,  that  there  had  been  a  third  attempt  to 
procure  a  continuance,  but  it  is  not  so  stated  in  the  billoT 
exceptions^  and  is  expressly  ignored  by  the  Judge.    In  any 
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event,  liowever,  sach  third  attempt  must  have  shared  the 
Ate  of  the  Beoond,  and  for  the  same  reason. 

The  next  exception  is,  that  the  Court  refused  the  motion 
for  a  new  trial,  on  the  ground  that  the  verdict  is  contrary  to 
lur  and  to  the  evidence,  , 

3.  The  evidence  discloeee  a  pre%'iou3  grudge  entertained  by 
dke  plaintiff  id  error  agaiaat  the  deceased ;  threats  uttered  by' 
the  (arraeir  against  the  latter ;  a  clear  intimation  of  an  inten- 
Aon  to  use  a  deadly  weapon  against  him  when  opportunity 
Aoald  serve,  and  prisoner's  acknowledgement  of  one  pre> 
rioiw  movement  towards  reeking  hta  threatened  vengeance, 
pOB^waed  upon  second  thought  from  prudential  oonsidera* 
tions,  with  a  superadded  deularation  of  continuing  intention 
to  exeoate  iL  It  also  appears  that  the  plaintiff  in  error  and 
luB  father,  (a  oo-defeadant  in  the  bill  of  indictment,)  on  the 
ooenion  of  the  killing,  passed  by  tbe  deceased,  then  stopped, 
nd  after  a  abort  oolloquy  returned  to  him ;  that  the  lather 
longht  8  oontroversy  with  deceased,  and  struck  him ;  that 
the  plaintiff  in  error,  standing  by,  did  not  interpose  until  the 
deoeased  had  returned  tbe  blow  received  from  his  &ther,  and 
than,  instead  of  attempting  to  separate  them,  and  prevent 
tirthu'  uOD&iot,  inflicted  a  blow  upon  the  head  of  deceased, 
with  an  instrument,  and  with  a  de^^ree  of  violence,  very  like* 
ly  to  produce  death,  vhen  aimed  at  the  head,  and  not  likdy 
mtodo  ^  aimed  at  any  oUier  portion  of  the  body ;  that  de- 
d  having  been  felled  to  the  ground  by  this  blow,  the 
r  of  the  plaintiff  iu  error  threw  himself  upon  his  per- 
I  aifand  continued  to  beat  him,  plaintiff  in  error  standing 
[  9f  by  nntil  another  had  come  to  the  rescue  and  separated 
;  A»<mnbatants. 

[  '■^v  are  not  surprised  that  in  all  this  tbe  jury  found  aban- 
jlevidenceof  express  malice,  on  the  part  of  the  pliuntiff 
Br,  of  a  conspiracy  between  father  and  son  against  tbe 
)d,  and  that  the  mortal  blow  (not  neoessary  in  defence 
a  fiUher)  was  inflicted  with  intention  to  kill  the  deoeased. 
)  facta  the  law  recognizes  nil  the  ingredients  of  the 
t  mnrder,  and  we  should  be  oiistructing  the  admints- 
1  of  public  justice  by  interposing  on  this  ground. 
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3.  Lastly,  the  charge  of  the  Court  is  excepted  to^  and  th< 
exception  goes  not  to  any  rule  of  law  lai«i  down  for  the  gov- 
emment  of  the  jury,  but  to  an  illustration,  by  way  of  exam- 
ple, employed  in  the  course  of  the  charg&  Following  i 
previous  illustration,  the  Judge  said,  ^*  or,  in  the  case  put  bj 
the  Solicitor  General,  if  a  man  in  a  crowded  tborough&re 
with  a  reckless  disregard  of  human  life»  fire  a  gun  at  a  bird 
in  the  direction  of  the  crowd,  at  the  manifest  risk  of  killinf 
some  human  being,  although  he  may  have  had  no  particulai 
malice  against  any  one  in  the  crowd,  and  no  positive  intentioi 
to  take  thelife  of  any  individual,  yet  if  he  killed  a  human  bein{ 
instead  of  the  bird,  under  such  circumstances  it  is  murder/ 
This  was  in  illustration  of  the  principle  that  there  may  b 
cases  wherein  homicide  would  be  murder,  though  there  maj 
have  been  no  positive  intention  to  take  thelife  of  the  deceased 

Did  we  hold  that  the  conclusion  arrived  at  by  the  Court) 
in  the  fictitious  case  of  the  bird  and  the  drowd,  was  erroneoufli 
it  would  be  difficult  to  oonceive  how  it  was  calculated  to 
prejudice  the  cause  of  the  prisoner.  Had  the  Court,  in  tk 
supposed  case,  charged  the  jury  that  the  killing  of  a  man 
instead  of  the  bird  would  not  have  been  murder,  no  intelli- 
gent jury  would  have  found  in  that  cliarge  authority  fat 
acquitting  the  prisoner  in  the  case  at  bar. 

The  supposed  and  the  real  cases  were  not  at  all  analogoua 
The  prisoner  unquestionably  aimed  at  the  man  he  struck, 
and  at  the  only  part  of  his  person  probably  fatally  vulnera- 
ble with  the  instrument  used,  and  with  a  degree  of  fbra 
which  crushed  both  the  instrument  and  the  skull  stricken. 
Whether  he  would  have  been  a  whit  safer,  in  legal  conteni- 
plation,  had  he  shot  at  a  bird  flying  or  perched  between  hiv 
and  a  crowd  of  men,  within  deadly  range  of  his  gun,  and 
killed  a  man  instead,  may  be  considered  whenever  the  oaie 
shall  arise.  It  is  enough  that  the  illustration  used  was  not 
calculated  to  mislead  the  jury,  and  in  our  opinion  did  not 
mislead  them.  So  &r  as  the  plairUiff  in  error  is  ooncemedy 
we  think  the  law  has  but  had  its  course.  Beyond  Ate 
we  are  not  called  on  to  review  the  verdict 

Let  the  judgment  be  affirmed. 
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tvuA.  A.  CoassTT,  adinioistntrix,  etc,  plaintiff  in  error, 
v*.  WiUbUU  P.  Fain,  defenduit  in  error. 

1.  Is  kit  »Ct)oa  by  A.  to  TMOTSr  of  B.  th«  price  of  •  aegro  sold  by  B.  to 
C,  tlio  demsnd  it  liquidated,  because  certain  and  bean  interest. 

L  Whan  then  it  a  conflict  of  teetimonj,  and  the  preponderance  ratlier 
Tidt  than  agaioat  the  fining  of  the  jury,  the  Court  will  not  diatarb  tkt 

t  Whan  upon  the  intermarriage  of  a  aon-in-lai*  with  a  daughter,  or 
■bortly  thereafter,  a  negro  is  delirered  by  the  fathcr-in'law  to  hiB 
dugfatar,  who  exnrciaes  ownenhip  o*er  the  same  for  some  time,  and 
tta  lUiTe  goaa  back  iitto  the  poueaaioa  of  tbe  father-iu-Uw,  bii  deelft- 
nlian  expUnatoiy  of  the  prerious  posseuioa  b;  the  ton-in-law  U  luA 
•ridenea. 

Anumpsit,  ftom  Gordon  Superior  Court.    Tried  before 
Jndge  Walkeb,  at  October  Term,  1861. 

His  action  vaa  bronght  bj  W.  P.  Fain,  to  recover  of 
Jnlia  A.  Comett,  administratrix  of  U.  D.  Cornett,  81,000, 
fte  proceeds  of  tbe  sate  of  a  negro  woman,  Thena  and  her 
two  children,  tbe  property  of  said  Fain,  and  Bold  by  def^d- 
n^a  intestate.  Plaintiff  was  the  son-in-law  and  defendant 
As  widow  of  IT.  D,  Cornett.  Plaintiff's  right  to  recover 
ma  based  apon  a  gift  of  the  negroes  to  hitn  by  the  intmtate, 
vtA  on  tVie  trial  he  introduced  the  following  testimony : 
*  L.  S.  Sims  testifies,  that  he  bought  a  negro  wonmu  named 
ft  and  her  two  children,  Antona  and  Jane,  on  the  27th 
,  18S3,  &om  U.  D.  Comett  for  $1,000,  cash.  Thena 
^hout  thirty-two  years  old,  small  and  unlikely,  and  of 
?  color;  Antona  about  four  years  old,  a  very  likely 
ttto  girl,  and  Jane  abont  eighteen  months  old  and  very 
kely.  He  sold  the  negroes  afterwards  for  $1,100.  I 
pt  the  D^roes,  believing  them  to  be  tbe  property  of  U. 
nett. 

j  Faht,  in  answer  to  interrogatories,  testifies:  that  V. 

Tnett  pnrohased  a  negro  woman  Thena  and  her  child, 

tale  of  negroes  in  Rome  on  the  first  Monday  in  January, 

I  1^,    On  the  day  before  the  sale,  Cornett  told  me  that  he  was 

ig  there  to  purchase  a  woman  for  his  danghter,  Sarah,  who 


220         SUPREME  COURT  OF  GEORGIA. 

Gornettf  adm'rx,  V8»  Fain. 

was  then  the  wife  of  W.  P.  Fain.  Cornett  told  me  frequently 
daring  the  Tears  1850  and  1851^  that  he  had  given  the  ne- 
groes to  Fain.  In  1860,  after  the  purchase,  I  saw  the  n^roes 
in  the  possession  of  Fain  in  Paulding  county,  and  in  1851 
Fain  had  them  in  possession  and  carried  them  to  Gordon 
county  when  he  moved  there.  Fain  moved  from  Paulding 
to  Gordon  one  year,  and  I  think,  from  January  till  March, 
aft«r  Cornett  purchased  the  negroes.  I  did  not  sell  the 
negroes  to  Cornett,  but  he  purchased  them  as  before  stated. 
Fain  had  them  in  possession  over  one  year  previous  to  his 
moving  to  Gordon  county,  at  which  time  he  went  to  board 
with  Cornett,  and  continued  to  do  so  until  he  poved  to  the 
town  of  Calhoun,  in  the  latter  part  of  1851.  During  the 
time  Fain  was  boarding  with  Cornett  in  1861, 1  heard  Cor-* 
nett  say,  that  owing  to  the  bad  disposition  of  the  woman, 
Thena,  he  expected  he  would  have  to  take  her  back  and  put 
another  in  her  place,  which,  however,  he  never  did.  I  saw 
the  negroes  frequently  in  Fain's  possession  while  he  was 
keeping  house  to  himself,  a  little  over  one  year  before  he 
went  to  Cornett's  to  l)oard. 

Cboss-Interrogatoby. — ^All  I  know  of  the  negroes  be- 
longing to  Fain  was  from  conversations  with  Cornett|  and 
from  seeing  them  in  Fain's  possession. 

AUiEN  Bainwateb  answers  to  interrogatories,  that  U. 
D.  Cornett  told  me  that  he  had  to  buy  a  negro  for  Fain,  who 
had  married  his  daughter,  and  that  he  was  going  to  do  so. 
After  Cornett  had  purchased  Thena  and  her  child,  he  told 
me  that  he  had  bought  them  ^ for  Fain  and  his  wife.  Soon 
afterwards  Fain  and  his  wife  came  to  Cornett's  house ;  Cor- 
nett was  at  home.  When  they  left  they  took  home  the 
woman  and  child ;  think  this  was  in  1850,  and  in  Paulding 
county.  I  lived  about  fifty  or  sixty  yards  from  Cornett's 
house  and  was  familiar  with  the  family ;  have  often  heard 
Cornett  speak  of  buying  a  negro  for  his  daughter  long  before 
he  bought  the  woman  and  child  for  Fain,  and  that  he  hid 
given  said  woman  to  Fain. 

James  Moore  deposes,  in  answer  to  interrogatories:  I 
lived  with  Cornett  during  1851^  and  while  I  was  living 
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there,  Fain  brought  a  negro  woman,  named  Tfaena,  and  her 
child,  to  Cornett's,  aud  left  tfaem  there.  Cornett  told  me  he 
bought  the  Heroes  for  Fain,  and  that  they  belonged  to  Fain. 
He  also  told  me  that  he  had  delivered  the  woman  to  Fain  in 
Panlding  county,  and  that  Fain  came  to  Gordon  county  when 
be  left  the  woman  at  Comett's  bouse.  I>uring  my  stay  with 
Comett,  Fain  lived  in  Calhoun,  and  wanted  a  servant,  and 
Comett  asked  me  if  I  could  spare  the  woman  out  of  the 
crop,  and  I  told  him  I  would  need  all  the  help  I  had ;  tfaet^ 
Comett  hired  another  negro  woman  for  Fain,  in  lieu  of 
Thena,  that  she  misbt  continue  in  our  crop.  Cornett  said 
to  me  severa]  times  that  Thena  and  her  child  belonged  to 
Fuo.  Fain  clothed  the  negro  woman  and  child,  and  claimed 
tlwoi  as  hie  own  property  nil  the  time. 

CBOSS-lNTEBRoaATOBY' — Cornett  gave  but  one  reason  for 
giving  Thena  and  her  child  to  Fain,  and  that  was  to  wait  on 
Ilia  daughter.  I  derive  my  knowledge  irom  what  Cornett 
tM  m&  He  did  not  make  the  gift  in  my  presence.  I  saw 
the  woman  and  child  last  in  Cornett's  possetsioo.  He  had 
poweasion,  and  used  tliem  as  his  own,  except  that  they  were 
dothed  by  Fain.  Comett  did  sol  tell  me,  or  in  words  to 
tbitefteot,  that  he  had  loaned  the  negroes  to  his  daughter, 
Ua,  Fain,  or  let  hie  daughter  have  her  to  use,  etc.,  but  that 
bis  daughter  disliked  the  negroes,  and  would  not  have  them. 
Plaintiff  here  closed,  and  defendant  introduced  testimony 
\  M  follows : 

JOSEPH  J.  Pbiktcp  testifies :  I  was  frequently  at  Comett's 

!,  lived  near  him  during  the  latter  part  of  1850,  the  year 

^  and  since  to  the  time  of  his  death,  which  occurred  in 

I  saw  the  negroes  in  possession  of  Cornett,  who  exer- 

llacts  of  Dontrol  and  ownership  over  them  from  the  time 

ftsaw  them  until  the  time  of  selling  them.     Fain  and 

B  lived  with  Cornett  during  part  of  18&1.     I  heard 

UTerent  conversations   between   Join's   wife   and   her 

i  the  presence  of  Fain,  in  one  of  which  Mrs.  Fain 

|<to  me  that  her  father  wanted  hec  to  have  Thena  and 

ren,  and  that  she  would  not  have  them,  that  if  her 

i>«KtM  not  ^ve  her  a  better  negro  than  Tbena,  she 
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would  not  have  any.  In  the  other  conversation,  her  fiither 
wanted  her  to  take  Thena,  but  she  would  not  have  her,  that 
she  did  not  want  any  negro  unless  her  &ther  oould  give  her 
a  better  one  than  Thena. 

Defendant  next  introduced  a  bill  of  sale,  warranting  the 
soundness  of  the  woman,  Thena,  and  her  daughter,  Antonia, 
of  the  negroes  sued  for,  from  Comett  to  Sims  <b  Higdon, 
dated  27th  June,  1853. 

Mrs.  Maby  Cornett,  in  answer  to  interrogatories,  de* 
poses :  That  she  heard  Cornett  say  that  he  never  had  given 
the  negroes  to  any  one,  nor  did  he  ever  intend  to  give  them 
to  any  person.  Comett  said  the  reason  why  he  never  intoid* 
ed  to  give  any  negro  property  to  plaintiff,  was  because  he 
was  a  merchant,  and  he  was  afraid  he  would  break,  and  spoid 
the  property,  and  that  he  only  loaned  the  negroes  to  phuotiff 
a  short  time. 

Cross-Interrogatory — Uriah  D.  Comett  wa-*  my  son, 
and  Fain  married  my  grand- daughter.  I  am  between  sizlj- 
five  and  seventy  years  of  age.  The  conversation  alluded  to  in 
my  direct  examination  took  place  at  Wade  H.  Jones',  is 
Troup  county.  No  one  was  present.  All  that  I  know  tboat 
the  n^roes  being  in  the  possession  of  Cornett  at  the  fime  of 
the  conversation,  was,  that  Cornett  told  me  he  had  thenegrott 
in  Gordon  county  at  that  time. 

W.  C.  Bewley  deposes:  I  was  frequently  at  Cometi's 
house  in  1851,  and  saw  the  woman,  Thena,  and  her  child  in 
possession  of  Comett  several  times  during  that  year.  Fun 
and  his  wife  lived  at  Cornett's  a  large  part  of  1851 ;  thiob 
till  fall  of  that  year.  I  wished  to  purchase  the  woman  and 
child,  and  went  to  Cornett's  house  to  do  so.  Cornett,  Fain  and 
his  wife  were  sitting  in  the  piazza.  Comett  said  he  was  offia^ 
ing  them  for  sale,  and  went  with  me  to  the  kitchen  to  show 
them  to  me.  I  did  not  purchase.  Fain  did  not  olgect  to 
Cornett's  selling  the  negroes  to  me ;  he  said  nothing  one  way 
or  the  other;  made  no  claim  to  them. 

BoBERT  C.  Fain  testifies :  I  had  a  conversation  with 
plaintiff,  in  the  town  of  Calhoun,  about  the  negroes.  PUior 
tiff  told  me  in  that  conversation,  either  that  he  had  refose^ 
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the  n^roes  home  from  old  man  Cbrnett's^  or  that 
had  sent  them  back.    My  best  recollection  is  that  he  said 
{ had  sent  them  back ;  that  old  man  Comett  had  been  pay- 
g  tazea  CD  them^  and  that  he  did  not  want  to  raise  negroes 
r  other  persons.     Before  counsel  commenced  interrogating 
is  witness  he  stated  that  he  was  a  little  deaf. 
Cbo68-£xamin£D. — Don't  remember  who  was  present  at 
18  conversation,  or  if  any  one  was,  nor  what  year  it  was, 
it  it  was  the  year  after  Fain  moved  from  Polk  county  to 
knrdon,  and  before  the  death  of  Fain's  wife.    I  frequently 
eud  Comett  say  that  he  bought  the  negroes  for  his  daughter, 
In.  Fain.    Comett  sent  Uiem  to  Fain's  house,  and  they 
emained  there  until  Fain  moved  to  Gordon  county,  and  he 
Urciaed  acts  of  ownership  over  them. 
The  testimony  being  closed,  the  Court  charged  the  jury, 
DMMig  other  things,  that  if  they  believed  the  negroes  belonged 
^  Fain  at  the  time  Oornett  sold  to  Sims,  they  should  find 
IT  the  plaintiff  (1,000,  with  interest  from  the  27th  of  June, 
S53,  the  date  of  the  bill  of  sale  to  Sims.     To  this  charge 
fendant  excepted.    The  jury  found  in  favor  of  plaintiff  for 
^000  with  interest  from  27th  June,  1853,  and  counsel  for 
endant  moved  the  Court  for  a  new  trial  on  the  grounds 
owing,  to  wit : 

•  Because  the  defendant  proposed  to  prove  by  Colonel 

tph  J.  Printup,  that  he  bad  frequently  heard  Uriah  D. 

lett  say,  in  the  year  1851,  when  he  was  in  the  possession 

e  n^roes,  and  before  and  since  that  time,  that  he  never 

pven  the  n^roes  to  plaintiff,  and  never  intended  to  do 

i  that  he  did  intend,  at  some  future  time,  to  give  them 

er  negroes  to  his  daughter,  the  wife  of  plaintiff,  and  her 

80,  if  any,  and  in  case  she  should  die  childless,  said 

I  should  revert  to  his  estate,  and  that  he  never  intended,' 

cvent^  for  the  title  to  pass  to  Fain,  because  his  oredi- 

■U  get  them,  or  the  benefit  of  them,  and  other  sayings 

leecaaed  explaining  the  possession  of  the  negroes  by 

Udi  evidence  was  repelled  by  the  Court,  on  motion 

MPs  ooonsel. 

the  Court  erred  in  charging  the  jury,  that  if 
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they  should  find  for  the  plaintiff,  that  their  verdict  should 
be  for  $1,000  and  interest  thereon  from  the  daj  that  Uriah 
D.  Cornett  sold  said  negroes. 

3.  Because  the  verdict  was  contrary  to  law  and  strongly 
and  decidedly  against  the  weight  of  evidence.  The  Court 
refused  the  motion  on  all  the  grounds  therein  stated,  and 
this  refusal  is  alleged  to  be  error. 

Shropshire,  Underwood,  for  plaintiff  in  error. 
Dabny,  contra. 

By  the  Oouti — Lumpkin,  J.,  delivering  the  opinion. 

1.  This  was  a  liquidated  demand  and  bore  interest,  acoord- 
iDg  to  the  ruling  of  this  Court  in  Nisbet  vs.  Lawson,  1  Kelly, 
275.  Fain  was  compelled  to  recover  the  precise  sum  which 
C!ornett  received  from  Sims,  or  nothing.  The  amount  being 
fixed  by  operation  of  law  it  was  liquidated,  and  conseqnentljr 
bore  interest 

2.  There  would  be  such  a  conflict  of  testimony,  had  the 
evidence  excluded  been  admitted  by  the  Court,  as  would 
prevent  this  Court  from  disturbing  the  finding  of  the  juiy 
upon  the  facts.  As  the  case  stood,  the  weight  of  evideM 
was  strongly  and  decidedly  for  Fain,  instead  of  Cornett. 

3.  Was  the  Court  right  in  rejecting  the  testimony  of  Jos.  J. 
Printup.     The  gift  of  the  slave  was  complete  from  Cornett  to 
Fain,  independent  of  the  declarations  of  Cornett.     Upon  the 
intermarriage  of  Fain  with  Cornett's  daughter,  or  shortly 
thereafter,  Thena  went  into  Faints  possession,  who,  for  some 
time  thereafter,  exercised  acts  of  ownership  over  her.  The  law 
construes  this  into  a  gift.     Subsequently,  the  girl  is  fiiond  in 
the  possession  of  Cornett,  who  sold  her  to  Sims,  and  it  h 
proposed  to  prove  by  the  witness,  Printup,  the  sayings  of 
Cornett  while  thus  possessed  of  the  negro,  explanatoiyof  the 
previous  possession  of  Fain.     It  is  clear,  we  think,  that  thi0 
cannot  be  done.    The  legal  title  of  Fain  could  not  be  diveeteA 
in  this  way.     The  delivery  of  the  slave  by  the  fitther-in-IaW 
to  the  son-in-laW|  and  the  subsequent  re-delivery  by  th^ 
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ff  to  tfae  £}rmer,  are,  in  the  eye  of  the  law,  very  difi«reiit 
fp.  The  first,  as  we  have  aaid,  conetitntee  a  good  gift ; 
latter  amouote  to  nothing.  There  muat  be  a  convey- 
I  from  Fain  to  Cornett  upon  sofficient  consideration. 
«  Mich  is  shown  or  attempted  to  be  proven.  Upon  the 
t  &T0Table  or  best  of  the  proof,  it  amounts  only  to  this : 
'a  don't  like  Thena;  substitute  another  n^;ro  in  her 
e."  Comett,  as  the  testimony  shows,  promised  to  do  so, 
ling  tfae  property  upon  his  daughter  and  faer  children. 
s  he  has  never  did  nor  offered  to  do. 
ffl  repeat,  the  legal  title  was  in  Fain,  He  has  done 
bing  to  divest  himself  ot  it.  His  property  has  been  sold 
Bother,  and  repudiating  the  tort,  he  seeks  to  recover  the 
idbase-money.  He  is  entitled  to  do  bo. 
Let  the  judgment  be  affirmed. 


iomnn  D.  MooEE,  plaintiff  in  error,  t«.  The  State  of 
Geoboia,  defendant  in  error. . 

baproaecntion  nnder  the  6th  and  0th  Bections  of  the  7th  diTiaion  of 
W  Penal  Code,  the  bank  bill,  alleged  to  have  been  railed  or  altered, 
•M  be  cbaiged  aad  proveu  to  be  gtnuint. 

IJt^ment,  from  Fulton  county.  Tried  before  Judge 
HL,  at  April  Term,  1861. 

Aiignstus  D.  Moore  waa  pnt  upon  his  trial  under  an  in- 
Hloent  for  the  "  offence  of  passing  an  altered  bank  bill/' 
Itbe  Formers  and  Mechanics  Bank,  of  Savannah,  said  bill 
tng  been  "  raii^ed  "  from  a  one  dollar  bill  to  the  denomi- 
Mm  of  a  ten  dni  !ar  bill,  and  falsely  and  fraudulently  passed 
WBe  Biley  H.  Ferguson  by  the  said  Augustus  D.  Moore. 
ifc.  H.  Fergu^o.v,  on  the  part  of  the  State,  testified :  that 
nber,  1860,  he  was  selliog  apples  from  his  wagon,  in 
when  prisoner  offered  to  purchase  four  apples  fm 
if  witness  would  change  a  ten  dollar  bill.  F«- 
I  to  this,  received  the  bill,  and  gave  prisoner  the 
1  Xxxiu — 15. 


226         SUPREME  COURT  OF  GEORGIA. 

Moore  va,  Tlie  State  of  Georglm. 

change.  Baxter  came  up,  and  from  what  he  saSd,  witnesB 
went  after  prisoner  to  get  his  money  back.  On  telling  pris- 
oner that  he  had  passed  a  raised  bill  on  him,  prisoner  replied, 
have  I  ?  and  was  returning  the  money  received  from  witnesB 
when  the  marshal  came  up  and  arrested  prisoner.  Prisoner 
said  he  knew  who  put  the  bill  on  him,  and  he  would  give 
him  hell  about  it.  Witness  identified  the  bill  shown  in 
Court  as  the  one  passed  on  him ;  he  also  saw  prisoner  have 
two  other  bills,  wliich  were  shown  in  Court,  one  with  a  hole 
cut  out. 

Daniel  C.  Baxter  testified,  that  he  watched  prisoDer 
until  he  bought  the  apples,  and  then  ask^  to  look  at  the 
bill,  and  saw  it  was  a  raised  bill.  This  witness  also  identified 
the  bill.  Left  prisoner  with  Ferguson,  and  went  after  the 
marshal,  returned  with  him  just  as  prisoner  was  paying  beck 
bis  money  to  Ferguson.  Prisoner  was  walking  very  fast 
when  overtaken  by  witness  and  Ferguson,  but  did  not  ran. . 

E.  T.  HuNNiccrrT  says  he  saw  the  bill  when  taken  fiom 
prisoner  in  the  guard  house,  together  with  the  two  other  bills 
exhibited,  and  some  rings,  keys  and  jewelry.  Prisoner  had, 
when  searched,  one  five  dollar  bill,  one  gold  dollar,  and 
eighty-five  cents  in  change,  all  good  money. 

Two  or  three  witnesses  were  introduced  by  prisoner,  the 
substance  of  whose  testimony  was,  that  some  time  in  Decem- 
ber prisoner  had  changed  a  ten  dollar  bill  for  some  unknowa 
person. 

The  testimony  being  closed  and  the  counsel  for  prisontfy 
in  his  argument,  having  stated  to  the  jury  that  there  was  no 
sufficient  evidence  before  them  to  justify  a  verdict  of  gnil^f 
there  being  no  proof  that  the  bill  was  genuine,  and  no  bill  ok 
any  kind  having  been  introduced  in  evidence,  the  SolioitotP 
General  proposed  then  to  introduce  the  bill,  to  which  pri0^  ' 
oner  objected,  as  it  was  then  too  late,  by  the  rules  of  practice 
in  criminal  proceedings  under  the  laws  of  this  State.    Ib^ 
objection  was  overruled  and  the  bill  introduced  and  readJ 
the  jury,  without  proof  of  its  genuineness,  to  which  actioa 
the  Court  prisoner  excepted. 

The  Court,  among  other  things,  charged  the  jury  thafc  ** 
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WH  not  neccBMTy  to  prov«  the  bill  to  be  genutae,  to  whieh 
j/nonee  ezoepted, 

^Elw  jary  fooad  a  verdict  of  guilty,  whereupon  counael  for 
prieoner  moved  the  Court  in  arrest  of  judgment,  on  the 
giMnd  that  there  was  no  crime  known  to  the  laws  of  this 
State  soffieientlj  alleged  in  the  indictment,  and  that  the  ver- 
dict did  not  cure  this  apparent  defect.  This  motion  was 
onrrnled,  and  the  defendant  excepted. 

A  motion  for  new  trial  was  mode  by  counBel  for  pris<mer, 
DD  the  exceptions  herein  taken,  and  on  the  additional  groBod, 
dut  the  verdict  was  against  the  evidence,  which  motion  was 
icfMed,  and  defendant  excepts, 

A.  W.  Hauuona,  for  plaintiff  in  error. 

EzZA£D,  Solicitor  General,  pro  tem.,  contra. 

'   By  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

To  move  io  a  case  like  this  for  a  new  trial,  because  the 
lodict  ia  contrary  to  evidence,  is  to  bring  the  ground  itself 
iilo  otlium.  The  defendant  is  shingled  all  over  with  guilt, 
ind  the  evidence  proves  it  A  more  bold  and  palpable  case 
tf  criminality  is  rarely  brought  before  the  Courts.  And  yet  a 
Mr  trial  must  be  granted  to  this  felon,  or  we  must,  accord- 
bj^*  to  our  construction  of  the  Penal  Code,  be  ourselves  guilty 
Itf  an  offence  equal  in  turpitude  to  that  of  which  Moore  has 
Beonvicted, 

jrthe  5rh  section  of  the  7th  division  of  the  Penal  Code 

iciared  that,  "if  any  person  shall  falsely  and  frandu- 

'  alter,  or  be  concerned  in  the  false  and  fraudulent 

aljon  of  any  genuine  note,  bill,  check  or  drafl  of  or  on 

knk  as  aforesaid,  or  falsely  or  fraudulently  cause  or 

bre  the  .same  to  be  done,  such  person  so  offending  shall, 

■Inaviolion,  be  punished  by  imprisonment  and  labor  in  the 

Bil«atiary  tor  any  time  not  less  than  three  years  nor  longer 

a  ten  years." 

And  by  the  Sth  section  it  is  provided,  "  if  any  person  shall 
ently  pass,  pay,  or  tender  in  payment,  atter  or  publish 
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any  &l8e,  forged,  or  counterfeit|  or  altered  notCi  bill,  check, 
or  draft  cts  aforesaid,  knowing  the  same  to  have  been  falaelj 
or  fraudulently  forged,  counterfeited  or  altered,  sach  person 
80  offending  shall,  on  conviction,  be  punished  by  imprison- 
ment or .  labor  in  the  penitentiary  for  any  time  not  less  than 
two  years  nor  longer  than  ten  years.''  Cobb's  Digest,  801 
and  802. 

Can  any  doubt  that  the  bill  raised  or  altered  has  to  be  a 
genuine  bill  ?  If  so,  language  has  no  meaning.  It  may  be 
said  with  plansibility,  that  it  is  just  as  criminal  to  pass  an 
altered  or  raised  counterfeit  bill  as  a  genuine  one ;  nay,  more 
so,  because  the  genuine  bill  is  worth,  although  altered,  its 
original  value,  whereas,  a  counterfeit  bill  is  worth  nothing. 
This  may  be,  but  the  Legislature  has  not  so  said.  And 
Courts  sit  to  administer  the  law,  not  to  make  it.  And  how 
easy  it  was  to  make  the  proof,  and  thus  prevent  a  notorioos 
offender  from  escaping.  There  were  a  dozen  experts,  pe^ 
haps,  attending  this  trial  who  could  have  froye^the genme- 
ness  of  the  bill  alleged  to  have  been  altered. 

At  any  rate,  we  must  administer  the  law  as  written,  leaving 
it  to  some  future  Legislature  to  remedy  the  defect,  if  it  be 
one. 

It  is  said  that  the  prisoner  has  escaped  jail,  and  thus  out- 
lawed himself.  For  myself,  I  am  prepared,  and  always  have 
been,  to  dismiss  the  writ  of  error  and  refuse  the  party  a  hea^ 
ing.  Will  not  the  Legislature  authorize  this  to  be  done  in 
all  similar  cases,  when  the  State's  attorney  shall  make  proof 
of  this  fact  by  the  production  of  the  certificate  of  the  jailor? 
Such  a  law  would  greatly  subserve  the  purposes  of  justioa 

Let  the  judgment  be  reversed. 
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m  AND  Council  op  Atlanta,  plaintiffs  in  error,  t». 

White  &  Kreis,  defendants  in  error. 

I 

ftl  lawt  are  to  be  construed  strictlj ;  not  bo  strictly  as  to  defeat 

ibrious  intent  and  meaning  of  the  law-maker,  but  so  strictly  that 

ffence  charged  must  come  within  the  reach  of  the  law  in  its  ordi- 

ri^ification. 

olleoce  cannot  be  created  or  inferred  by  vague  implications. 

ns  it  no  ordinance  of  the  city  of  Atlanta  making  it  an  offence  to 

neat  in  the  market  house  out  of  market  hours. 

tiorari,  in  Fulton  Superior  Court.  Decided  by  Judge 
^  at  April  Term,  1861. 

lite  and  Kreis,  butchers,  rented  from  the  Mayor  and 
»1  of  Atlanta,  a  stall  in  the  market  house  of  that  city 
e  purpose  of  there  exposing  their  meats  for  sale  during 
tar  1861,  went  into  possession  and  proceeded  to  carry  on 
business.  On  the  23d  of  February,  1861,  they  were 
fd  to  appear  before  the  Mayor  to  answer  for  the  offence 
ing  meat  at  their  stall  between  the  hours  of  ten  o'clock 
.  and  four  o'clock  P.  M.,  contrary  to  the  ordinances  of 
ity.  They  accordingly  appeared  before  the  Hon.  J.  I. 
iker,  the  Mayor,  and  the  £Eict  of  the  selling  being  estab- 

by  evidence.  White  &  Kreis  moved  to  be  dismissed 
;he  charge  on  the  grounds, 

Because  the  Mayor  and  Council  of  the  City  of  Atlanta 
10  power,  under  the  Acts  of  Incorporation,  to  establish 
aep  up  a  market  house,  and  that  they  could  not  impose 
Bltriction  whatever  upon  the  sale  of  edibles  within  the 
!  of  said  city. 

.  Because  there  was  no  ordinance  of  said  city  prohibiting 
ioof  meats  at  or  in  the  market  house  between  the  hours 
|| .^^Asloek  A.  M.  and  four  o'clock  P.  M.,  on  any  )lay 

Sflooday. 

if  there  was  such  an  ordinance  it  was  null  and 
been  passed  without  any  grant  to  the  Mayor 


gtotinds  were  overruled  by  the  Mayor,  who  imposed 
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a  fine  of  $50  each  on  White  &  Kreis^  and  placed  them  in  the 
cnstodj  of  the  marshal  until  the  fine  should  be  paid.  Where- 
upon said  W.  &  K.  brought  their  writ  of  certiorari^  relating 
the  above  facts  and  alleging  as  error  the  rulings  of  the  Major. 
The  Major  in  his  answer  admitted  the  facts  as  stated  in  the 
petition  of  the  defendants  in  error^  stating  further^  that  they 
had  once  before  been  before  him  for  selling  meat  outside  of 
the  market  hours,  as  specified  in  the  ordinances  regulating  the 
market  house,  and  had  then  been  fined  five  dollars  and  ad- 
monished against  a  repetition  of  their  ofience,  and  that  all 
the  other  butchers  paid  due  observance  to  the  said  ordinance. 
Upon  hearing  the  argument  on  the  certiorari^  Judge  Ball 
decided  that  the  same  be  sustained,  and  tlie  judgment  of  the 
Mayor  be  reversed,  upon  the  ground  that  there  was  no  ordi- 
nance of  said  Mayor  and  Council  prohibiting  the  sale  of 
meats  in  the  market  house  at  any  hour  of  the  day.  To  this 
decision  the  Mayor  and  Council  excepts. 

BliEGKLEY,  for  plainti£&  in  error. 

Collier,  contra. 

By  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

Among  the  ordinances  of  the  city  of  Atlanta  there  is  none 
which  makes  it  an  ofience  to  sell  meats  in  the  market  hoose 
out  of  market  hours,  and  prescribing  a  penalty  therefor.   The 
crime  is  inferred  from  its  being  made  the  duty  of  renters  of 
stalls,  to  cleanse  their  stalls  after  market  hours.     The  im- 
plication is  too  vague  and  uncertain.     This  duty  may  have 
been  enjoined  from  other  considerations.     Penal  laws  mast 
be  construed  strictly ;  not  so  strictly  as  to  defeat  the  obvions 
intention  of  the  law-maker,  but  so  strictly  that  the  case  in 
hand  must  be  brought  within  the  definition  of  the  law,  that 
is  wiMiin  its  reach,  taken  in  their  ordinary  signification. 

As  to  the  power  of  the  city  authorities,  I'  would  observe 
that  the  market  house  being  theirs,  it  is  competent  for  them 
to  make  any  regulations  they  may  see  fit  by  way  of  contract 
with  those  who  transact  business  there. 

Let  the  judgment  be  affirmed. 
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BiCHARO    W.    HaCKNBT   ADd    WiLLIAM    H.   CaLDWELL, 

pUtiDtiffi  ID  error,  vs.  Samuel  W.  Rome  et  oL,  defendantfl 


Hida«7,  the  drawer  of  &  lot  of  land,  before  the  grant  iuaed,  lold  it  to 
Bogen,  receired  pay ment  for  it,  and  execntcd  to  Rogers  a  bond  to 
nska  titles  when  grant  iasned,  etc.  Roger*  afterwards  sold  the  land, 
receiving  payment,  and  aiaigned  the  bond  to  Caldwell.  Sabieqnentlj, 
Rogers  mortgaged  thii  lot  to  McCortcr  and  Allen,  who  foreclosed  (he 
nortgage  and  caused  the  land  to  be  eold.  A  eheriff's  deed  was  exe- 
cuted to  the  purchuer,  and  that  deed  recorded  within  twelve  months, 
sad  delendanta  went  into  ponesiion  under  that  deed.  Afler  thia, 
Hackoe;  executed  to  Caldwell  a  deed  for  the  land,  in  execation  of  fail 
bond  given  to  Eogers  and  asaignad  by  him  to  Caldwell.  Hare  than 
tvilre  months  had  elapsed  from  the  auignment  to  the  ezecotion  of 
Ail  Utter  deed,  and  at  that  time  defendaots  were  in  posssuion  of  the 
loL  On  ^ectment  bronght  on  aeTerat  demiaee  from  Hackney  and 
Cddwell:  Bdd,  that  on  these  facU  the  plaintiff  waa  entitled  to  re- 
eoTcr  the  premises  in  dispute,  noiwithstauding  the  record  of  defend- 
ant's deed  within  twelve  months. 

ijectment,  io  Whitfield  Superior  Court.  Tried  before 
JoHB  W.  H.  Undeevtood,  Esq.,  at  October  Term,  1861. 

Hia  Honor,  Judge  Walker,  being  interested  iu  this  cause, 
it  waa  submitted  to  the  decUion  of  John  W.  H.  Uuderwood, 
&q.,  nader  the  followiag  agreed  etatemeut  of  facts : 

The  lot  sued  for  was  granted  to  Richard  W.  Hackney^  on 
Ihe26th  of  December,  1842.  On  the  9tb  of  January,  1836, 
Buekmy  made  to  Martin  D.  Rogers  a  bond,  the  condition  of 
v^ich,  after  describing  the  land,  proceeds,  "  now,  if  the  above 
bid  is  of  the  description  above  given,  and  if  said  Hackney 
Bakes,  or  causes  to  be  made,  good  titles  to  the  said  Rogers, 
lue  heirs  or  assignees,  whenever  the  said  Rogers,  his  heirs  or 
Migneeii  sliull  grant  the  same  and  demand  titles,  then  the 
j  iWi!  bond,"  etc. 

b  Ibis  lioiid  was  endorsed,  "  I  hereby  transfer  the  within 
LWd  to  William  H,  Caldwell,  aad  request  that  a  deed  be 
■  Bide  to  hiui ;  done  for  value  received,  this  November  28th, 
U  lUS.    '  M.  D.  Rogers. 

L  Ilua  traaa&r  was  made  to  Caldwell,  on  the  payment  of 
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$200  00.  Rogers  paid  Hackney  for  the  land  at  the  time^of 
making  the  bond,  and  Caldwell  paid  Bodgers  at  the  date  of 
tlie  transfer  of  the  bond. 

Hackney  made  a  quit-claim  deed  to  CaldweH,  dated  16th 
January,  1855,  which  was  recorded  10th  October,  1865. 
Hackney  made  a  quit-claim  solely  on  the  ground  of  the 
length  of  the  time  between  the  date  of  the  bond  and  transfer, 
he  not  knowing  the  condition  of  Rogers. 

Rogers,  on  the  19th  February,  1846,  mortgaged  said  land 
and  one  other  lot  to  McCarter  &  Allen  for  the  sum  of  (300, 
which  mortgage  was  regularly  foreclosed  and  the  land  levied 
on  by  virtue  of  the  mortgage  fi.  fa.^  and  sold  on  the  3d  of 
August,  1847,  for  the  sum  of  $12  00.  A  deed  was  made 
under  the  sale  on  said  3d  August,  1847,  and  recorded  on  the 
27th  day  of  the  teme  month.  The  land  was  worth  at  tiie 
time  $90  00.  Defendants  hold  possession  under  said  sheriff's 
sale,  were  in  possession  when  the  action  was  brought,  and 
were  in  possession  under  the  sheriff's  sale  at  the  date  of  tbe 
deed  from  Hackney  to  Caldwell,  namely,  16th  January,  1845. 

After  argument  had,  the  Judge  presiding  held^  that  under 
the  state  of  facts  agreed  upon  the  plaintiff's  were  not  entitled 
to  recover,  to  which  decision  plaintiffs  excepted. 

McCuTCHBN,  for  plaintiffs  in  error, 

,  oorUra. 

By  the  Court — LyoK,  J.,  delivering  the  opinion. 

This  was  an  action  of  ejectment  for  the  recovery  of  lot  of 
land  Number  234,  in  the  11th  district  and  3d  section  of 
originally  Cherokee  county,  and  now  Whitfield  county.  The 
lot  was  drawn  by  one  Richard  W.  H^kney,  and  on  the  9th 
January,  1836,  he  sold  it  to  one  Marun  D.  Rogers,  recavied 
payment  from  him  for  it,  and  executed  to  Rogers  his  bond 
for  the  penal  sum  of  $500  00,  conditioned,  that  '4f  tbe  land 
was  of  the  description  given  therein,  and  that  Haoknef 
makes,  or  causes  to  be  made,  good  titles  for  said  lot  to  Sflid 
Rogers,  his  heirs  or  assignees,  whenever  the  said  Rogers,  his 


i= 
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bain  or  UBigneeB  shall  grant  the  same  and  demand  titles, 
then  the  bond  to  be  void,  eta''    The  land  ivas  granted  to 
Hackney  on  the  26th  December,  1842,  and  on  28th  Novem- 
ber, 1843,  Refers  transferred  the  bond,  by  written  assign- 
ment, to  William  H.  Caldwell  and  requested  titles  to  be^ 
made  to  him  for  the  land  for  value  received.    For  this  trans* 
&r  and  assignment,  Caldwell  paid  Rogers  $200  00  at  the 
date  of  the  transfer.    On  the  19th  day  of  February,  1845, 
Bogers  mortgaged  this  lot  and  another  to  McCarter  &  Allen, 
who  subsequently  foreclosed  the  mortgage,  from  which  fbr^ 
dosure  an  execution  issued,  and  the  land  was  levied  on  and 
sold  under  it  on  the  3d  of  August,  1847.    A  sheriff's  deed 
iras  executed  to  the  purchaser  on  the  same  day,  and  recorded 
00  the  29th  day  of  August,  1847.    The  defendants  are  in 
poBBSssion  under  that  deed. 

On  the  16th  day  of  January,  1865,  Hackney,  the  drawer, 
in  execution  of  his  bond  for  titles  to  Rogers,  made  to  Cald- 
idl,  the  assignee  thereof,  a  quit-claim  deed  for  the  lot,  and 
at  this  time  the  defendants  were  in  possession  under  the 
Bhmff's  deed,  as  before  stated. 

The  action  of  gectment  was  brought  on  this  latter  title, 

with  separate  demises  from  Hackney  and  Caldwell.    On  the 

Wtl,  the  parties,  having  agreed  upon  these  facts,  submitted 

tbe  question  of  title  to  the  presiding  Judge,  with  an  agree- 

ifieot  that  a  verdict  should  follow  the  decision.     The  Court 

decided  that  the  plaintiff  was  not  entitled  to  recover,  to  which 

tbe  plaintiff  excepted,  and  that  now  is  tlie  question  before  us. 

The  ground  relied  on  by  the  defendant  for  a  recovery,  and 

OQ  which  the  decision  was  made  is,  that  the  payment  of  the 

pdrchase-money,  bond  for  titles  and  issue  of  the  grant,  vested 

tiie  title  in  Martin  D.  Rogers,  the  common  source  of  the 

titles^  both  of  plaintiff  and  defendant — ^the  one  by  transfer 

of  the  bond,  the  other  by  sheriff's  deed,  and  as  the  latter, 

onder  which  defendants  claim,  though  junior  in  date,  was 

recorded  within  twelve  months  from  its  execution,  it  has 

preference  over  the  title  of  the  plaintiff  by  the  Registiy  Act 

of  25th  December,  1837. 

We  cannot  assent  to  the  soundness  of  this  position.    The 
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4th  section  of  the  Act  of  25th  Deoembery  1837,  under  the 
operation  of  which,  onlj,  the  defendant  pretends  to  a  title  is 
as  follows : 

'^  In  all  cases  where  two  or  more  deeds  shall  hereafter  be 
executed  hy  the  same  person  ol  persons,  convejing  the  same 
premises  to  different  persons,  the  one  recorded  within  twelve 
months  from  the  time  of  execution,  (if  the  feoffee  have  do 
notice  of  a  prior  deed  unrecorded  at  the  time  of  the  execution 
of  the  deed  to  him  or  her,)  shall  have  the  preference ;  and  if 
all  be  recorded,  or  not  recorded,  within  said  time,  the  eldest 
deed  shall  have  the  preference.'^ 

At  the  time  that  Rogers  mortgaged  the  lot  to  McCarter  i 
Allen,  under  a  foreclosure  and  sale  of  which  defendants  claimf 
he  had  not  a  particle  of  title,  either  legal  or  equitable,  or  inteN 
est  of  any  kind,  whatever,  in  the  land;  on  the  contrary,  theia- 
interest  which  he  had  possessed  in  the  land  being  not  a  legal 
title,  but  an  equitable  one,  a  right  to  have  a  legal  conveyanoa 
to  him  of  the  lot,  a  mere  chose  in  action,  and  nothing  more.  In 
had  long  before  parted  with  to  Caldwell,  by  written  assign- 
ment, and  for  valuable  consideration.  Without  the  R^istiy 
Act,  the  title  emanating  from  this  mortgage  is  absolutely 
worthless,  because  the  mortgagor,  Rogers,  having  no  interest 
in  the  land,  the  mortgage,  foreclosure,  sale  and  sheriff's  deed 
could  convey  none.  Does  the  Registry  Act  aid  that  title? 
We  are  clear  that  it  does  not. 

A  case  to  come  within  the  provisions  of  this  section  of  the 
Act,  must  be  within  the  letter ;  for  as  this  statute  is  one  ia 
derogation  of  the  rights  of  property,  or  which  takes  away  the 
esta^te  of  a  citizen,  it  must  be  construed  strictly.  The  d^end- 
ants'  case  is  not  within  the  letter,  nor  is  it  within  the  reasoA 

■ 

or  spirit  of  the  Act.    The  statute  declares  that  when  theie 
are  two  deeds  from  the  same  person  to  the  same  lot,  etOf 
the  youngest,  if  recorded  within  tWelve  months,  and  thft 
oldest  not,  the  younger  shall  have  preference.     In  this  caN  ^ 
there  is  but  one  deed ;  I  mean  a  deed  in  the  sense  of  thit  ^ 
statute,  conveying  land  and  executed  according  to  the  requiit*  |j 
ment  of  that  Act ;  and  that  is  the  deed  under  which  defisadr  | 
ants  claim.    The  object  of  the  statute  was  to  control  persooi  I 
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tiking  conveyances  for  land  to  put  them  apon  record^  so  that 
ihe  world  might  be  notified  where  the  title  lay^  and  innocent 
persona  protected  or  guarded  against  the  purchase  of  land 
from  one  who,  from  title  deeds  in  his  possession,  might 
appear  to  be  the  legal  owner.  The  plaintiff's  interest  in  the 
land — that  he  acquired  by  the  assignment  of  the  bond — was 
not  a  deed  nor  a  conveyance  of  the  land,  but  was  simply  an 
anignment  of  an  equitable  interest  in  the  land,  a  right  to 
demand  and  have  of  Hackney,  the  drawer,  in  whom  was  the 
legal  title,  a  deed  conveying  the  land  to  him.  It  was  therefore, 
not  within  the  provisions  of  the  law,  was  not  required  to  be  r^ 
oorded,  nor  could  be  made  a  record  of.  By  the  transaction^ 
the  plaintiff  acquired  all  the  interest  that  Rogers  had,  and 
held  it  in  the  same  way.  There  was  nothing  wrong  or  ille- 
gal in  the  contract,  but  it  was  legitimate,  and  such  an  one  as 
equity  constantly  approves  and  enforces.  The  law  imposed 
no  duty  upon  him  in  respect  to  the  registry  of  his  interest 
in  tiie  land,  and  consequently  it  cannot  be  forfeited  or  de- 
feated by  a  failure  to  record  it,  or  by  the  performance  of  a 
daty  on  the  part  of  the  defendants  which  the  law  required 
them  to  perform,  that  is,  the  recording  of  the  deed  under 
which  they  held.  So  much  for  the  effect  of  the  objects  of 
the  Act  considered  in  respect  to  the  plaintiff.  A  little  con- 
lideration  will  show  that  the  defendants  in  this  case  are  as 
fiir  from  being  the  persons  that  the  Act  was  intended  to  pro- 
tect as  the  plaintifis  are  from  being  per^ns  that  the  statute 
intended  to  punish  for  not  complying  with  its^enactments. 
At  the  time  that  McCarter  &  Allen  (and  the  defendants  can 
oocap7  no  better  situation  than  they  did,)  took  this  mortgage. 
Sogers^  the  mortgager,  not  only  had  no  title,  legal  or  equit- 
tble,  to  the  land,  but  there  was  no  deed,  title,  paper  or  instra- 
mentB  of  any  kind  in  existence,  showing  any  title  or  interest 
to  the  land  in  him.  Nor  was  he  in  possession  of  it  so  as  to 
induce  a  belief  in  the  most  grossly  negligent  persons  that  he 
had  a  right  to  convey  the  land.  The  only  instrument  in 
writing  that  Bogers,  the  mortgagor,  ever  had  creating  an 
interest  in  him,  was  the  bond  for  titles  of  Hackney,  and  that 
was  not  in  his  possession,  but  had  been  assigned,  and  the  evi- 
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denoe  of  its  assignmeDt  was  on  the  bond  itself.  How,  then 
could  the  mortgagees  be  deceived  into  the  belief,  that  the  lane 
belonged  to  Rogers  ?  How  are  they,  or  those  under  them 
innocent  and  bona  fide  purchasers,  without  notice  of  anothei 
and  better  title  ?  The  plaintiff  is  in  no  default  under  thai 
Act,  is  not  the  person  intended  to  be  punished,  nor  are  the 
defendants  the  persons  intended  to  be  protected  by  it.  The 
case  is  neither  within  the  letter  nor  spirit  of  the  Act,  and  the 
defendants  took  nothing  eitlier  by  their  deed  or  its  record. 

The  statute  was  never  intended  to  apply  to  cases  like  thia 
It  contemplated  that  the  deeds,  one  of  which  should  tak< 
preference  by  being  properly  recorded,  should  emanate  firom 
oae  in  whom  the  legal  title  resided,  not  from  one  like  Rogen. 
who  only  had  a  mere  equity.  It  never  was  intended  thai 
deeds  or  conveyances,  starting  from  one  through  whom  at 
equitable  interest  in  the  land  had  passed,  should,  by  beio{ 
recorded,  cut  off  the  legal  titles  as  well  as  the  equitable  righti 
of  others.  It  would  be  a  strange  and  anomalous  thing  if  it 
was  true,  that  a  title  could  be  perfected  in  this  way  to  land 
against  the  rights  of  a  bona  fide  and  legal  owner  withoal 
even  the  shadow  of  a  thing  to  rest  upon  for  its  foundation. 
If  it  was  true,  there  were  two  persons  in  this  case  besides  the 
real  owner  from  whom  deeds  could  have  issued  and  created  i 
perfect  title — Rogers  and  Hackney — and  there  might  have 
been  a  hundred,  if  the  bond  had  been  transferred  so  often* 
Now  if  Hackney  h^  made  the  deed  of  the  defendants,  or 
given  the  mortgage  instead  of  Rogers,  the  case  would  hav« 
been  very  different.  Counsel  for  defendants  were  confident, 
that  if  Rogers  had  made  a  deed  to  Caldwell,  instead  of  ao 
assignment  of  the  bond,  there  could  have  been  no  doubt  bat 
that  the  title  would  be  with  them.  We  do  not  think  that 
would  have  changed  the  question,  for  in  addition  to  the 
reasons  already  given  such  deed  could  not  have  conveyed  the 
land,  this  would  only,  notwithstanding  its  form,  have  con- 
veyed the  interest  that  Rogers  had  in  the  land,  and  that  ^ 
not  the  legal  title. 

In  this  decision  I  do  not  call  into  question  anything  tki^ 
Court  has  said  in  respect  to  a  bond  for  titles,  and  payment  oT 
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the  purchase  creating  ftn  equity  or  perfect  eqnity,  if  acoomr 
puied  by  potteaHicm,  etc^,  but  I  endoree  all  that  the  Court 
hn  detnded  on  that  subject. 
Let  the  judgment  be  reversed. 


JlSED  I.  WHlTA££it,  administiatof,  etc.,  plaintiff  in  error, 
w.  John  C.  Bhith  and  Bebtrau  Devauqus,  adminia- 
tntora,  etc.,  defendants  in  error. 

L  Then  leare  hu  been  grantad  b;  the  Ordinary  to  an  administrator  to 
to  mU  real  estate  and  negroei  upon  a  proper  application,  the  order  of 
tka  Coart  grantiiig  aaeh  laare  is  a  jadgment  of  that  Conrt,  and  cannot 
btiwdnd«d,  Tacatod  or  revoked  by  the  Coart  at  a  Kobseqaent  term 
oal;  on  notice  to  the  adminUtiator,  and  for  proper  cause  ihovn. 

Appeal  from  Court  of  Ordinary  in  Fulton  Superior  Court 
Decided  by  Judge  Bdll,  at  November  Term,  1861. 

Ibis  case  waa  submitted  to  the  decision  of  the  Court  by 
igreement  of  counsel,  upon  the  following  statement  of  facts : 
At  the  September  Term,  1860,  of  the  Court  of  Ordinary 
of  Falton  county,  on  the  joint  application  of  Jared  I.  Wliita- 
Wand  John  C  Smith,  oo-administrators  c^  the  estate  of  C. 
V.  Smith,  said  Court  passed  an  order  empowering  them  to 
■U  the  real  estate  and  slaves  belonging  to  said  estate.  And  at 
Xnember  Term,  L860,  said  Court  appointed  said  Whitokcr 
■Uobo  C.  Smith  and  Bertram  Devaughn  guardians  of  the 
(mm  children  of  said  C.  W.  Smith. 

!^  the  December  Term,  1860,  said  Court  of  Ordinary,  <hi 
ftiaole  application  of  John  C.  Smith,  one  of  said  adminia- 
and  guardiaaof  twoof  said  minors,  and  of  Devaughn, 
gMdian  of  one  of  said  minora,  pasaed  an  order  revoking  the 
to  sell  said  real  estate  and  slaves  without  any  notice  of 
laet  application  to  Whitaker,  the  other  administrator 
At  the  same  term  the  Court,  on  motion  of 
r,  passed  a  rule  nin  requiring  Smith  and  Devaughn 
QMue  why  the  order  that  day  passed,  revoking  the 
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. — __ » 


order  to  sell,  should  not  itself  be  set  aside  and  Uie  order  to 
aell  be  left  in  full  force,  on  the  ground  that  he  had  no  notioe 
of  said  application,  and  that  the  C!ourt  had  adjourned  that 
passed'  the  order  to  sell.  On  the  hearing  of  the  rule  the 
Court  refused  to  make  the  same  absolute,  holding  that  it 
could  legally  grant  the  order  of  revocation  without  notioe  to 
Whitaker  and  at  a  subsequent  term  of  the  Court 

From  this  decision  Whitaker  appealed,  and  upon  argument 
before  Judge  Bull,  he  decided  that  it  was  competent  for  the 
Court  of  Ordinary  to  revoke  the  order  to  sell  the  real  estate 
and  slaves,  on  the  application  of  either  of  the  eo^administra- 
tors  without  notice  to  the  other,  and  that  the  Court  might 
do  the  same  on  the'  application  of  either  of  them,  mereljat 
its  own  instance,  and  that  this  might  be  done  either  at  the 
term  when  the  order  to  sell  was  granted  or  at  any  subsequent  . 
term,  and  without  notice  to  either  administrator.  To  this 
decision  plaintiff  excepts. 

Bleckley,  for  plaintiff  in  error. 

Stone,  contra. 

By  tJie  Court — Lyon,  J,,  delivering  the  opinion. 

By  the  statutes  of  the  State  an  administrator,  to  obtain 
leave  of  the  Court  of  Ordinary  to  sell  real  estate  or  negroes, 
must  publish  a  notice  of  his  intended  application  in  a  publio 
gazette  of  the  State  for  four  months,  in  terms  of  the  hw: 
After  this  publication  and  application  made  and  granted  hf 
the  Ordinary,  the  order  of  the  Ordinary,  granting  the  leave 
to  sell,  is  as  solemn  and  conclusive  a  judgment  as  ady  that 
Court  can  make  or  render,  and  it  cannot  be  vacated,  resoinded 
or  revoked  by  that  Court,  except  in  the  same  manner  as  other 
judgments  of  that  Court,  upon  notioe  to  the  administrator 
and  for  good  cause  shown.  Indeed,  if  persons  interested  ia 
the  lands  or  negroes  object  to  the  sale,  and  for  proper  caoMV . 
such  objections  ought  to  be  filed  before  the  grant  of  the  ordtfS 
t£at  is  the  object  of  the  publication. 

Let  the  judgment  be  reversed. 
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OHN  D.  Field,  plaintiff  in  error,  tjs.  William  S.  Boyn- 
TON,  administrator  of  David  B.  Squires,  defendant  in 
error. 

I.  The  entries  or  memoranda  made  by  a  person  in  the  course  of  his 
hntiness,  and  against  his  interest  at  the  time  of  making  them,  and  who 
is  since  deceased,  are  admissible  as  evidence  in  a  suit  between  third 
persons.  * 

1  The  declaration  of  one,  whether  verbal  or  in  writing,  of  a  matter 
which  is  against  his  interest  at  the  time,  and  who  is  since  deceased,  is 
admissible  as  evidence  in  a  snit  between  third  persons,  whether  snch 
dedaratioQ  relates  to  the  present  or  past  occurences. 

1  A  color  of  title  to  aid  possession  is  anything  in  writing  connected 
with  the  title  which  serves  to  define  the  extent  of  the  claim. 

■ 

Ejectment,  in  Lumpkin  Superior  Court.  Tried  before 
}adge  Rice,  at  February  Term,  1862. 

This  was  an  action  for  the  recovery  of  lot  Number  1028, 
in  the  12th  district  of  Lumpkin  county.  Plaintiff  showed 
title  in  his  intestate  by  a  grant  from  the  State,  dated  11th  of 
August,  1854,  produced  his  letters  of  administration  and 
proved  possession  by  defendant  at  the  time  of  action  brought, 
29th  June,  1860.  He  also  proved  by  one  Halston,  that 
ilthough  defendant  went  into  possession,  together  with  wit- 
0688^  in  1846  or  1847,  he  made  no  claim  of  title  to  the  lot 
notil  1850,  at  which  time  witness  abandoned  his  possession. 

Plaintiff  here  closed,  and  defendant  tendered  in  evidence 
tm  old  mutilated  book  from  the  sheriff's  office  of  Lumpkin 
otNjnty,  purporting  to  be  a  memorandum  of  sheriff's  sales, 
with  the  following  entry  on  the  first  page : 

William  Wood's  sales  book  for  1840  and  1841 . 
February  sales,  1840. 
343,  13, 1,  North  B.  M.  Smith $5  00 

On  several  succeeding  pa^es  appeared  similar  entries,  part 
of  the  leaves  being  torn  off  so  that  the  figures  following  the 
oharacter  $  could  not  be  seen,  and  further  on  appears  the  fol- 
lowing respecting  the  lot  sued  for : 

November  sales,  7th  day,  1843. 
1028, 12,  1,  J.  D.  Field. 
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Defendants  showed  that  the  book  had  been  in  the  8 
office  in  its  mutilated  state  fix)m  1850,  that  J.  S.  C 
was  sheriff  in  1843,  and  that  the  entry  last  named  wai 
handwriting,  and  that  Chastain  was  dead.  The  Coiu 
ted  this  book  as  evidence  on  the  objection  of  plaintiff, 
it  was  no  evidenoe  of  a  sale  by  the  sheriff,  the  mat 
were  not  aoconnted  fer,  and  becaose  it  was  a  mere 
memoranda,  and  not  an  execution  docket  authorized  I 

To  this  ruling  of  the  Court  defendant  excepted. 

Defendant  next  proposed  to  read  to  the  jury  as  e* 
of  the  sale  of  the  lot,  the  payment  of  the  purchase 
and  as  color  of  title  in  aid  of  defendant's  possessio 
proving  the  handwriting  of  Chastain,  and  that  he  ^ 
sheriff  in  1846,  but  had  been  in  1843,  the  following  i 

Received  of  John  D.  Field  four  lot  Number  1028 
sold  on  November,  1843,  this  10th  October,  1846. 

J.  S.  Chastaj 
Former  Sheriff  Lumpkin  Coi 

Plaintiff  objected  to  the  introduction  of  this  receipt, 
grounds  that  it  was  not  evidence  of  a  sale  by  the  shei 
not  show  a  consideration  or  any  process  under  which 
was  made,  that  it  was  not  evidence  of  any  bona  fide  < 
title,  that  Chastain  was  not  sheriff  at  the  date  of  the  ; 
and  because  it  was  not  contemporaneous  with  the  tran 
and  no  p$u:t  of  the  res  gestae.  The  objection  was  su 
and  defendant  excepted. 

Defendants  then  tendered  a  deed  made  by  Henry  G. 
sheriff  of  Lumpkin  county,  to  defendant  to  said  lot, 
28th  July,  1860,  duly  attested  and  recorded,  and 
recites  that,  "  in  obedience  to  a  writ  of  fi>eri  facias  issi 
of  a  Justice's  Court  of  Lumpkin  county  at  the  suit  o 
Wills  against  Samuel  King,  Jeremiah  Chastain,  former 
of  said  county,  did  lately  seize  the  lot  of  land  here 
described  as  the  property  of  Samuel  King/'  etc.,  proc 
to  recite  the  usual  other  £su)ts,  and  making  the  usual  c 
anoe  contained  in  a  sheriff's  deed.  Defendant  proved 
Worley  that  he,  witness,  had  been  a  Justice  of  the  P 
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tbe  diatriot  of  said  oojioty  is  which  the  land  was  eituated^ 
ud  where  Samael  King  lived,  from  1835  to  1840,  and  that 
be  had  iaaned  several  fi.  f<a.  from  his  Coart  io  &vor  of  Joha 
Willfl  gainst  said  King,  and  that  he  did  not  knov  where 
w^of  them  were.  John  S.  Eably,  present shcriEF,  testified 
d>at  at  the  inatanoe  of  defendaot's  counael  he  had  searched 
the  sheriff's  office  for  said  fi.  /a.,  and  could  not  find  it. 
D^ndaot  then  produced  the  certificate  of  James  Eutherford 
ud  W.  B.  Crisson,  Justices  of  the  Peace  of  the  district  in 
which  King  had  lived,  stating  that  such  fi.  /a,  could  not  be 
fimiid  in  their  offices.  Defendant's  counsel  then  stated  in 
tus  placft,  tlmtf  he  had  made  diligent  inquiry  of  his  client, 
ud  at  such  other  places  as  it  might  probably  be  found,  and 
had  failed  to  find  it.  Defendant  then  proceeded  to  read  said 
deed  to  the  jary,  and  plaintiET  objected  to  its  going  in  evi- 
ilaux.  The  Court  decided  the  deed  to  be  inadmissible  as 
color  of  title,  because  it  was  made  since  the  commencement 
of  the  suit,  or  as  evidence  of  title  unless  the  execution  recited 
tberdn  was  produced,  or  itB  existence  established  by  proo^ 
ud  its  absence  satis&otorily  accounted  for.  To  which  deci- 
un  defendant  excepted,  and  assigns  here  as  error  the  various 
rulings  of  the  Court  herein  excepted  to. 

Bleckley,  for  plaintiff  in  error. 

Bdtleb,  for  defendant  in  error. 

Bf  the  Couri — Lyon,  J.,  delivering  the  opinion. 

L  The  entries  or  memoranda  of  sales  by  the  sheriff  in  a 
Wk,  kept  b;  him  and  in  his  office  for  that  purpose,  he  being 
iai,  oaght  to  have  been  admitted  as  evidence,  on  the  ground 
they  were  entries  made  in  the  course  of  his  official  bua- 
against  his  interest  at  the  time  when  made,  and  that 
.^nce  deoeased.     1  Greenleaf  on  Evidence,  section  147j 

cited, 
Vpon  tbe  same  principle  and  for  the  same  reason,  the 
of  the  sheriff  for  the  purchase-money,  although  made 
Atr  the  occurrence  of  the  transaction,  and  after  he  wai 
foa*  xixin— 16. 


242         SUPREME  OOUBT  OF  GEOBGIA. 

field  V9.  Boynton,  adm'r. 

oat  of  office,  was  admissible,  and  ough(  to  have  been  allowed 
hy  the  Court  to  go  to  the  jury  as  evidence.  DeRlarations  of 
this  character  are  received  in  consequence  of  the  death  of  the 
party  making  them.  They  embrace  not  only  entries  in  books, 
bat  all  other  declarations  or  statements  of  facts,  whether  veN 
bal  or  in  writing,  and  whether  they  were  made  at  the  time 
of  the  fact  declared  or  at  a  subsequent  day.  To  render  them 
admi^ible,  it  must  appear  that  the  declarant  is  deceased,  that 
he  possessed  competent  knowledge  of  the  facts,  or  that  it  was 
his  duty  to  know  them,  and  the  declarations  were  al  variance 
with  his  interests.     1  Greenleaf  on  Evidence,  section  147.      ] 

As  tlte  evidence  offered  possessed  all  these  requisites  it 
ought  not  to  have  been  rejected.  The  fact  that  the  memo- 
randa of  sheriff  sales  had  been  mutilated  by  tearing  off  the 
amount  at  which  the  land  sold,  does  not  alter  the  rule,  sack 
mutilation  not  having  been  done  by  the  party  offering  it,  nor 
so  material  as  to  destroy  the  value  of  the  entries.  There  is 
enough  left  to  establish  the  fact  that  the  defendant  desired  to 
prove,  which  was,  that  the  land  was  sold  at  sheriff's  sale  and 
that  he  was  the  purchaser. 

3.  The  point  to  which  this  testimony  tends,  and  on  which 
depends  its  materiality  is,  whether  it  constitutes  a  oohr  of 
title  sufficient  to  create  an  adverse  holding.  We  hold  thai  it 
is:  Color  of  title  is  anything  in  writing  connected  with  the 
title  which  serves  to  define  the  extent  of  the  claim.  Watts 
vs.  Smith,  19th  Georgia,  12 ;  Beverly  vs.  Burke,  9th  Geor- 
gia, 444  ;  S.  C,  14th  Greorgia,  12.  It  is  wholly  immaterial 
how  imperfect  or  defective  the  writing  may  be,  considered  as 
a  deid,  if  it  is  in  writing  and  defines  the  extent  of  the  claim, 
it  is  a  sign,  semblance  or  color  of  title.  An  entry  by  the 
sheriff  on  the  fi,  fa.  of  the  levy,  sale  and  purchase  of  the  land 
has  been  held  sufficient :  Watts  vs.  Smith,  19th  Greorgia,  12; 
and  so  has  sheriff's  deed,  although  unaccompanied  by  the  exe- 
cution: Burkhalter  vs.  Edwards,  16th  Georgia,  593.  In 
this  case  there  is  evidence  of  a  purchase  at  sheriff's  sale  and 
the  payment  of  the  purchase-money,  evidenced  by  the  written 
memoranda  and  receipt  of  the  purchase-money  by  the  sheriff, 
who  made!  the  sale.     These  are  sufficient  to  constitute  cojor 
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f  title  ID  aid  of  possession.     And  if  tlie  defendant  has  had 
etual  possession  of  llic  lot,  bona  fide,  claiming  title  ander 
be  some  for  seven  years  prior  to  the  commeDccmeDt  of  the 
nit,  his  is  the  paramount  title. 
Let  the  judgment  be  reversed. 

Mr.  Justice  Jenkins  dissented  from  the  judgment  of  the 
ujority  of  the  Court  in  this  case. 


DiLTON   City   Company,  plaintiff  in  error,  m.  Daltos 
Manufacturing  Company,  deiondant  in  error. 

U  n*  abtenc*  of  the  leading  counsel  in  tbe  military  serTjce  of  the 
C«ir«derate  States,  during  the  existing  war.  is  in  the  nature  of  prori- 
dtntitl  canse,  and  entiUea  his  client  to  a  continuance. 

L  Th«  attorney  whose  name  is  subscribed  as  such  to  the  pleadings,  if  not 
limptitiouslj  appended,'  is  to  be  regarded  as  leading  counsel. 

V  Ifau  attorney  be  absent  from  providential  cause,  or  from  inefitabla 
Hcesiity,  his  substitution  of  auother  attorney  in  his  general  basiaess, 
ii  not  binding  apon  his  clients,  who  arc  entitled  to  demand  and  hare  a 
wsbnaance  on  account  ot  his  absence.  , 

L  ^Kparate  debt  cannot  be  Ret  off  to  a  joint  demand. 

L  Thoagh  an  agreement  between  two  parties  concerning  a  particular 
,b«iiiieu,  in  which  real  estate  belonging  to  one  of  them  is  to  be  used,  . 
^denominated  "o  lecue,''  and  the  fruit  to  accrue  to  the  owner  of 
weh  estate  be  called  "rent,"  yet  if  it  appear  that  such  fruit  is  to  come 
mif  from  the  ^'nett  profitt"  of  the  business,  and  is  not  to  exceed  a 
tnttia  proportion  of  ihein,  tbe  parties  will  in  law  be  regarded  as 
(Utoers. 

ffiebt,  iu  Wliitfield  Superior  Court.     Tried  before  Judge 

tfuKEB,  at  Koveinber  Term,  1861. 

h;    _ 

;  J|ait  was  brought  by  tlic  Daltoii  Manufacturing  Company, 

■Aiaiets,  against  tiic  Dalton  City  Company  aod  Rufus  E. 

IBi  AS  partners,  on  the  following  note : 

Dalton,  Geo.,  Oct.  10, 1850. 
i^|ii&8.    One  day  after  date  I  promise  to  pay  to  Daltou 
|llUBfactiirin<r  Company,  or  order,  the  sum  of  six  handred 
IM  fifty-eight  dollars,  for  value  received. 
'  B.  K.  Ford  &  Co. 
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The  declaration  avers  that  tbe  note  was  given  for  certain 
machinery  which  had  been  set  up  and  attached  to  a  steam 
mill;  the  property  of  defendants,  in  the  city  of  Dalton,  and 
that  the  lien  of  plaintiffs  on  the  same  had  been  duly  made 
out  and  recorded. 

The  Dalton  City  Company,,  one  of  defendants,  filed  tlieir 
plea  denying  any  partnership  between  Ford  and  themselves, 
and  also  a  plea  of  set-off,  setting  up  an  indebtedness  to  them 
from  the  plaintiffs  of  some  $2,500  00,  and  offering  to  give 
credit  to  plaintiffs  for  the  amount  of  their  claim  should  the 
same  be  established,  which  pleas  were  signed  by  J.  A.  Glenn, 
attorney  for  Dalton  City  Company. 

When  the  case  was  called  for  trial,  the  Dalton  City  Com- 
pany, by  Benjamin  £.  Green,  Esq.,  their  attorney  in  &ct, 
moved  for  a  continuance  on  the  ground  of  the^  absence  of 
their  counsel,  A.  R.  Wright  and  J.  A.  Glenn,  Esq'rs.,  who 
were  in  the  military  service  of  the  country,  which  motion 
was  refused  by  the  Court,  on  the  ground  that  Mr.  Glenn  had 
made  an  arrangement  with  L.  W.  Crook  to  represent  him  in 
his  cases.    The  fact  was,  (so  states  the  bill  of  exceptions,) 
that  when  the  case  was  called,  Judge  Crook  had  left  the 
Court  on  a  canvass  for  the  Confederate  Congress.     To  this 
refusal  of  the  Court  to  grant  a  continuance  defendants  ex- 
cepted. 

On  motion  of  plaintiffs,  the  plea  of  set-off  was  strickeo 
out  against  the  opposition  of  Dalton  City  Company,  and  said 
defendant  excepted. 

Plaintiffs  having  offered  in  evidence  the  note  sued  on,  and 
the  record  of  their  lieu,  also  introduced  a  lease  from  the  Dal- 
ton City  Company  to  R.  K.  Ford,  whereby  said  Compaojr 
leased  to  said  Ford  for  the  period  of  one  year,  with  the  priv- 
ilege of  renewal  for  four  years,  the  steam  n^ill  in  the  city  of 
Dalton,  with  all  the  machinery,  etc. 

The  second  article  provides  that  the  death  of  Ford  at  any 
time  shall  terminate  the  lease,  and  that  said  lease  ^'  partakes 
of  the  character  of  a  personal  trust,  so  far  at  least  as  that  it 
is  understood  that  it  is  not  assignable,  neither  shall  it  pass  t<^ 
executors  or  administrators  in  case  of  said  Ford's  death,'' 
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lod  that  Ford  Rhall  give  bis  personal  attention  to  tbe  vork- 
bg  of  said  mill. 

Article  third  describes  the  kiud  of  work  to  be  done  at  the  ' 
mill,  namely,  a  general  wood  machine  shop  and  cabinet  bus- 
ioess,  for  vbich  purpose  Ford  is  to  furnish  certain  machinery, 
the  coBt  of  said  machines  to  be  allowed  for,  and  deducted 
from,  tbe  gross  profits  of  the  business  in  estimating  the 
amoant  due  for  rent,  as  provided  for  hercaftier." 

Article  fourth  provides  that  "  inusmucli  as  both  parties 
ueat  a  loss  to  decide  what  sum  would  be  a  fair  rent  for  said 
property,  or  what  rent  the  proposed  business  will  justify,  it 
is  igreed  that  said  Ford  shall  pay  as  rent  for  the  first  year  a 
Bom  equal  to  one-balf  the  nett  profits  of  his  business,  as  well 
on  potting  up  elsewhere  any  work,'  the  material  of  which  is 
prepared  wholly  or  in  part  at  said  mill,  as  on  the  work  done, 
pat  up  and  completed  at  said  mill ;  and  at  the  expiration  of 
aid  first  year,  said  parties  shall  agree  on  a  final  sum  as  rent 
Sir  the  term  of  renewal,  or  ascertain  the  same  by  reference  to 
the  profits  of  said  business,  said  sum  not  to  exceed  or  ftU 
Aort  of  one-hiilf  the  nett  profits  of  said  business,  and  for 
Ais  purpose  said  Ford  shall  keep  a  correct  account  of  all  the 
trusactionsof  Raid  mill,  and  also  of  all  work  done  elsewhere^, 
in  patting  up  and  finishing  any  work,  the  material  for  whiqh, 
innrbole  or  in  part,  may  have  been  prepared  nt  said  mill,  in 
tbook  or  books,  which  shall  be  at  all  times  open  to  the  in- 
fection of  ibe  agent  of  said  Dulton  City  Company,  said 
Wika  to  be  posted  weekly,  and  a  balance  struck  every  three 
Mulhs,  when  the  proportion  of  rent  appearing  due  shall  be 
{■fable,  and  if  the  business  should  require  a  book-keeper,  one 
ttbeemployed  by  Ford,  with  the  approval,  as  t«  the  person 
take  employed,  of  the  agent  of  the  Dalton  City  Company. 
%  article  fifth,  Ford  may,  should  the  business  require  it, 
■Haddiiional  buildings,  with  the  consent  of  the  i^nt  of 
V  ISCompany. 

^^^AltJutc  sixth  contains  tbe  covenant  of  Ford  to  pay  rent  as 
^^^R  described,  and  to  deliver  peaceable  possession  on  tbe 
ion  of  the  lease. 
nath  aiiicle  it  is  i^reed  that  on  (he  expiration  of 
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the  lease,  Ford  may  remove  from  the  mill  any  machinery 
added  by  him,  unless  the  Company  should  wish  to  retain  it, 
in  which  case  he  is  to  receive  a  reasonable  price  therefor. 

Plaintiff  then  proved  that  the  note  was  given  for  machinflr 
furnished  to  R.  K.  Ford  <&  Co.,  who  were  in  possession  of 
the  mill  under  the  lease. 

Defendant  proved  by  Benjamin  E.  Green,  that  as  agent 
of  the  Dalton  City  Company,  he  gave  notice  to  Robert 
Batey,  the  president  and  general  manager  of  Dalton  Manu- 
facturing Company,  that  if  said  Company  furnished  Ford 
with  machinery,  they  must  look  to  Ford,  and  not  to  hiiit  or 
the  Dalton  City  Company  for  payment.  Witness  did  not 
tell  Batey  not  to  proceed  with  the  work  for  Ford  in  the  pre- 
cise words  Qf  the  statute,  but  did  tell  Batey,  in  substance, 
that  if  he  did  proceed,  he  must  look  to  Ford  alone  for  paj- 
ment  Batey  had  come  to  witness  to  know  who  he  was  to 
look  to  for  pay  for  the  machinery. 

J.  W.  Walker,  introduced  by  plaintiff,  testified  that 
while  he  was  working  at  the  mill,  Benjamin  E.  Green  came 
there,  and  said  that  he  wished  he  had  had  witness  there  five 
years  ago,  it  would  have  saved  him  several  thousand  dollars. 

The  Court  charged  the  jury  as  follows : 

"  In  the  opinion  of  the  Court,  the  Dalton  City  Company 
is  not,  by  the  lease  introduced,  a  partner  of  R.  K.  Ford,  and 
this  being  the  only  evidence  on  the  subject,  you  will  not  find 
a  verdict  against  jlie  Dalton  City  Company.  It  is  admitted 
that  you  shall  find  a  verdict  against  Ford. 

The  only  question  for  your  consideration  is,  whether  this 
debt  creates  a  lien  on  the  mill  or  not  ?  In  the  opinion  of 
the  Court,  the  lease,  and  Ford's  possession  under  it,  wonld 
be  sufficient  to  authorize  him  to  create  a  lien  on  the  prem- 
ises for  the  value  of  the  machinery  purchased  by  him  for  the 
purposes  contemplated  by  the  lease.  It  is  insisted  that  the 
lien  has  been  prevented  from  attaching  by  reason  of  tlie  no- 
tice given  according  to  the  provisions  of  the  8th  section  of 
the  Act  of  1834. 

It  is  a  question  of  fact  for  you  to  decide,  under  the  evi- 
dence, whether  the  Dalton  City  Company,  before  the  com- 


ATLANTA,  MARCH  T£BM,  1862.  247 

Daltou  City  Company  V9,  Dalton  Manufacturing  Company. 

meooement  of  the  making  of  said  machinery^  gave  notice  to 

plaintiff  not  to  proceed  therewith.     If  it  did  give  such  notice, 

then  the  plaintiff  could  not  proceed  to  commence  and  make 

machinery,  and  thereby  create  a  lien  on  the  property  of  the 

Dalton  City  Company,  for  the  plaintiff,  by  the  lease,  shews 

title  in  the  Dalton  City  Company.     What  the  notice  was 

which  Colonel  Green  gave  to  the  President  of  the  Company, 

Bat^,  is  for  you  to  decide  under  the  evidence.     If  the  notice 

vas  that  the  City  Company  would  not  be  liable  as  a  partner 

ht  the  debt,  and  did  not  notify  plaintiff  not  to  proceed  with 

the  work,  it  would  not  relieve  the  premise?  from  the  lien. 

The  notice  need  not  be  in  the  very  words  of  the  statute.     If 

the  notice  was  that  the  plaintiff  must  look  to  Ford  alone  for 

payment,  exclusive  of  any  lien,  this  would  be  sufficient,  pro^ 

Tided  it  was  given  before  the  work  commenced.     Did  he  in 

substance  notify  Batey,  before  the  work  commenced,  that  the 

property  would  not  be  bound?     If  so,  plaintiff  could  not  go 

oa  and  commence  and  make  machinery,  and  thereby  create  a 

lien  on  the  property.     If  such  notice  was  not  given,  then  the 

liea  attached,  it  not  being  denied  that  the  other  requisites  to 

•oeate  a  lien  have  been  shown.     The  fact  that  the  plaintiff  is 

toorporation,  and  the  Dalton  City  Company  is  also  a  oorpo- 

atbn,  makes  no  difference  in  the  legal  principles  which 

pvem  the  case,  for  a  corporation  may  be  a  tfiachinist  in  the 

cjeof  the  law  as  well  as  an  individual.'^ 

Coan^  for  the  Dalton  Manufacturing  Company  excepted 
to  that  portion  of  the  charge  directing  the  jury  to  find,  under 
Ae  testimony,  that  the  Dalton  City  Company  was  not  a  part- 
Mr  of  Ford,  and  here  alleges  the  same  to  be  error. 

The  jury  found  a  verdict  against  Ford  for  the  amount  of 

Alaote,  to  be  levied  on  the  property  described  in  the  declara*- 

%kb  the  case,  and  '^  we  find  for  the  Dalton  City  Company.'^ 

4keBalton  City  Company  moved  the  Court  for  a  new  trial : 

j|i  Beoaose  the  Court  refused  to  grant  a  continuance  on 

of  the  absence  of  defendant's  counsel,  A.  B.  Wright 

1^  A.  Glenn,  absent  in  the  military  service  of  the  Con- 

bft  States. 

deeaose  the  Court  refused  to  grant  a  continuance  for 
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the  absence  of  J.  A.  Glenn,  on  the  ground  that  he  had  made 
an  arrangement  with  L.  W.  Crook  to  represent  him  in  his 
oases,  though  in  fact,  when  this  case  was  called,  Judge  Crook 
had  left  town  on  a  canvass  for  Congress,  and  all  the  other 
counsel  whom  defendant  could  have  called  on  for  assistance 
in  conducting  the  trial,  had  left  for  their  homes. 

3.  Because,  under  these  circumstances,  Benjamin  E.  Green, 
the  general  agent  for  defendant,  not  being  a  practicing  attor- 
iiqr,  nor  familiar  with  the  trial  of  causes,  was  compelled  to 
conduct  the  trial  as  counsel,  and  either  omitted  to  state,  when 
on  the  stand  as  witness,  that  notice  was  given  to  Batey  before 
the  commencement  of  the  work,  or  referred  to  the  time  when 
the  notice  was  given  so  casually  as  to  escape  the  attention  of 
the  jury. 

4.  Because,  under  the  circumstances,  defendant  did  not 
have  a  fair  chance  of  their  case  to  the  jury. 

5.  Because  this  was  the  first  trial,  the  oascf  having  been 
carried  to  the  appeal  by  consent. 

The  motion  was  afterwards  heard  at  Chambers,  and  ove^ 
ruled  on  all  the  grounds  taken  therein.  In  the  judgment 
refusing  a  new  trial.  Judge  Walker  remarks : 

As  to  the  refusal  to  continue  the  case,  it  is  perhaps  proper 
to  state  that  Benjamin  E.  Green,  Esq.,  is  an  attomey-at-lflv, 
and  acts  as  attorney-at-law  and  in  fact  for  the  Dalton  City 
Company,  making  out  the  pleadings,  and  representing  their 
interests  in  this  Court,  prepared  their  plea  in  this  case.  It 
did  not  appear  to  the  Court  that  either  Judge  Wright  or 
Colonel  Glenn  was  ever  consulted  as  to  this  case,  but  mst 
retained  generally  by  the  Dalton  City  Company. 

To  this  decision,  refusing  a  new  trial,  defendant  exoepled, 
and  alleges  the  same  to  be  error,  as'  also  the  ruling  of  the  ^^ 
Court  striking  out  defendant's  plea  of  set-off. 

Counsel  for  plaintiff  alleges  as  error  the  charge  of  the 
Court  directing  the  jury  that  no  partnership  existed,  under 
the  testimony,  between  the  defendants. 

Benjamin  E.  Green,  for  plaintiff  in  error. 
McCuTCHEN,  centra. 
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By  the  Court. — JenkinSi  J.,  delivering  the  opinion. 

In  this  case  each  party  excepted  to  certain  rulings  of  the 
Court  below. 

1.  The  Dalton  City  Companyi  one  of  the  defendants,  ex- 
cept to  a  decision  of  the  Court  overruling  their  motion  to 
oontinne,  on  account  of  the  absence  of  J.  A.  Glenn,  their 
attorney  of  record,  in  the  military  service  of  the  country,  and 
the  fiust  of  his  being  so  engaged,  and  being  absent  from  the 
Court  by  reason  thereof,  is  not  disputed.     The  Superior  Courts 
of  this  State  generally,  as  well  as  this  Court,  have  considered 
nch  absence,  since  the  commencement  of  the  existing  war 
between  the  Confederate  States  and  the  United  States,  as  in 
the  nature  of  providential  cause,  and  have  in  numerous  in- 
iteoces  allowed  continuances,  upon  high  considerations  of 
pablic  necessity.    It  is  a  time  when  the  country  requires  the 
praienoe  of  its  citizens  in  the  tented  field,  and  public  policy, 
if  not  pablic  safety,  requires  that  there  should  be  no  impedi- 
i&eots  left  in  the  way  of  those  disposed  to  engage  personally 
m  die  war.     It  had  become  the  settled  practice  of  this  Court, 
•  previous  to  the  late  session  of  the  Genenll  Assembly,  to  allow 
ontinuanoeB  for  this  cause,  which,  by  the  Act  of  14th  Decem- 
ber, 1861,  are  expressly  authorized  in  the  Superior  Courts. 

S.  Indeed,  the  Judge  presiding  in  this  case  does  not  put 
b  refusal  to  allow  a  continuance  on  the  insufficiency  of  the 
|Rmnd  assumed,  but  on  its  inapplicability  to  this  casa  He 
M  not  satisfied,  in  the  first  place,  that  the  absent  attorney 
ito  of  counsel  in  this  cause.  But  we  find  that  the  defend- 
Mt^i  plea  has  the  name  of  J.  A.  Glenn,  as  attorney,  appended 
kit  No  proof  appears  that  it  was  placed  there  surrepti- 
findy,  and  in  the  showing  made  by  the  party,  it  is  made  to 
^gmt  that  he  was  the  attorney  of  record,  and  this,  we  think, 
4|dl  have  been  quite  sufficient  to  satisfy  the  Court  that  he 
4NI  in  that  relation  to  the  party  and  the  case. 

But  again,  the  Court  assigned  as  a  reascm  for  over- 

the  motion,  that  J.  A.  Glenn  had  placed  his  pro- 

sml  business  in  the  hands  of  another  attorney  of  the 

t^  who  had  been  present  at  that  term,  but  had  left  the 
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Court  before  this  cose  was  called  for  trial,  he  not  beiug  in  the 
militaiy  service  of  the  country.  It  does  not  appear  that  the 
party  applying  for  the  continuance  had  ever  assented  to  the 
substitution,  or  even  been  informed  of  it.  We  hold  that  he 
was  not  bound  by  it,  and  that  he  should  have  been  allowed 
a  continuance  upon  that  showing. 

4.  The  Dalton  City  Company,  (one  of  the  defendants)  filed 
a  plea  of  set-off,  whereby  they  sought  to  set  off,  against  the 
plaintiff's  demand,  an  indebtedness  of  plaintiff  to  them,  in 
which  the  other  defendant.  Ford,  had  no  interest     Upon 
plaintiff's  motion,  the  Court  ordered  this  plea  stricken  out, 
and  the  Dalton  City  Company  excepted.     Was  this  ruling 
of  the  Court  correct?     It  will  be  borne  in  mind  that  the 
plaintiffs  below  had  sued  the  Dalton  City  Company  and  Rufus 
K.  Ford  as  partners,  doing  business  under  the  firm  of  R.  K. 
Ford  &  Company,  upon  a  note  signed  R.  K.  Ford  &  Com* 
pany.     It  is  not  denied  that  the  person  signing  and  deliver* 
ering  this  note  was  Rufus  1^.  Ford.     The  Dalton  City 
Company  had,  by  another  plea,  denied  the  partnership,  and 
denied  that  the  note  sued  on  was  their  note.     But  this  was  a 
defence  involving  iftitter  of  fact,  necessarily  concluding  to  • 
the  country,  and  could  only  avail  the  party  interposing  it, 
when  sustained  by  verdict.     If  the  jury  should  find  for  the 
Dalton  City  Company  upon  this  plea,  there  would  be  an  end 
of  their  liability  in  this  action.     They  would  be  protected. 
But  in  advance  of  the  verdict,  the  Court  could  not  assame 
that  there  was  no  partnership.     Upon  a  motion  to  strike  oat 
the  plea  of  set-off,  the  Court  could  look  only  to  the  dedanr 
tion,  and  to  that  pleaf  it  was  bound  to  ignore  the  other  plei. 
The  case,  then,  was  this:  suit  against  two  as  partners,  set-off 
pleaded  by  one  of  them,  of  a  debt  due  to  that  one  by  pkin- 
tiff,  and  motion  to  strike  out  the  plea  of  set-off.     We  think 
the  Court  very  properly  sustained  the  motion,  there  being  no 
mutuality  in  the  demands.    Partnersliip  debts  are  joint   The 
debt  from  the  plaintiff  below  to  the  Dalton  City  Company 
was  several. 

^'The  statutes  expressly  confine  the  right  of  set-off  to 
cases  in  which  there  are  mutual  debts,  and  it  is,  ther^focc^ 
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clear  that,,  as  well  the  debt  sought  to  be  recovered,  as  that 
to  be  set  off,  must  be  due  in  the  gaine  right.^  A  joint  debt^ 
therefore,  cannot  be  set  off  against  a  separate  one,  nor  can  a 
separate  debt  be  set  off  against  a  joint  demand,  unless  it  be 
expressly  agreed  between  the  parties  that  such  set-off.  shall 
be  allowed/^     Babington  on  the  Law  of  Set-off,  etc.,  37. 

'^  A  joint  debt  and  a  separate  debt  cannot  be  set  off  against 
each  other."     Montague  on  Set-off,  25. 

''  This  is  evident,  and  may  be  collected  from  all  the  de- 
cisions on  set-off  in  the  case  of  joint  debts  and  several  debts.'' 
Ibid,  note  2,  g. 

''A  note  of  one  of  two  partners  cannot  be  set-off  against 
a  partnership  demand.''    4  Wend's  R.,  583. 

And  for  the  same  reason  a  debt  due  to  one  partner  cannot 
beset-off  against  a  debt  due  by  the  partners. 
.''Under  the  Bankrupt  Law  of  the  United  States,  a  joint 
debt  may  be  set-off  against  the  separate  claim  of  the  assignee 
of  one  of  the  partners.  But  such  offset  could  not  have  been 
nade  at  law  independent  of  the  Bankrupt  law."  5  Cranch,  34. 
Where  one  of  two  partners  dies,  and  the  survivor  sues  or 
is  sued  upon  a  partnership  demand,  set-off  of  a  separate  debt 
ii allowed,  expressly  upon  the  ground  that  the  right  of  sur- 
viforship,  accruing  upon  the  death  of  one  partner,  converts 
that  which  was  originally  a  joint,  into  a  several  debt.  Slip- 
)(r,  Assignee  of  Lane,  vs.  Stidstone ;  1  Esp.  Cases,  N.  P., 
«;  6  T.  R.,  493.  French  vs.  Andrade,  6  T.  R.,  582.  These 
Mb,  as  well  as  Fletcher  vs.  Dyke,  2  T.  R.,  32  ;  and  Staoey, 
hmdal.  vs.  Becy,  7  T.  R.,  359,  (which  for  other  reasons 
iMezcepted  from  the  rule,)  all  go  to  affirm  the  general  mle 
^(Mk  which  we  place  this  decision,  viz :  that  a  separate  debt 
MMot  be  set-off  against  a  partnership  debt,  nor  a  partnership 
4tl  against  a  separate  debt.  There  is  nothing  in  the  case 
^Mrto  take  it  out  of  the  operation  of  the  general  rule, 
jpife  plaintiff  in  error  relied  upon  the  case  of  Webster  vs. 
referred  to  in  note  2,  to  the  text  in  Montague  on  Set* 
>  Bat  it  will  be  observed  that  the  text,  supported  by 
ference,  does  not  at  all  involve  the  rule  governing  the 
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This  treatise  is  quite  remarkable  for  the  method  pervading 
it  The  author  first  treats  of  the  law  of  set-off  in  oases  of 
joint  and  several  debts ;  that  is  a  distinct  head,  and  from  it  I 
have  drawn  authority  for  this  case.  He  next  treats,  under  t 
different  head  of  the  law  of  set-off,  as  affecting  tmstees,  under 
which  he  affirms  as  law,  ^' that  a  debt  from  the  cestui  qui 
inAit  mav  be  set  off  to  an  action  commenced  by  the  trustee 
in  right  of  trust." 

This  is  the  text  supported  by  Webster  vs.  Scales  and  other 
cases  mentioned  in  note  2,  n.  In  all  of  the  cases,  the  que* 
tion  was  simply  whether,  at  law,  the  Court  could  look  beyond 
the  legal  title  of  the  trustee  and  recognize  the  equity  of  tbe 
cestui  qui  trusty  for  the  purpose  of  allowing  as  a  set-off  a  debt 
'due  by  the  cestui  qui  trust  to  the  defendant,  and  in  such  case 
the  set-off  was  held  to  be  good.  But  there,  there  was  no 
lack  of  mutuality.  The  suits  were  prasecuted  for  the  benefit 
of  the  cestui  qui  trusts,  and  the  debts,  attempted  to  be  set-oS) 
were  due  by  the  cestui  trusts.  There  was  mutuality.  The 
legal  title  of  the  trustee  alone  stood  in  the  way,  and  Aak- 
hurst,  Judge,  in  Webster  vs.  Scales,  remarks :  "  it  is  tme, 
that  formerly  the  Courts  of  law  did  not  take  notice  of  euiy 
equity  or  trust ;  but  of  late  years,  as  it  has  been  found  pro- 
ductive of  great  expense,  to  send  the  parties  to  the  other  side 
of  the  hall,  (to  equity,)  whenever  this  Court  have  seen  that 
the  justice  of  the  case  has  been  clearly  with  the  party,  thej 
have  not  turned  him  round  upon  this  objection.'^  In  the  last 
remark,  (referring  to  the  justice  of  the  case,)  is  disclosed  the 
use  sought  to  be  made  of  it.  The  plaintiff  in  error  insists 
that  inasmuch  as,  in  this  suit,  the  other  party  seeks  to  en- 
force a  statutory  lien  upon  property  of  the  Dalton  City  CSom* 
pany  for  a  debt  of  B.  K.  Ford,  that  Company  is,  in  equity, 
entitled  to  the  set-off. 

But  here  again  the  plaintiff  in  error  begs  the  question  of 
partnership,  which  the  Court  cannot  concede.  To  that  ques- 
tion we  now  come. 

The  plaintiff  in  the  Court  below  excepts  to  that  portion  of 
the  charge  to  the  jury  which  instructed  them,  that  the  writ* 
ten  agreement  between  Bufus  K.  Ford  and  the  Dalton  Citf 
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Company,  (aet  forlli  in  the  statement)  did  not,  in  law,  make 
than  copartners.  The  solution  of  the  question,  thus  raiaed, 
will  be  found  in  the  case  of  Buckner  ve.  Lee  et  al.,  8th  Geor^ 
gia  Report,  2S5.  The  cases  are  strifaingly  analogous,  the 
diief  difference  beinft,  that  in  that  case  the  party  denyfng  the 
partnership  contributed  the  servioes  of  certain  slaves  in  the 
business,  and  in  this,  the  use  of  certain  real  estate,  with  a 
Uililiog  thereon,  and  certain  machinery  therein. 

In  that  case,  the  owner  of  the  slaves  was  to  receive,  by  tbe 
trnna  of  the  agreement,  "  one-half  of  the  nett  proceeds  of  the 
shop,  (a  blacksmith's  shop)  for  the  use  of  the  negroes." 

In  this,  by  tlie  agreement,  the  owner  of  the  real  estate  and 
nadiiDery  was  to  receive,  "  as  rent  for  the  year,  one-half  the 
TiA  proJUt  of  the  buaineaa."  Here  is  great  similarity.  In 
wit  case  nett  profits  are  specified,  and  it  is  stipulated  in 
«iiat  proportion  they  are  to  be  divided.  In  one  case,  the 
Dimer  of  the  slaves  is  to  have  one-half  the  nett  profits  "  for 
^uM  of  tbe  slaves,"  (in  other  words,  for  their  hire.)  In 
tbt  other,  the  owner  of  the  premises  was  to  have  one-half  the 
Htt  profits  "  a»  rent,"  for  them.  In  each  case,  the  party  not 
Dmiag  the  property,  to  be  employed  in  the  business  cootem- 
plUed,  was  to  conduct  it  personally. 

In  the  case  of  Buckner  vs.  Lee,  d  al.,  this  Court  held  that ' 
tluagreement  constituted  a  partnership,  and  not  a  contract 
tfUring.  Bat  there  are  in  this  case  certain  diatioctive 
teuce  not  ap[>earing  in  that,  which  deserve  consideration. 
kvas  stipulated  in  the  agreement  before  us,  that  the  lease 
to  determine  npon  the  death  of  Ford,  and  not  to  pass  to 
boecutors  or  adntiuiatrators ;  that  during  his  life,  it  shall 
leignable;  tliat  only  a  certain  kind  of  work  shall  be 
tbe  mill;  that  Ford  shall  put  in  certain  specified 
iry  additional  to  that  already  there,  which  shall  be 
Yor  out  of  the  gross  profits;  that'books  shall  be  kept  by 
foed,  showing  a  correct  account  of  all  the  transactions  of  the 
which  shall  be  posted  weekly,  and  at  all  times  open  to 
intpuction  of  tlie  other  party ;  that  if  necessary  a  book- 
■tnU  be  employed,  but  the  other  party  shall  have  a 
«  die  selcetion  of  one. 
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Now  while  it  may  be  conceded  that  most^  if  not  al 
these  stipulations  might  be  incorporated  in  a  veritable  I 
without  vitiating  its  character,  yet  it  must  be  admitted  I 
they  are  far  more  appropriate  to,  and  indicative  of,  a  coni 
of  partnership  tlian  a  lease,  in  the  usual  significance  of  \ 
term.  When  to  them  we  superadd,  that  the  owner  is  no 
receive  a  stipulated  rent,  but  a  specified  portion  of  nett  proi 
we  find  it  exceedingly  difficult,  if  not  impossible^  to  withdi 
the  case  from  the  control  of  Buckncr  vs.  Lee  ei  cd. 

6.  In  cases  of  this  kind,  where  a  partnership  is  asser 
by  one  party  and  denied  by  the  other,  the  trne  test  is  whet 
the  party  denying  '^  was  to  receive  a  share  of  the  profits^ 
profits,  or  whether  the  profits  were  relied  upon  only  asa  fii 
of  payment ;  or  iu  other  words,  whether  the  profit,  or  p 
mium,  or  annuity,  is  certain  and  defined,  or  is  casual,  indi 
nite,  and  depending  on  the  accidents  of  trade.  In  thefom 
oase  it  is  a  loan,  (I  add  on  hiring  or  lease,)  in  the  lattei 
is  a  partnership."  Story  on  Part.,  sec.  67.  "  In  short, 
all  cases  of  this  kind  the  real  question  to  be  solved  is,  whetl 
the  party  is,  in  effect,  to  participate  in  the  rise  or  fall  of  i 
profits,  as  such,  or  whether  he  only  looks  to  the  profits  ai 
fund  for  the  payment  of  the  annuity,  but  not  exclusively 
that  fund.  In  the  former  case  he  is  a  partner,  in  the  lat 
he  is  not."    Story  on  Part.,  sec.  69. 

In  Buckner  vs.  Lee,  Judge  Nisbet,  summing  up  theautb 
ities  there  cited,  (to  which  I  refer,  without  enumerating  thei 
says,  "  it  is  clear,  then,  that  if  one  is  to  receive  a  oerti 
proportion  of  profits,  as  one-third,  er  one-half,  as  prof 
he  is  a  partner.  If  a  certain  sum  is  agreed  to  be  p 
out  of  profits,  and  the  party  does  not  look  to  that  fu 
alone  for  payment,  he  is  not  a  partner;  but  if  the  sum  to 
paid  is  not  fixed,  but  may  be  increased  or  diminished  byj 
amount  or  accidents  of  the  business,  then  the  receiver  i 
partner."  Applying  these  rules  to  the  agreement  before  i 
Court,  it  is  manifest  that  the  Dalton  City  Company  m 
occupy  the  position  of  partners.  What  is  the  sum  fixed 
be  paid  to  them  ?  If,  at  the  end  of  the  year,  the  income  a 
expenditures  exactly  balance,  showing  no  nett  profits,  wl 
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mold  be  their  reot — how  ascertained?  It  avails  nothing 
kit  they  specify  that  they  shall  receive  one-half  the  nett 
nfits  "as  rtnt."  It  is  apparent  that  what  they  are  to  re- 
me  will  be  more  or  less,  or  nothing  at  all,  as  the  "accidents 
:f  tnde"  may  determine.  This  being  ascertained,  the  cm- 
tbwHi  of  law  is,  that  whatever  they  may  receive  will  be 
Muved  "ox  proJUt,"  not  as  rent.  It  matters  not  that  the 
ptiea  christen  the  contract  "lease"  and  its  fruit  "rent." 
Tie  law  loots  through  the  whole  agreement,  and  finding  that 
it  Oaltun  City  Company  are  to  receive  no  fruit,  nnless  there 
buett  profits,  and  only  a.  stipulated  proportion  of  them,  sees 
wmn  evidence  of  a  community  of  losses  and  profits,  and 
faooiimites  it  a  partnership. 

Te  hold,  therefore,  that  in  the  portion  of  the  charge  ex- 
cited to  by  the  plainti£r  below,  the  Court  erred,  > 
Let  the  judgment  be  reversed. 
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Bs,  a  slave,  plaintiff  in  error,  vs.  The  State  op  Geor- 

OIA,  defendant  in  error. 

Hatters  of  fact  are  proved  bj  moral  evidence  alone,  and  the  most  that 
in  be  affirmed  of  such  things  is,  that  there  is  no  reasonable  doubt 
MMeming  them. 

a  all  criminal  trials,  whether  dependent  upon  positive  or  circum- 
intial  evidence,  the  only  question  is,  not  whether  it  be  possible  that 
It  conclusion  to  which  the  proof  points  may  be  false,  but  whether 
mt  is  sufficient  testimony  to  satisfy  the  mind  and  conscience  beyond 
naionable  doubt. 

if  titt  degree  of  conviction  be  such  that  one  would  not  hesitate  to  act 
|0D  it  in  matters  of  the  highest  concern  and  importance  to  his  own 
it  18  sufficient. 


Piniflr,  in  Baldwin  Superior  Conrt.    Tried  before  Jadge 
afc  February  Term,  1862. 

^lUmiy  Terra,  1862,  of  Baldwin  Superior  Coart| 

the  property  of  L.  D.  Buckner,  was  put  upon 

an  indictment,  found  at  the  same  term,  charging 

[ — 17.  (257) 
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him  with  the  murder  of  a  slave,  Jackson,  the  property  of 
Miss  Maria  MacDonald. 

The  State  introduced  the  following  testimony  : 

WiLtiAH  M.  Stephens  testifies:    I  know  prisoner;  saw 
him  on  the  evening  of  the  8th  September,  fifteen  minutes 
after  sunset,  or  later  ;  saw  both  prisoner  and  deceased  at  Fin- 
negan's  branch,  about  two  and  half  miles  from  Milledgeville; 
spoke  to  them,  and  said  ^^good  evening,  boys;"  Jackson, the 
deceased,  said,  "you  had  better  say  good  evening,  Jackson." 
In  reply  to  my  asking  him  what  he  said,  Jackson  repeated 
what  he  had  said  before,  and  I  stopped,  thinking  to  chastise 
him,  when  John,  the  prisoner,  said,  "see,  they  have  stopped, 
you  had  better  go  along."  Deceased  said,  "  tl»ey  know  me."  I 
then  left,  and  as  I  was  coming  up  the  hill,  I  looked  back 
and  saw  that  prisoner  and.  deceased  crossed  the  branch  going 
on  towards  Scott8boro\  One  of  the  negroes,  I  can't  say  which, 
had  a  satchel  or  carpet  bag  in  his   hand.     John  belongs 
to  Mr.  Buckner,  and  Jackson  belonged  to  Miss  MacDonald. 

Cross-Examined. — The  deceased  was  i  nsolent  and  drunk,  j 
John  was  sober;  deceased  was  staggering,  John  perfectly  < 
cool. 

L.  L.  Waters  corroborates  the  testimony  of  Stephens,  the  ; 
preceding  witness.  ■ 

Elam  Johnson  swears :    It  is  about  three  and  a  half 
miles    from    Milledgeville  to   Scottsboro',   and   about  one 
and  a  quarter  miles  this  side  of  Scottsboro'  to  the  place 
where  the  body  of  Jackson  was  found.     From  Milledgeville 
Court  House  to  Finnegan's  branch  it  is  two  to  two  and  a 
half  miles.     Deceased  was  found  between  a  quarter  and  a 
half  mile  the  other  side  of  Finnegan's  branch.     Carter's  mill 
is  the  other  side  of  the  branch.     I  saw  the  dead  body  aboat 
the  8th  September.     After  I  had  passed  Finnegan's  branch, 
I  met  a  negro  who  told  me  that  there  was  a  negro  on  ahead 
who  had  been  murdered.     This  was  between  day-break  ani 
sunrise.     The  negro  said  he  did  not  know  who  the  deceaaeil- 
was;  said  the  body  was  lying  off  in  the  old  field  a  piece; 
said  that  as  he  came  along  he  looked  ofi^  to  the  right,  aaA 
saw  some  one  lying  as  though  he  were  asleep ;  went  a  litd^ 
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farthei,  aad  saw  traces  of  blood,  followed  the  trail  where  ihe 
body  seemed  to  have  been  dragged,  and  came  to  deceased. 
About  ten  feet  from  the  edge  of  the  road  there  is  a  ibot  path, 
where  a  good  deal  of  blood  was  seen.     Bocks  ^ere  lying  in 
the  path  with  blood  on  them,  and  near  the  path,  in  a  little 
wash,  there  was  a  large  rock  witb  blood  on  it.     I  followed 
the  trail,  and  found  the  deceased,  no  blood  wliere  he  lay,  bat 
some  on  his  sleeve.     When  I  got  to  the  point  where  the 
negro  told  me  he  first  saw  the  body,  I  looked  to  see  whether 
itcoald  be  seen  from  there,  and  I  could  see  it  very  plainly. 
I  went  on  to  Scottsboro'  from  the  place  where  I  found  the 
body,  and  told  Mr.  Buckner  what  I  had  seen,  and  of  my 
meeting  a  negro  man  at  Finucgan's  branch,  who  had  appa- 
rently refused  to  meet  me  as  he  had  never  done  before.     He 
tamed  out  of  the  way,  and  took  a  path  through  the  woods, 
which  made  me  suspect  that  he  knew  something  about  the 
murder,  or  had  some  hand  in  it.     This  negro  belonged  to 
Ur.  Keel,  and  was  named  Minor.     I  had  'never  met  the 
n^  that  far  towards  Midway  before.     I  did  not  know 
where  Minor  was  at  work  at  that  time.     Minor  had  a  wife 
JtBuckner's;  usually  went  to  see  her  on  Saturday  night,  and 
returued  Monday  morning.     To  have  come  from  Mr.  Buck- 
»»'s,  the  path  the  negro  took  tlirough  the  woods  was  the 
nearest  way  to  the  depot,  where  I  think  he  was  at  work. 
Minor  is  a  carpenter.     I  told  Buckner  that  I  had  sent  word 
toHaygood,  at  town,  to  meet  me  at  Finnegan's  branch  with 
his  hounds.     Buckner  and  I  went  to  the  branch  as  soon  as  we 
wnld,  and  there  met  Haygood.    The  hounds  were  put  out,  and 
took  a  track  which  they  followed  to  Midway.     We  followed 
the  dogs,  and  after  reaching  Midway,  the  hounds  changed 
^r  direction,  and  run  off  in  Mr.  Ramsay's  field,  and  lost 
A«  track  about  the  hotel.     The  party,  then  consisting  of 
Bockner  and  others,  went  to  the  Milledgeville  depot  to  see 
the  boy  Minor,  and  carefully  examined  him  to  see  if  there 
^  any  blood  on  his  clothes  or  guilt  in  his  countenance. 
8ftw  no  blood  about  him,  or  signs  of  guilt.     The  party  then 
<toe  back  to  town,  and  learned  that  Buckner's  boy  was  sus- 
pected, and  I  told  Buckner  about  it  when  he  went  back  to 
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Soottsboro'.    When  I  got  back  to  Buckner's  house,  the  bor, 
John,  came  meeting  me.     I  discovered  his  clothes  weie  wet, 
and  asked  him  *^  how  come  your  clothes  wet  f^    He  answeied 
that  he  had  been  drawing  water  at  the  well,  and  that  the 
.  bucket  had  leaked  on  him.     I  then  asked  some  other  negroes, 
who  were  standing  near,  if  they  had  seen  John  drawing 
water.    They  answered  no^  but  one  of  them  said  he  had  sera 
John  take  a  tub  and  go  in  the  wash-room.     I  then  examiaed 
John's  clothes,  and  founds  where  they  were  dry,  small  spots 
of  blood  in  many  places,  and  where  they  were  wet,  larger 
spots,  some  as  large  as  my  thumb  nail.     I  remarked  to  Buck- 
ner,  this  looks  suspicious.     I  started  on  to  the  house,  and 
Bucknersaid,  '4et's  examine  him  further.''     I  called  the  boy 
again,  and  he  came  up.     I  then  stooped  down,  put  on  my 
spectacles,  and  said  to  Buckner^  *^  I  am  satisfied."    I  then 
went  to  the  house,  and   left    John   and   his    master  Uh 
gether.     John  appeared  to  be  a  little  excited  when  be  was 
examined.     When  I  first  went  to  Buckner's,  before  I  sus- 
pected John,  I  found  him  cutting  wood.     I  spoke  to  him, 
and  observed  that  he  did  not  turn  round  to  answer  me,  but 
turned  his  head  over  his  shoulder  to  reply,  his  badk  being- 
towards   me,  which   circumstance  I  afterwards  recalled  as 
rather  indicating  his  guilt.     I  saw  blood  from  the  breast 
down  to  the  feet  on  the  clothes ;  saw  no  other  sign  but  that 
of  blood.     I  was  superintending  Buckner's  business.    In  the- 
morning  when  I  first  got  home,  and  told  Buckner  of  the 
murder,  in  the  course  of  the  conversation  Buckner  said  that; 
some  of  his  negroes  would  get  in  a  scrape  if  they  did  not 
look  out;  that  John  had  failed  to  come  home  and  feed  the 
hogs  the  night  before.     I  got  to  Buckner's,  the  first  time,  a 
little  after  sun-up.     John  was  present  at  this  conversation. 

Cross-Examined. — I  was  sworn  before  tlie  committing 
magistrates.  When  I  saw  the  negro  who  turned  off  from 
me  on  the  road,  I  thought  it  was  Keel's  negro,  or  a  runaway. 
After  the  negro  crossed  the  fence,  he  broke  off  into  a  brisk 
trot.  About  nine  or  ten  o'clock,  when  I  first  saw  Minor,  I 
examined  the  clothes  he  had  on,  his  chest,  and  his  hat  fie 
had  time  to  have  changed  his  clothes.    I  judged  from  the 
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appearance  of  the  blood  where  the  murder  had  been  commit- 
ted,  and  the  dew  being  knocked  off  the  grass,  that  it  oould 
not  have  been  committed  more  than  fifteen  or  twenty,  or  per> 
haps  thirty  minutes.  It  was  not  more  tlian  two  hnndred  yards 
fiom  the  place  I  met  the  boy  to  where  the  body  was  fonnd, 
I  met  the  Iwy  before  Bun-rise ;  met  Keel'ii  negro  a  little  after 
dty-break,  and  before  meeting  the  other  boy.  It  is  a  mile 
ud  a  quarter  from  where  the  body  woe  found  to  Buckner's. 
I  net  the  boy  who  tarncd  out  of  the  road  a  little  after  day- 
break; from  where  I  met  him  to  where  the  body  was  found 
wiB  between  a  quarter  and  a  half  mile. 

Rb-Examihed  by  State. — When  I  first  saw  the  body 
it  was  lying  on  its  fiice;  a  hat  put  carefully  on  the  back  of 
tbe  head,  another  hat  neiir  by,  and  a  dark  satchel  across  one 
of  the  arms.  A  plug  of  tobacco  was  found  near  where  the 
liDiaictde  took  place.  Tlie  side  of  the  hiad  was  sunken  in, 
and  there  appeared  to  be  a  hole  just  above  one  ear,  and  a 
ml  in  tlie  temple ;  head  appeared  all  broke  up.  Tbe  body 
ni  draped  down  the  road  and  off  into  the  Geld.  Some 
^ts  of  braios  on  the  ground  where  the  homicide  was,  and 
IB  &  wash,  there  was  found  a  big,  bloody  rock,  and  a  big 
^Mtter  of  brains  near  the  rock.  John  claimed  a  woman  at 
Un  MacDooald'a  as  his  wife.  I  can't  say  when  the  homi- 
fl^  was  committed ;  it  is  only  a  matter  of  opinion. 

Re-examined  by  Counsel  for  Prisoner. — I  thought 
11k  homicide  occurred  in  the  morning,  because  the  dew  had 
M  formed  again  where  the  body  had  been  draped  along, 
ht  does  nnt  think  so  now,  because  the  body,  when  turned 
(Rrat  10  o'clock,  was  stiff. 
Nathan  C.  Keel  testifies :  On  the  Monday  morning  ailer 
iile  the  boy,  Minor,  who  belongs  to  me,  was  at  the 
soon  afler  breakfast. 

.LIE   XiNAK,  a  slave,  testifies :     Sunday  before  the 

koaieidc,  Jnhu  was  telling  her  his  troubles ;  that  he  had  a 

ttt  Mr.  Buckner's ;  the  first  year  she  had  done  very  well, 

yeur  after,  she  went  to  Miss  MacDonald's,  and  had 

w  so  well ;  that  Jackson  had  gained  her  affections ; 

bid  andermined  him,  he  didn't  know  bow,  but  that 


262         SUPREME  COURT  OF  GEORGIA. 

John,  a  slave,  vs.  The  State  of  Georgia. 

Jackson  would  meet  his  deserts  before  he  died.  I  saw  pris- 
oner between  nine  and  ten  o'clock  Sunday,  before  the  homi- 
dde. 

Sabah  Whitehead,  a  slave,  sworn,  says,"  I  saw  prisoner 
in  the  afternoon  of  Sunday,  the  8th  September,  and  he  asked 
me  where  Jackson  was.  After  preaching,  I  beard  John  ask 
Jackson  to  go  home  with  him.  I  saw  them  go  off  together. 
I  was  the  wife  of  Jackson ;  he  was  not  at  my  house  that 
night.  Neither  of  the  boys  were  drunk.  They  seemed  to  be 
cross,  but  I  did  not  know  for  what. 

Cross-Examined. — Jackson  never  stayed  with  any  otheb 
woman,  and  never  had  missed  staying  with  her  any  other 
Sunday  night  but  that  night,  when  John  persuaded  him  to 
go  with  him.     John  and  Jackson  left  near  sun-set;  heard 
no  threats. 

OscAti,  a  slave  of  General  Myricks,  testifies :  I  saw  John 
and  Jackson  together  when  the  sun  was  about  a  half  boor 
high,  on  Sunday,  8th  September,  about  a  half  mile  from 
town,  in  direction  of  Scottsboro',  near  Mr.  Trippe's.  They 
were  at  cross  questions.  John  said  to  Jackson,  he  was  not 
scared,  and  Jackson  said  he  was  not  scared.  John  replied, 
nobody^s  money  was  scared  but  his.  Jackson  said,  I  have 
got  no  money  to  be  scared.  Both  appeared  to  be  drinking. 
John  had  a  black  oilcloth  satchel  in  his  hand.  Jackson  had 
none.  i 

Cross-Examined. — ^Don't  know  who  owned  the  satcbl. 

Sarah  Whitehead,  recalled,  Jackson  had  a  dark  salchd 
when  he  left  town. 

Green,  a  slave  of  Colonel  DuBignon's,  swears,  I  overtook 
John  the  evening  of  the  8th  of  September,  on  this  side  of 
Carter's  mill,  about  one  hundred  and  fifty  yards  from  the 
bridge.  I  was  going  from  Milledgeville ;  met  with  John 
about  dark,  seven  or  half  past  seven  o'clock.  John  was 
standing  on  the  roadside.  I  hailed  him  and  asked  who  j 
that  was.  John  replied,  it  is  me.  I  told  him  not  to  scare 
my  horses,  but  to  get  out  of  the  way.  I  soon  discovered  who 
it  was,  and  at  John's  request  I  let  him  ride  with  me  to  Bodf 
ner's  gate,  where  he  got  off,  and  I  went  down  to  the  boroflgh* 
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Daring  the  ride  John  said,  Green^  I  have  got  no  wife.     I 
asked  him  if  he  and  Lou  had  splijb.    John  replied  that  Jack- 
son had  been  working  some  of  his  damned  root  works  under 
the  ground,  and  had  cut  him  out ;  that  he  had  swore  to 
Jackson's  mistress  that  morniug  that  he  and  Jackson  had 
made  up,  but  he  had  told  a  damned  lie.     I  told  him  if  he 
did  not  mind  he  and  Jackson  would  get  to  fighting,  and  one 
woald  murder  the  other.    He  said,  no,  I  don't  want  to  mur- 
der any  man,  and  Buckner  is  a  man  who  would  not  pay  five 
oeots  to  save  him.     I  understood  by  this  that  Mr.  Buckner 
would  not  protect  him  in  anything  wrong. 

John  also  said,  that  if  he  had  what  he  had  last  year,  he 
Would  go  and  get  in  the  bed,  and  if  Jacltson  came  there  I 
would  hear  of  somebody  being  dead' before  Tuesday  morning. 
Be  said  he  had  a  bowie  knife  last  year. 

Edward,  a  slave,  testifies :  I  met  John  and  Jackson  in 
Midiray,  on  the  8th  September,  about  sun-down,  going  to-' 
wards  Soottsboro'.  John  was  talking  rapid.  He  said,  ''I'll 
be  G-— d  d— d  if  I  don't  do  so,"  but  I  did  not  hear  what. 
Jackson  was  drunk.  If  John  was  he  did  not  show  it.  He 
was  excited  considerably. 

Cbob8-£xamin£D. — ^Did  not  hear  what  was  said  between 
tiicm. 

MraoB,  a  slave  of  Mr.  Keel's,  swears :  I  remember  meet- 
ing Mr.  Johnson  the  Monday  morning  referred  to  by  him. 
I  was  coming  from  Mr.  Buckner's  and  going  to  Mr.  Keel's 
bouse  at  the  depot.  I  turned  off  from  the  road  by  an  old 
|ith|  as  stated  by  Mr.  J.  I  usually  went  that  way  after 
Wring  the  fence.  I  jumped  over  a  slashy  place.  I  left 
kr.  Buckner's  at  nearly  daylight  I  saw  John  before  I  left. 
Si  came  to  my  door  and  told  me,  as  I  went  along  that 
wiping  to  look  for  two  plugs  of  tobacco  which  he  dropped 
fMnrhere  on  the  road.  I  asked  him  where  he  lost  it,  and 
be  did  not  know,  nnless  it  worked  out  of  his  pocket 
got  behind  Mr.  Grantland's  carriage  last  night.  He 
if  I  did  not  see  him  when  I  got  back,  to  give  the  to- 
'p  two  other  negroes.  I  gave  him  three  chews,  and  John 
4rin  a  hurry.    He  did  not  find  the  bogs  that  morning. 
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Edward^  a  slave^  sworn^  says:  Two  weeks  before  the 
IiomioidQ  John  told  me  that  Jackson  was  fooling  abont  his 
wife,  and  that  if  he  did  not  let  him  alone  he'd  kill  him. 

General  S.  P.  Mybick  testifies :  I  saw  the  body  on  Mon- 
daj  morning  at  eight  o'clock;  the  limbs  were  stiff;  the 
wounds  were  in  the  head,  which  was  horribly  mangled.  I 
thought  the  death  was  caused  by  a  wound  from  a  knife. 

Cboss-Examined. — I  saw  the  body  twice ;  the  last  tine 
about  nine  o'clock.  The  blood  at  the  place  where  the  homi- 
cide took  place  looked  fresh,  as  if  it  had  been  recently  shed. 
Did  not  examine  the  blood  in  the  path,  bat  that  in  the  guQj. 

E.  D.  Bbown  swears :  I  went  to  the  body  of  deoeiaed 
early  on  Monday  morning,  and  then  went  to  the  plaoe  where 
he  was  probably  killed.  There  was  a  stream  of  blood  fixir 
or  five  feet  long,  and  seemed  to  have  been  done  several  hoon. 
There  was  some  blood  at  a  drain  not  fiur  ofl^  where  there  were 
some  more  bloody  rocks ;  the  blood  there  appeared  firesher. 
The  place  where  the  blood  appeared  to  be  dried  was  the  phoe 
where  the  first  blood  was  spilt,  and  there  was  perhaps  more 
blood  there  than  at  the  place  where  the  head  seemed  to  have 
been  mashed.     The  weather  was  warm. 

Cross-Ex AMiNED. — The  second  blood  I  saw  was  fresher.' 
Some  of  the  blood  at  this  place  had  coagulated,  and  some 
not ;  some  twelve  or  fifteen  feet  between  the  first  blood  seen 
and  the  place  where  the  head  was  mashed.  Blood  in  soatU 
quantities  would  probably  coagulate  in  an  hour. 

Peter  Ferrell  deposes :  I  saw  John  on  Sunday  morn- 
ing, and  he  told  me  there  was  a  runaway  to  be  found  betweeQ 
Carter's  mill  and  Finnegan's  branch,  who  had  an  axe  and  a 
hatchet  with  a  long  handle  to  it,  and  he  wanted  me  to  oome 
and  catch  him,  that  he  was  afraid  he  would  kill  some  one  if 
he  was  not  caught.  I  told  him  to  bait  the  negro,  which  he 
promised  to  do.  John  knew  that  I  was  marshal,  and  used 
to  catching  negroes. 

L.  D.  BucEKER  testifies :  On  Monday  morning  after  tho 
murder  I  examined  John,  and  found  spatters  of  blood  on  his 
clothes  from  his  hips  down.  Johnson  came  to  my  hooae^ 
little  before  breakfiist.    It  was  an  hour  and  a  half  before  W0 
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ot  off  to  body  of  deceased.  When  I  saw  the  blood  on  his 
lotheSy  John  said  that,  afiier  he  had  heard  of  the  mnrder,  he 
mnd  he  might  be  suspected,  and  he  tried  to  wash  the  blood 
com  his  clothes,  that  it  had  come  there  by  his  having  killed  a 
ig ;  that  Albert^  another  boy,  had  helped  him  to  bring  the 
Ag  to  town ;  a  part  he  had  carried  to  Mrs.  McComb's  negro 
roman,  and  a  part  to  the  mother  of  his  wife.  He  said  he 
lad  got  the  pig  somewhere  about  the  borough.  Mr.  Miller 
somplained  of  having  lost  some  pigs.  Did  not  investigate 
the  matter,  because  his  boy  was  suspected  of  killing  deceased. 
Don't  know  of  John  changing  his  clothes  that  day.  The  girl 
of  Mrs.  MoCombs,  to  whom  the  pig  was  carried,  was  named 
Cietia. 

CROfiS-ExAifiNED. — Saw  the  hats  where  the  body  was 
fennd.  Neither  of  them  belonged  to  John.  He  might  have 
ehioged  his  clothes  while  we  were  absent  at  the  body. 

Dinah,  a  slave,  sworn,  says:  I  am  the  mother  of  Louisa, 
tke  wife  of  John.  John  did  not  bring  me  a  pig,  or  any  part 
rf  one,  any  time  about  the  homicide. 

Cboss-Exahined. — I  got  a  piece  of  pig  from  John  about 
tiiree  months  before.     . 

LucRETiA,  a  slave  of  Mr.  McCombs,  swears:  John  never 
ivooght  me  any  pig,  or  sent  any. 

Sarah  Whiteheai)  recalled:  Jackson  had  two  hats,  one 
tstniw,  the  other  a  wool  hat,  which  he  took  with  him  when 
lie  left;  one  he  carried  in  his  pocket  or  carpet-bag. 
Choss-Ezamined. — Before  he  lefl  he  had  one  in  his  hand. 
Elam  Johnson  recalled  :  One  of  the  hats  foun^l  at  the 
kdj  was  a  straw,  the  other  a  wool  hat  When  I  returned 
Wme  after  dinner,  on  Monday,  John  had  on  a  pair  of  clean 
kowD  linen  pants.    It  was  a  warm  day. 

EVIDENCE  FOR  THE  DEFENSE. 

Dr.  Thomas  Lamar  testifies :    I  saw  the  body  on  Mon- 
^J  morning  between  seven  and  eight  o'clock;  the  blood 
looked  fresh.     In  my  opinion  the  homicide  took  place  be- 
tween four  and  five  o'clock  that  morning. 
^  Cross-examined. — ^I  saw  no  blood  except  on  the  rocks. 
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I  saw  noue  which  could  coagulate ;  saw  do  pool  of  blood.  I 
did  not  remain  long,  and  made  no  examination  of  the  body. 
I  could  not  form  any  satisfactory  opinion  from  the  appear- 
ance of  the  blood  as  to  the  time  the  homicide  was  committed* 

Walter  Paine,  sworn,  says :  I  saw  John  in  town  on 
Sunday,  8th  September,  also  Jackson.  I  saw  Jackson  first 
at  dusk  by  himself.  I  saw  him  again  at  half-past  eight 
o'clock.  I  first  saw  him  at  the  stable,  the  second  time  I  saw 
him  at  Walter  Mitchell's  gate.  I  know  him  well,  and  ooo- 
versed  witli  him  at  Mitchell's  gate.  Did  not  see  John  after 
dinner.    Jackson  did  not  seem  drunk. 

Rabun  Collins  swears:  I  live  about  a  quarter  of  a  mile 
from  where  the  homicide  took  place.  A  little  before  day  I 
heard  loud  swearing  and  talking  near  about  that  place— in 
that  direction.     I  heard  two  voices. 

Cross-Examined. — I  went  to  where  the  body  was  foond; 
saw  knife,  two  hats  and  some  tobacco.  One  of  the  hats  was 
in  a  carpet-bag.  I  never  said  anything  about  the  loud  cars- 
ing  to  any  one.  The  hats,  a  small  pocket-knife,  and  the 
tobacco  were  found  where  the  bloody  rocks  were.  The  half 
of  a  bar  of  tobacco,  with  blood  on  it,  ;vaa  found  there. 

Re-Examin£D. — The  tobacco  was  found  on  the  edge  of 
the  road,  to  the  left,  as  you  go  out. 

L.  D.  BucKNER,  recalled  says :  A  small  piece  of  tobaeoo 
and  a  white  handled  knife,  with  three  blades,  was  foofid 
where  deceased  was  killed.  The  balance  of  the  plug,  as  dis- 
covered by  fitting  the  two  pieces  together,  was  found  in  tbe 
carpet-bag  of  deceased. 

Cross-Examined. — I  do  not  remember  who  was  present 
when  the  tobacco  was  fitted. 

Albert,  a  slave,  sworn,  says :  I  saw  John  in  the  road 
on  Sunday  evening  before  Jackson  was  killed.  Afler  Joha 
left  Mr.  Buckner's  he  went  down  the  road  to  Mrs.  Fitzge^ 
aid's.  It  was  about  an  hour  in  the  night.  John  said  he 
went  to  Mrs.  Fitzgerald's.  I  don't  know  whether  he  did  or  j 
not.  ^ 

Christianna,  a  slave,  testifies :  I  saw  John  the  Sundi^ 
night.    He  stayed  at  my  house  that  night    He  first  entered 
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ouse  near  mine,  where  I  heard  him  talking.  After 
B  came  into  my  house,  and  went  out  l>efore  day. 
turned  him  off.  He  was  not  accustomed  to  stay  in 
• 

E^XAHiNED. — I  dont  know  at  what  time  John  left 
.  I  think  I  went  to  sleep  after  he  left. 
/kii  Freeny,  a  slave,  swears :  I  saw  John  coming 
3  MacDonald's  about  day-break. 
lMAR,  re-called  in  rebuttal  by  the  State,  says :  From 
ranee  of  the  blood  I  saw,  it  might  have  been  shed 
een  hours. 

timony  here  closed,  and  the  Court  having  charged 
:hey  returned  a  verdict  of  guilty.  Counsel  for  pris- 
ed for  a  new  trial  on  the  grounds  following,  to-wit: 
le  verdict  is  contrary  to  law,  and  strongly  and  de- 
^inst  the  weight  of  evidence, 
at  since  the  case  was  submitted  to  the  jury,  there 
to  the  knowledge  of  counsel  for  prisoner,  additional 
n  his  behalf,  hereby  verified  by  affidavit, 
[davit  was  made  by  L.  H.  Briscoe,  Esq.,  one  of  the 
r  John,  who  deposes,  "that  since  the  case  wassub- 
the  jury  it  has  come  to  the  knowledge  of  the  coun- 

accused,  that  Jolm  S.  Thomas  will  testify,  that  on 
ng  of  the  8th  September  he  heard  in  the  direction 

tomicide  was  supposed  to  have  been  committed, 
!  and  talking,  indicating  some  difficulty,  or  violent 
I  about  day-break,  or  somewhat  sooner,  which'tes- 
18  unknown  to  counsel  till  after  verdict  rendered, 
;arded  as  highly  material  and  important."  This 
.  to  before  P.  M.  Compton,  a  Notary  Public. 
rtirt  refused  to  grant  a  new  trial  on  any  of  the 
iken  in  the  motion,  and  this  refusal  is  assigned  as 


i^'A.  H.  Eexak,  for  plaintifi^in  error. 
l|^4klIioitor  General,  and  McKinley,  for  defendant 
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By  the  Court — ^Lumpkin,  J.,  delivering  the  opinion. 

In  this  case,  the  faot  that  the  deceased  came  to  hisditth 
by  violence  inflicted  by  a  third  person,  and  that  the  homioMe 
was  malicious,  is  not  disputed.  And  the  only  qaestion  is, 
who  committed  the  crime  ?  And  the  answer  to  this  qaestion 
depends  upon  circumstantial  evidence,  there  being  no  direct 
proof  of  the  guilt  of  the  prisoner.  This  embraces  a  wide 
range  of  enquiry. 

^   It  has  been  well  remarked,  that  very  few  crimes  of  gteit    ; 
enormity,  and  involving  a  resort  to  violence  in  their  perpe- 
tration, can  be  committed  without  leaving  such  traces  in  tbe 
circumstances  by  which  they  are  attended  as  to  lead  totiie    j 
detection  and  conviction  of  the  perpetrator.     It  is  rare,  in-    | 
deed,  that  any  amount  of  coolness  and  calculation,  any  degree    | 
of  ingenuity,  or  any  power  of  foresight,  has  ever  been  soffi-    ; 
dent  to  disentangle  one  from  the  meshes  of  that  interouni-   ) 
ble  web  of  circumstances  which  is  interwoven  around  vA   \ 
into  the  nature  and  character  of  every- criminal  act    It  ooo*   ^ 
stitutes  one  of  the  great  guarantees,  which  Grod  has  given, 
that  the  perpetrators  of  crime  shall  not  go  unpunished. 

Evidence  includes  all  the  means  by  which  any  alleged  ^ 
matter  of  fact,  the  truth  of  which  is  sub/nitted  to  investigi* 
tion,  is  established  or  disproved.     None  but  mathematiod 
proof  is  susceptible  of  that  high  degree  of  evidence  called 
demonstration,  which  excludes  all  possibility  of  error.    Hit- 
ters of  fact  are  proved  by  moral  evidence  alone,  and  the  maife 
that  can  be  affirmed  of  such  things  is,  that  there  is  no  reason- 
able doubt  concerning  them.     The  true  question  therefore  la^ 
in  all  criminal  trials  whether  dependent  upon  positive  or 
circumstantial  evidence,  not  whether  it  be  possible  that  tbe 
conclusion  at  which  the  testimony  points  may  be  fiUse,  ba^ 
whether  there  is  sufficient  proof  of  its  truth  to  satisfy  the 
mind  and  conscience  beyond  a  reasonable  doubt.     In  other 
words,  to  produce  a  degree  of  conviction  that  one  would  noA 
hesitate  to  act  upon  in  matters  of  the  highest  concern  ai^ 
importance  to  his  own  interest.    (Wills  on  Circamstaotial 
Evidence.)  * 


I 
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The  testimony  in  this  case  shows  clearly  that  the  prisoner 

had  a  motive  for  cohmitting  the  crime.     He  was  actuated  by 

jealonsyi  of  a  most  malignant  and  terrible  character,  such  as 

that  delineated  by  Shakespeare  in  his  Moor  of  Vemce.    This 

paasion  had  taken  entire  possession  of  his  bosom,  and  shook 

the  throne  of  reason  US  its  very  centre.    It  is  not  shown  that 

tny  other  haman  being  in  the  world  entertained  any  hatred 

toward  the  deceased.     This  taken  in  connection  with  the 

&ct8  proven,  show  that  revenge  prompted  the  deed.     The 

satchel,  hats  and  tobacco  of  Jackson  were  found  with  hip 

imi  body,  while  the  wounds  inflicted  upon  his  person  de* 

moDStrate  that  every  blow  was  guided  by  the  most  intense 

malioe. 

The  communication,  probably  false,  made  to  the  Mayor  of 
Hilledgeville  on  the  morning  of  the  day  when  the  murder 
was  perpetrated,  discloses  the  deliberate  purpose  teaming  in 
the  brain  of  the  prisoner  to  kill  his  victim.  His  plan  was 
then  oonoocting,  and  he  intended  to  put  the  community  upon 
a&ketnul,  hoping  thereby  to  elude  suspicion  apd  detection. 
When  his  clothes  were  found  bespattered  with  the  blood 
of  the  slain — which  he  attempted  to  wash  out — he  gave  a 
Use  account  of  the  cause  why  they  were  wet,  and  a  still  more 
Abe  aoooant  of  the  cause  of  the  blood  itself.  If  there  was 
nj  other  way  upon  earth  of  accounting  for  these  stains,  why 
did  he  not  explain  it  ?  Here  opportunity  was  afforded  him 
of  testifying  in  his  own  behalf,  and  yet  the  statement  he 
^  nude  is  proven  to  be  utterly  untrue.  Had  a  careful  and 
\  tharoagh  examination  been  made,  it  is  more  than  probable 
that  the  traces  of  brains  as  well  as  blood,  would  have  been 
JNind  npon  his  apparel. 

'Leaving  out  the  testimony  of  Mr.  Paine,  and  the  proof 
would  rather  lead  to  the  conclusion,  that  the  murder  was 
ooounitted  on  Sunday  night,  while  the  parties  were  jouruey- 
iflg  together  from  Milledgeville  to  Scottsboro',  a  strange 
companionship  between  two  such  men,  one  solicited,  however, 
by  John,  and  there  is  nothing  in  the  proof  of  Dr.  Lamar,  or 
any  other  witness,  to  contradict  this  assumption.  But  ad- 
mitting that  ]VIr.  Paine  is  not  mistaken  in  having  seen  Jack- 
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son  ia  Milledgeville  at  half  past  eight  o'clock  on  that  par- 
ticular nighty  and  that  Mr.  Thomas  overheard  the  violeoi 
altercation  the  next  morning,  and  that  this  was  the  death 
struggle  between  tlie  combatants,  in  which  Jackson  came  to 
his  end,  still  we  challenge  the  closest  scrutiny  of  the  testimoojr 
and  venture  the  assertion,  that  there  is  nothing  in  all  this 
inconsistent  with  the  idea  that  John  was  the  slayer  of  Jack- 
son. It  seems  t<5  be  assumed  in  the  argument  that  a  complete 
alibi  is  proven  as  to  the  prisoner  Monday  morning,  the  wit- 
ness, Chrislianna,  swears  that  John  came  to  her  hoQse  San- 
day  night,  and  went  out  before  day,  but  she  does  not  know 
at  what  time  he  left,  and  Frceny  testifies  that  she  saw  John 
coming  from  Miss  MacDonald's  about  day-break,  and  tiiii 
vague  testimony  is  the  whole  of  the  proof  upon  this  subject 

So  that  in  either  view  of  this  case,  whether  the  murder 
took  place  in  the  early  part  of  Sunday  night,  or  about  day 
on  Monday  morning,  John  has  failed  by  the  able  efforts  of    = 
his  distinguished  counsel,  to  free  himself  from  the  charge  of   j 
blood-guiltiness,  which  the  testimony  fixes  upon  him  and    ■ 
none  other. 

We  cannot  grant  a  new  trial  on  the  ground  of  newly  dii-   ; 
covered  evidence,  because  the  application  is  not  supportea  bf  i 
the  usual  showing.     But  mainly  for  the  reason  that  Babna  ^ 
Collins  substantially  testifies  to  the  same  facts  that  Mr.   . 
Thomas,  it  is  alleged,  would  prove.     And  further,  that  con- 
ceding the  truth  of  the  statement,  in  our  opinion  ofthiscBBe^ 
as  we  have  already  endeavored  to  show,  it  would  not,  and 
ought  not,  to  change  the  verdict  of  the  jury. 

While  we  pity  the  prisoner  therefore,  who  believed,  whedier 
rightfully  or  not,  that  his  wife's  affections  had  been  atolea 
from  him  by  another,  and  he  was  thereby  maddened  to  vifflt 
with  condign  punishment,  the  supposed  wrong-doer,  yet  h0 
must  remember  that  human  law,  as  well  as  the  Divine  Lav*- 
giver,  has  said,  "  vengeance  is  mine,  and  I  will  repay." 

Let  the  judgment  be  affirmed. 


MILLEDGEVILLE,  MAY  TEEM,  1862.       271 


Browning  vs.  Hadley, 


)HN  C.  Browning,  plaintiff  in  error,  vs.  Simon  D.  Had- 
ley, defendant  in  error. 

In  a  suit  in  chancery,  by  certain  wards  against  their  guardian,  for 
icconnt  and  settlement,  a  Receiver  was  appointed,  and  the  defendant 
required  to  deliver  to  said  Receiver  all  and  singular  the  estate  of  said 
wards,  "  of  whatever  consisting,  either  real  or  personal  property, 
■oney,  choses  in  action,  or  other  valuable  thing.''  The  Receiver  filed 
kia  petition,  asking  an  attachment,  as  for  contempt  against,  the  guar< 
iian,  for  having  failed  to  pay  over  the  money  appearing  to  be  due  by 
bit  last  return  to  the  Ordinary ;  to  which  the  defendant  responded, 
that  the  balance  stated  in  his  said  return  neither  was  nor  ever  had  been 
Boney  in  his  hands,  but  represented  money  due  by  him  to  the  estate 
oi  his  wards*  father,  and  on  settlement  between  the  administrator  of 
laid  estate  and  himself,  as  guardian,  treated  as  money,  and  charged 
igunst  himself  in  his  returns ;  that  said  balance  had  been  reduced  by 
rabteqaent  transactions ;  and  that  he  was  unable  to  pay  the  amount 
of  hak  indebtedness,  by  reason  of  the  condition  of  the  country,  but  had 
oomplied  with  the  order  of  the  Court  as  far  as  he  was  able  to  do  so  : 
Hddt  that  the  respondent  was  not  subject  to  attachment  for  contempt. 

Potion  to  make  rule  absolute.  Decision  by  Judge  Han- 
zx,  at  Chambers,  May  6th,  1862. 

At  December  Term,  1861,  of  Thomas  Superior  Court,  John 
.  Browning,  the  plaintiff  in  error,  was  appointed  Beceiver 
'the estate,  both  real  and  personal,  of  the  minor  heirs  of 
moel  H.  Hadley,  and  an  order  passed  requiring  the  defeud- 
ift  in  error^  Simon  D.  Hadley,  guardian  of  said  minors,  to 
n  over  to  the  Receiver,  and  deliver  forthwith,  all  the 
tete  of  said  minors,  of  whatever  consisting,  either  real  or 
ipODal  property,  money,  choses  in  action,  etc. 
^  Aahort  time  thereafter  Browning  made  his  petition  to  the 
hiL  A.  H.  Hansell,  Judge,  etc.,  in  Chambers,  setting  forth 
|l4bove  order,  and  alleging  that  Simon  D.  Hadley  had 
MiBed'  to  the  Receiver  the  land  and  negroes,  and  some  five 
IpibBd  dollars  in  notes,  the  property  of  the  estate  of  the 

bat  that  he  was  indebted  to  the  minors  the  sum  of 
Ihouaaiid  one  hundred  and  fifly-six  dollars  and  sixteen 
M-appeared  by  a  copy  of  his  last  annual  return  appeud- 
petition. 

petition  further  alleges,  that  the  plantation  of  the 
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minors,  turned  over  to  the  Beoeiver,  was  in  a  wretched  con- 
dition ;  that  the  negroes  needed  food,  olothing,  etc,  and  that 
a  large  amount  was  needed  to  supply  these  things,  and  to  pat 
ftnd  keep  the  plantation  in  working  order,  and  that  for  want 
of  the  means  belonging  to  the  estate  in  the  hands  of  the 
defendant,  the  Beceiver  was  put  to  divers  straits  and  unne- 
oessary  expense ;  that  the  defendant  wholly  refuses  to  obe^ 
the  order  of  his  Honor,  and  to  turn  over  the  money  he 
acknowledges  to  be  due  to  the  estate  of  the  minors.    A  role 
niH  is  prayed  for,  calling  on  the  defendant  to  show  cause  why 
a  rule  absolute  and  attachment  should  not  be  had  against 
him  for  contempt.    At  the  hearing,  which  was  on  May  5th, 
1862,  defendant  submitted  his  answer,  in  which  he  deoies 
having  disobeyed  the  order  of  the  Court,  but  asserts  that  be 
has  complied  therewith  as  far  as  was  in  his  power;  that  the 
balance  appearing  to  be  due,  by  his  last  return,  has  beea 
reduced  by  payment  made  by  him  in  bacon  and  other  thingi^ 
and  by  his  paying  said  Receiver  twelve  hundred  and  sevenij* 
five  dollars  since  the  passage  of  the  order ;  that  the  amoont  • 
due  on  the  balance  since  the  payments  is  chiefly  a  debt  made 
ahd  due  to  Samuel  H.  Hadley,  while  in  life,  and  a  debt  made 
to  E.  Seixas  as  administrator  of  said  Samuel  H.,  on  theaak 
of  a  negro  by  said  administrator,  whish  debts  were  taken  and 
received  by  respondent  from  the  administrator  as  cash,  and 
so  charg^  by  defendant  against  himself  in  his  returns,  whai  j 
in  fact  he  received  but  little,  if  any  cash,  from  the  admiaii*  ' 
trator,  and  that  the  balance  will  not  exceed  the  principal  and  , 
interest  of  said  debts.     Defendant,  in  his  answer,  further  p|0-  , 
poses  to  give  all  the  notes  he  has  in   possession,  and  if  ^ 
they  are  not  enough,  to  give  his  own  notes  in  settlement  of  ;. 
the  balance.    Defendant  avers  that  he  has  done  all  in  hii  ■ 
power  to  comply  with  the  order  of  the  Court,  and  has  fiulel 
only  through  the  want  of  mbans  to  do  so. 

Defendant  insists  that  said  balance  is  but  a  debt,  and  not 
cash  in  his  hands,  and  that  it  cannot  be  demanded  as  oaik  ^ 
He  has  not  the  cash,  and  is  unable  to  procure  it  in  the  pM^ 
ent  condition  of  the  country.     He  denies  that  he  had  $^ 


HILLEDGEVILIiE,  MAY  TERM,  1862.      873 

Browning  tw.  Hadley. 

oney  in  hiB  hands  belonging  to  the  estate  of  the  minors  at 
18  time  of  the  parage  of  the  order. 
Upon  hearing  the  motion  and  answer,  Jadge  Hansell  re- 
laad  to  make  the  rule  absolute,  and  also  refused  an  ord^ 
liat  an  attachment  issue  for  oontempt,  and  plaintiff  excepts. 

DeGsaffenbeid,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

By  (he  CburU- — Jenkins,  J.,  delivering  the  opinion. 

This  is  an  applioatian  for  an  attachment  for  contempt,  id* 
kpBg  a  &ilure  of  the  defendant  to  comply  with  an  order  of 
the  Cburt,  (granted  pending  a  suit  in  chancery  against  him 
ai  guardian,  by  his  wards,)  requiring  him  to  turn  over  to  the 
^ipUosnt,  as  fieceiver  in  Equity,  all  the  property  in  kind, 
Kwell  as  money,  in  his  hands,  belonging  to  the  complain* 
anti.  It  appear^  both  by  the  petition  and  the  answer,  that 
npondent  promptly  delivered  to  the  Receiver,  in  obedience 
to  the  order,  the  real  estate,  negroes,  and  other  property,  ex- 
opt  money.  The  petition  for  attachment  allies  as  contempt 
Aerapondent's  failure  to  pay  over  money,  and  the  applicant 
rdies  upon  his  last  return  to  the  Ordinary,  stating  a  specific 
Uuioe  due  by  him  to  his  wards  as  evidence  of  so  much 
Boney  in  hand.  The  answer  sets  forth  that  that  balance 
Mither  is,  nor  ever  was  money  in  hand;  that  it  consists 
chiefly  of  two  items,  viz :  Ist,  a  debt  due  by  him  to  the 
&dier  of  his  wards  at  his  death,  and  2dly,  a  debt  contracted 
with  the  administrator  of  his  ward's  fisither  by  the  purchase 
of  property  at  administrator's  sale ;  that  to  facilitate  a  settle- 
owDt  between  the  administrator  and  respondent,  as  guardian, 
Ae  latter  receipted  to  the  former  for  the  aggregate  sum  of 
diose  debts  as  so  much  money,  whereby  the  administrator 
WIS  discharged,  and  the  guardian  charged  pro  tardOy  but  that 
no  money  passed  between  them ;  that,  therefore,  while  he 
idmits  an  indebtedness  to  bis  wards,  he  denies  the  possession 
of  money  in  hand ;  that  since  the  making  of  his  return,  the 
btlance  stated  has  been  reduced  by  expenditures  and  pay- 
VoL.  zxxm — 18. 
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ments ;  and  finally,  that  he  hafi  made  eflbrts  to  raise  a  soffi- 
oient  sum  to  discharge  his  actual  itidebtedDess^  which  have 
jfiiiled  by  reason  of  the  present  condition  of  the  country. 

The  applicant  does  not  controvert  this  answer^  but  predi- 
cates upon  it  a  motion  for  a  rule  absolute. 

There  are  three  reasons  why  this  rule  should  not  be  granted  : 

1.  The  order  appointing  a  Receiver  was  not  a  final  judg« 
ment  against  the  guardian.     It  was  in  the  nature  of  an  inter- 
locutory decree  in  a  suit  pending  in  chancery.    It  contemplated 
the  transfer  of  everything  belonging  to  the  wards  then 
actually  in  the  hands  of  the  guardian,  and  capable  of  ren- 
dition,  to  the  Receiver^  to  be  by  him  held  and  managed 
pendente  lite.    To  this  extent  it  has  been  complied  with. 
There  was  really  no  money  in  hand,  and  consequently,  hj 
the  terms  of  the  order^  none  to  be  delivered. 

2.  The  return  shows,  not  money  in  hand,  but  a  snm  fbn 
due  by  the  guardian.  It  does  not  even  show  the  sum  doe 
at  the  time  the  rule  absolute  was  moved.    He  alleges  tlrat  it 

^has  been  reduced  by  subsequent  transactions.  It  is  certainty 
not  by  the  short  process  of  attachment  for  contempt  that  ao 
uncertain  amount  of  indebtedness  is  to  be  ascertained.  Its 
ascertainment  may  involve  much  litigation^  and  mast  be 
reserved  for  a  final  hearing  of  the  bill. 

3.  Respondent's  prompt  obedience  to  the  order  qiuxid  the 
property  in  kind,  and  his  inability  to  raise  money  xrhere- 
with  to  discharge  his  actual  indebtedness,  entirely  reliere 
him  from  the  imputation  of  contempt. 

The  Court  below  very  properly  refused  the  rule  absolute. 
Let  the  judgment  be  affirmed. 
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Jqhv  H.  Denson,  plaintiff  in  error,  vs.  Andrew  J.  Miller, 

defendant  in  error. 

'..  loteiTOgatories,  to  be  objectionable  on  account  of  being  leading,  must 
nigge«t  the  answer. 

.  To  entitle  a  secarity  or  endorser  to  the  benefit  of  the  proyisions  of  an 
Art  for  hit  relief,  etc.,  of  December  26th,  1831,  it  is  only  necessary 
for  him  to  notify  the  holder  to  sue  the  note.     It  is  not  necessary  that 
be  should,  in  addition,  notify  the  holder  that  unless  he  did  proceed  to 
eolleei  the  note  that  he  would  claim  the  benefit  of  that  Act. 
k  When  the  note  became  due  on  the  first  day  of  Jane,  and  the  witneee 
testified  that  the  notice  was  given  in  the  spring,  it  was  not  error  in  the 
Court  to^ charge  the  jury,  that  the  witness  might  have  been  mistakeni 
bat  that  it  was  for  tbem  to  determine  upon  all  the  facts  and  testimony, 
^^Mther  the-  note  was  due  at  the  time  of  the  notice  or  not. 
b.A  new  trial  will  not  be  granted  when  the  verdict  is  supported  by  the 
•fidence,  and  the  case  has  been  fairly  submitted  to  the  jury  by  the 
Court 

Complaint,  in  Baldwin  Superior  Court.  Tried  before 
Mge  Harris,  at  August  Term^  1861. 

naitttiff  in  error,  who  was  also  plaintiff  in  the  Court  below^ 
brought  his  action  at  the  May  Term,  1860,  of  Baldwin  In- 
ftrior  Courty  against  the  defendant  to  recover  the  amount 
int  (m  the  two  following  notes : 

One  day  after  date  we,  or  either  of  us,  promise  to  pay 
Mo  D.  Denson,  or  order,  one  hundred  dollars,  value  re- 
ceived.   Brunswick,  April  1,  1858. 

E.  M.  Moore, 

A.  J.  MlLL^. 

Sixty  days  afler  date  we  promise  to  pay  John  D.  Denson, 
<*  order,  two  hundred  dollars,  value  received. 

E.  M.  Moore, 
A.  J.  Miller. 

Defendant  plead  that  he  was  security  only,  and  as  such 
W  given  notice  to  plaintiff  to  bring  suit,  in  accordance  with 
^e  Act  of  26th  December,  1831,  which  plaintiff  neglected  to 
^within  the  time  prescribed,  and  that  defendant  was  in 
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consequence,  discharged  from  all  liability.     The  case  was 
taken  to  the  Superior  Court  bv  appeal^  and  on  the  trial,  de- 
'  .fendant,  in  support  of  his  plea,  offered  to  read  the  answers  of 
John  B.  Miller  to  interrogatories,  to  which  plaintiff  objected, 
on  the  ground  that  the  questions  were  leading  in  their  char- 
acter.    This  objection  had  been  written  on  the  interrogatories 
at  the  time  they  were  crossed  by  plaintiff's  ooansel.    The 
Court  overruled  the  objection,  upon  the  ground  that  the  ob- 
jection must  state  how  and  in  what  manner  the  questions 
were  leading.     The  answers  were  admitted  in  evidence,  and 
plaintiff  excepted.    The  following  are  the  interrogatories  and 
answers : 

2d.  If  you  say  you  know  the  parties,  state  what  you  koow 
in  regard  to  John  D.  Denson  holding  two  notes  against  the 
defendant,  and  state  how  you  became  acquainted  with  the 
fact  that  defendant  was  security  on  the  two  notes.  J 

The  witness  answers,  Denson  told  me  that  he  held  tivo  I 
notes  of  ]^.  M.  Moore  for  ^00,  on  which  de&ndant  was  h 
security.  J= 

Defendant  also  read  the  answers  of  John  Gardell  to  i^te^  « 
rogatories  as  follows :  =^ 

2d.  I  was  present  and  heard  a  conversation  between  Do^  ^ 
son  and  Miller.  Miller  told  Denson  to  sue  the  parties  ifl^  "^ 
mediately.  [ :" 

3d.  I  did  hear  Miller  tell  Denson  to  sue  said  notes. 

CR0SS-INTEBB0GAT0BIE8.  ' 

1st.  The  conversation  was  in  Brunswick,  Glynn  oountji « 
Georgia,  some  time  in  the  spring  of  1858.     It  was  at  Mf-  ~ 
Danjaux's  house,  and  I  think  he  was  present.     I  do  not  kaoff 
whether  these  are  the  same  notes.    I  understood  the  naUff^ 
to  amount  to  $300,  but  did  not  see  them. 

Plaintiff  objected  to  the  part  of  GardelFs  answers  relati^* 
to  the  notice  given  to  sue  the  notes,  on  the  grounds  that  V 
was  no  notice  under  the  statute,  being  too  vague  and  indeft^^ 
for  that  purpose,  that  a  request  to  sue  immediately  wavJriM^ 
authorized  by  the  statute,  and  should  be  withheld  from  ' 
jury  by  the  Court,  (the  proper  judge  of  a  legal  notice,)  um^ 
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» was  aome  aooompanying  testimony  showing  that  it  was 
ided.  to  pot  the  plaintiff  on  notice,  that  some  benefit  or 
f  was  sought  by  reason  of  seciirityship,  and  in  virtae  of 
I  particular  law. 
he  Ck>urt  overruled  the  objection,  on  the  ground  that  the 

were  the  judges  of  the  sufficiency  of  the  notice^  and 
itiff  excepted. 

laintiff,  in  rebuttal,  read  the  answers  of  J.  W.  Shotwell, 
$h  proved  that  *'  Moore  was  hopelessly  insolvent  at  the 

of  the  contract ;"  that  "  the  credit  was  given  to  Miller, 
plaintiff  having  refused  to  sell  to  Moore  on  credit ;''  that 
adant  said  that  '*  Denson  was  to  put  the  boat  in  good 
W,  and  if  he  does  not  do  it  he  would  not  pay  him  a  cent/' 
answers  also  state  that  Miller,  at  the  time  of  the  trade, 
aooepted  as  satisfactory  security  on  the  note  to  be  given, 
lame  of  John  B.  Miller  having  been  offered  and  refused 
loh. 

lie  testimony  being  closed,  the  Court  charged  the  jury, 
Qg  other  things,  "that  it  was  proper  to  consider  that 
an  memory  is  falacious,  and  a  witness  in  swearing  as  to 
ime  of  any  occurrence,  may  honestly  err  as  to  a  date  or 
id.     fie  may  say  spring  when  the  season  was  really  sum- 

or  inay  say  summer  when  the  season  was  really  winter, 
and  the  jury  must  look  to  all  the  circumstances  of  the 
in  making  up  their  opinion  as  to  the  time  of  notice.'^  To 
chaise  plaintiff  excepted,  as  illustrative  of  a  state  of  facts 
existing  in  the  case.        * 

Untiff  requested  the  Court  to  charge  the  jury,  "that  a 
)le  request  by  the  security  on  a  note,  duly  given  as  to 
i^to  the  holder  to  sue  the  same,  was  too  vague  and  nn- 
III  to  constitute  legal  notice  under  the  statute,  but  that 
be  some  proof  either  in  the  words  of  the  request, 
sufficient  to  put  the  holder  on  notice  that  the 
■seeking  to  avail  himself  of  his  legal  rights  and 
M  security,  on  failure  of  the  holder  to  sue  in 
Court  refused  to  give  the  charge  requested,  and 
The  jury  found  for  defendant,  and  plain- 
Jbr  a  new  trial  on  the  ruling,  charges^  and  refusal 
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to  charge,  herein  excepted  to,  and  on  the  additional  grounda 
that  the  verdict  was  contrary  to  law,  the  evidence,  and  th 
charge  of  the  Court.  The  tnotion  for  new  trial  was  refuaed 
and  plaintiff  assigns  said  refusal  as  error. 

BriscoE)  for  plaintiff  in  error. 

McKiNLEY,.for  defendant  in  error. 

By  the  Court, — Lyon,  J.,,  delivering  the  opinion. 

The  first  objection  urged  in  the  argument  was  the  deeiskn 
of  the  Court  below  refusing  to  reject  the  answers  of  the  wi(« 
ness,  John  B.  Miller,  to  interrogatories  sued  out  in  thecaiue. 
The  objection  insisted  on  was  that  the  interrogatories  pro- 
pounded to  the  witness  were  leading. 

1.  Interrogatories  to  be  objectionable  as  leading,  mustBog- 
gcst  the  answer  to  the  witness.  The  questions  to  which  this 
objection  has  been  made  do  not  suggest  the  desired,  or  in&ot 
any,  answer,  and  are  not,  therefore,  leading. 

2.  The  defendant  being  only  a  security  on  the  note  sued 
npon,  notified  the  plaintiff  to  sue  the  same.     The  plaintiff 
objected  to  the  sufficiency  of  this  notice,  under  the  Act  fo 
the  relief  of  securities  and  indorsers,  of  26th  December,  1831, 
Cobb's  Digest,  696,  and  claimed  that  it  was  necessary,  to  mtlN 
such  notic4  effectual,  for  the  security  to  notify  the  holder  rf  ' 
the  note  that  he  intended  to  avail  himself  of  the  benefit  of 
that  Act  if  suit  was  not  brought,  etc.     We  agree  with  thl  ^ 
Court  below  that  this  was  not  necessary — all  the  Act  require! ' 
is,  that  the  security  notify  the  holder  to  bring  suit,  or  to  (XO" 
ceed  to  collect  the  same,  which  is  in  effect  the  same,    tf  tUl . 
be  done,  and  suit  is  not  instituted  within  three  months,  tki 
security  is  discharged  from  further  liability  on  the  note. 

3.  We  can  not  see  any  error  in  the  charge  objected  to.  Tba , 
point  of  the  objection  was  this :  one  of  the  notes  was 
due  until  and  on  31st  May — 2d  June.     The  time  when 
notice  to  sue  was  given  was  in  the  spring  of  1858.    Com 
insisted  that  this  note  was  not,  therefore,  due  at  the  Ume 
notice  was  given,  for  when  it  matured  the  spring  was 
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In  reply  to  this  position  the  charge  was  appropriate,  for  it  is 

very  common  for  persons  and  witnesses,  in  speaking  of  past 

transactions  occurring  in  June,  to  say  that  they  occurred  in  .' 

the  spring  of  the  year,  and  indeed  it  is  not  very  clear  but 

that  they  speak  accurately,  for  although  the  months  of  March| 

April  and  May  are  generally  regarded  as  the  spring  of  the 

year,  yet  there  is  high  authority  for  saying  that  the  spring 

oontiDues  until  the  summer  solstice,  or  21st  day  of  June,  and 

np  to  that  time  many,  if  not  the  majority  of  persons,  speak  of 

and  regard  the  season  as  the  spring  of  the  year.    Besides, 

the  defendant  had  notified  the  plaintiff  to  sue  the  notes — if 

ooe  of  them  was  not  then  due,  and  in  a  condition  to  be  sued, 

the  plaintiff  ought  to  have  promptly  said  that  the  note  was 

not  dae,  and  he  could  not  in  consequence  sue  immediately, 

and  he  would  no  doubt  have  done  so  if  such  had  been  the 

&ct.    Under  the  circumstances  we  think  the  Court  very  prop- 

«rlj  charged  the  jury  that  they  ''  must  look  to  all  the  cir- 

coiDBtances  of  the  case,  in  making  up  their  opinion,  as  to  the 

time  of  notice,'^  thus  fairly  leaving  the  whole  question  to 

them. 

The  charge  requested  and  refused,*is  disposed  of  in  the 
fleoond  point. 

4.  The  only  other  point  in  the  case  is,  whether  the  Court 
erred  in  refusing  the  motion  for.  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  law,  or  the  evidence,  or  with- 
out evidence.     We  think  that  there  was  no  error  in  this 
refusal.     The  evidence  disclosed  that  the  defendant  was  not 
interested  in  the  consideration  of  the  note,  that  he  was  the 
security,  that  he  gave  notice  to  the  plaintiff  to  sue  the  notes, 
and  that  suit  was  not  brought  until  long  after  the  three 
months  was  passed.    He  was,  therefore,  entitled  to  a  verdict 
discharging  him  from  liability  on  the  note.     The  only  ques- 
tion about  which  there  was  any  doubt  was,  whether  the  notice 
was  given  after  the  large  note  was  dua     That  question  was 
properly  left  to  the  jury,  and  we  think  the  weight  of  the 
evidence  on  this  point  was  with  the  verdict. 
Let  the  judgment  be  affirmed. 
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H  W,  Phillips,  plaintiff  in  error,  vs.  The  State, 

defendant  in  error. 

one  who  is  charged  with  a  thefV,  seta  up  as  a  pari  of  his  defl^nae, 

ere  was  a  negro  boy  aboat  the  place  who  might  have  committed 

%  it  is  competent  for  the  State,  on  the  trial,  to  give  in  evidence 

\ner  and  conduct  of  the  negro,  on  the  discovery  of  the  stolen 

w  a  reply  to  that  hypothesis. 

it  is  no  error  in  the  Conrt,  when  the  article  stolen  is  fonnd 
1  in  the  back  yard  of  the  accused,  to  argue  to  the  jary  in  the 
ie  improbability  of  a  third'person  or  stranger  being  the  thief 
circnmstances. 

led,  who  had  heard  before  the  trial  of  a  witness  whose  testi- 

Id  be  important  to  his  defense,  applied  to  snch  witness  to 

;  the  witness  would  testify ;  the  witness  told  him  that  he 

Bg;  but  after  the  trial  and  conviction,  the  accused  learned 

which  the  witness  would  testify,  and  these  being  material, 

wonld  likely  produce  a  different  verdict :     HMf  that  a 

it  to  have  been  granted,  on  the  ground  of  newly  diacov- 


f 


1  Gbfttbam  Saperior  Court.    Tried  before  Jadge 
January  Term,  1861.  * 
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Joseph  W.  Phillips,  indicted  for  larceny,  was  put  upon  b 
trial,  at  January  Term,  1861,  of  Chatham  Superior  Com 
The  State  produced  the  following  testimony : 

F.  L.  Neace  sworn,  says :  Between  six  and  seven  o'dM 
of  the  morning  of  the  day  mentioned  in  the  indictment^ 
went  to  Wayne's  stables  to  purchase  some  mules;  be  was  d< 
in,  and  I  then  went  to  prisoner's  store  and  pundiased  a  fi^ 
things,  and  taking  my  pocket-book  out,  I  led  it  on  a  bam! 
or  on  the  counter,  in  prisoner's  store.  I  forgot  it,  and  tba 
went  back  to  stable  and  missed  my  pocket-book.  I  tbeo 
went  back  to  the  store,  and  asked  prisoner  if  he  had  seenil] 
he  said  he  had  not.  By  the  advioe  of  Mr.  Richardson  I  gol 
a  search-warrant,  and  found  the  pocket-book  under  a  wood- 
pile in  prisoner's  yard.  There  were  $225  00  in  the  book. 
(The  witness  here  described  the  bills.)  I  know  the  pocket- 
book  well,  and  found  the  same  amount  of  bills  in  it  as  whei 
I  lost  it ;  there  was  a  memorandum  in  the  book  written  b; 
myself.  Prisoner  said  he  would  hold  me  accountable  for  tlM 
warrant.  Did  not  see  pocket-book  found  by  officer.  Theq 
was  no  person  in  the  store  except  the  prisoner's  wife.  Whih 
I  was  going  out  Mr.  James  Ernst  stepped  in.  It  was  abool 
fifteen  minutes  from  the  time  I  left  the  store  until  I  retumed 
Did  not  see  any  black  boy  in  the  store.  Think  it  was  be 
tween  eleven  and  twelve  o'clock  when  I  obtained  the  war 
rant.  I  was  in  the  store  when  offiter  found  pocket-bool 
in  the  yard.  We  searched  his  pockets  and  his  drawers,  iB^ 
then  officer  went  into  the  yard.  When  the  pocket-book  w« 
found,  a  black  boy  was  called  by  prisoner,  and  came  in. 

William  Wbay  testifies:  I  read  the  warrant  tofM 
oner,  and  proceeded  to  search;  went  into  his  private rooB 
and  searched  there ;  then  went  into  his  yard,  prisoner  ftl* 
lowed  me;  the  further  I  went  into  the  yard  the  moreh 
receded  back  to  the  house.  I  went  around  a  bend  in  tb 
yardv  and  found  a  five-cent  piece,  and  looking  under  A 
wood-pile  I  found  the  pocket-book,  which  Mr.  Neace  idenii 
fied.  Mr.  Phillips  appeared  surprised  when  I  brought  A 
pocket-book  in,  be  appeared  alarmed.    The  black  boy  9f 
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peared  pleased  when  the  pocket-book  was  found ;  he  danced. 
He  is  about  fourteen  years  of  age. 

CR06S*£bcAMiN£D. — Prisoner's  actions  attracted   me  to 
Karcli  in  the  yard ;  be  made  no  opposition  to  search. 

Defendant  objected  to  that  part  of  the  testimony  relating 
to  the  conduct  of  the  negro  boy  when  the  book  was  found. 
The  objection  was  overruled,  and  defendant  excepted. 
No  evidence  was  offered  by  defendant,  and  the  jury,  after 
bring  charged  by  the  Court,  returned  a  verdict  of  guilty, 
with  a  recommendation  of  mercy  to  the  Courts     Defendant 
moved  for  a  new  trial  on  various  grounds,  which  are  fully 
stited  in  the  decision  of  the  Court  overruling  the  motion. 
Two  grounds,  the  4th  and  6th,  were  abandoned  in  the  trgu- 
Bient  before  the  Supreme  Court,  and  are  not  inserted  here. 
Judge  Fleming's  opinion  on  the  motion  for  new  trial : 
Each  ground  of  this  motion  for  a  new  trial  will  be  con- 
ndered  in  its  order.     The  first  is,  '^  Because  the  Judge  erred 
b  permitting  the  witness  Wray  to  testify  before  the  jury 
what  was  the  conduct  of  a  negro  boy  in  the  presence  of  Phil- 
lips, in  the  employ  of  prisoner  at  the  time  of  the  larceny, 
whoi  the  stolen  pocket-book  was  found  in  prisoner's  yard.'^ 
ioppose  the  conduct  of  the  black  boy  had  been  such  as  to 
intborize  tlie  opinion  that  he  was  the  thief,  would  it  not  have 
Mb  good  evidence  for  the  defendant  ?    If  his  conduct  was 
loeh  as  to  authorize  the  belief  that  he  was  not  the  thief,  why 
9  it  not  good  evidence  for  the  prosecution  ?    The  prisoner's 
hfcauj  rested  in  part  upon  the  fact  that  this  black  boy  may 
bra  been  the  thief.     If  his  conduct  at  the  time  negatived 
liiii  idea,  why  is  it  not  evidence  to  be  submitted  to  the  jury  ? 
Km  not  his  conduct  a  part  of  the  res  gesUe  f    Suppose  that 
die  search  commenced  he  had  been  alarmed  and  made 
tf  would  not  such  conduct  on  his  part  have  been 
evidence  in  favor  of  the  prisoner  ?    If  it  be  true  that 
:eOBduct  had  shown  guilt  it  would  have  been  good  evi- 
tlie  defence,  I  cannot  see  why  his  conduct  skould 
led  from  the  jury  simply,  because  it  does  not  show 
his  conduct  at  the  time  of  the  search  be  good  evi- 
one  side,  it  must  be  good  evidence  on  the  other  side. 
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It  would  not  be,  in  either  casOi  yery  conolnsive  evidenoe^ ', 
admit,  but  surely  it  is  evidence  that  ought  to  be  submitted  t 
the  jury.  Why  should  the  jury  be  left  to  infer  that  the  bo; 
stole  the  pocket-book,  when  his  conduct  at  the  time  woah 
authorize  a  very  different  conclusion  ?  especially,  when  ther 
was  no  proof  that  the  boy  was  in  the  store  when  the  prose 
cutor  left,  or  had  been  in  the  store  during  the  fifteen  minute 
that  elapsed  before  his  return. 

Second.  *^  Because  the  Judge  erred  in  his  charge  to  tb 
jury  in  this,  to  wit:  That  he  intimated  his  opinion  on  Um 
fiusts  in  telling  the  jury,  (it  being  proven  that  Ernst  was  ii 
the  store  when  the  pocket-book  was  left  or  lost)  that  thfl^ 
should  consider  whether  if  he,  Ernst,  had  taken  the  pocka^ 
book  he  would  most  likely  have  carried  it  with  him,  or  IflA 
it  in  Phillips'  yard.'\  Ernst  having  been  in  the  store  at  lent 
some  portion  of  the  fifteen  minutes,  it  was  of  course  possible 
that  he  took  the  pocket-book.  The  jury  then  had  to  decidi 
under  the  testimony,  whether  Ernst  or  Phillips  took  ii  I 
don't  think  that  I  mentioned  Ernst's  name  in  my  charge,  but 
charged  the  jury  generally,  that  it  ¥ras  a  matter  for  their 
consideration  whether  if  a  stranger  had  taken  the  podcet- 
book  he  would  most  likely  have  carried  it  away  with  him, 
or  have  left  it  in  Phillips'  yard.  I  don't  think  that  this  iB 
an  expression  of  opinion  upon  the  facts.  It  was  for  the  jaiy 
to  say,  under  the  testimony^  whether  any  one  else  could  have 
taken  the  pocket-book,  and  if  they  found  that  it  v^as  possibly 
then  it  was  for  them  to  say  whether  it  had  been  carried  awtj 
or  left  in  the  yard.  I  did  not  tell  them  that  the  pocket-book 
had  been  left  in  the  yard. 

Third.  ^^  That  the  Judge  erred  in  his  charge  to  the  juxjt 
(the  fact  being  in  evidence  that  a  negro  boy  was  usually 
about  the  store  of  prisoner,  and  in  his  employ,)  tAat  tbef 
ehould  not  take  that  fact  into  consideration,  unless  itirtf 
also  proven  that  said  boy  was  in  or  about  the  store  during 
the  fifteen  minutes  that  the  prosecutor  left  or  lost  his  pocket^ 
book,  and  the  time  he  returned  to  look  for  it."  The  M 
that  the  boy  was  in  the  employment  of  Phillips  is  certainly 
no  proof  that  he  took  the  pocket-book.    Even  if  he  had  been 
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in  tlie  store  during  the  fifteen  minutes,  it  would  not  prove 
the  &ct,  bat  only  that  it  was  possible.  Surely  I  could  not 
have  erred  in  charging  the  jury  that  the  facts  must  show  the 
possSnlUp  that  the  boy  took  the  pocket-book  before  they 
came  to  that  conclusion. 

Fifth.  **  Because  of  the  newly  discovered  testimony  of  Leo- 
pold Spieldoo,  as  set  forth  in  his  affidavit  hereto  attached, 
and  which  has  come  to  the  knowledge  of  the  prisoner  since 
the  case  was  submitted  to  the  jury.'' 

In  support  of  this  ground,  affidavits  both  of  the  prisoner 
and  the  witness  were  offered.  That  of  the  defendant,  states 
that  on  the  morning  of  the  alleged  larceny,  Ernst  came  into 
his  store  before  the  prosecutor  left;  that  he  purchased  a  dol- 
lar's worth  of  coffee,  and  proposed  to  purchase  more  if 
d^nent  would  give  him  a  bag  to  put  it  in.  Deponent  called 
hk  negro  boy,  who  waits  about  the  store,  and  sent  him  up 
alain  for  a  bag.  The  boy  went  and  returned  with  a  bag 
having  a  hole  in  it.  Deponent  sent  him  again  for  another 
bag,  and  afi;er  some  delay  he  returned  with  a  good  one. 
Deponent  had  Ernst  subpoened,  and  Ernst  told  deponent's 
eouDsel  that  he  was  in  the  store  before  Noace  left ;  that  he 
nmembered  the  circumstances  of  the  bag  and  the  coffee,  but 
eoald  not  recollect  whether  it  was  on  the  morning  of  the  lar- 
«ny,  or  some  other  time.  De{>onent  says  further,  that  he 
had  heard  before  the  trial  that  Leopold  Spieldoc  could  prob- 
aUf  give  testimony  which  would  operate  in  deponent's  favor, 
nd  deponent  called  on  Spieldoc,  and  was  told  by  him  he  did 
Mt  remember  about  it.  Since  the  case  was  submitted  to  the 
jary  deponent  has  discovered  that  Spieldoc  could  give  im- 
IMtant  testimony  when  taken  in  connection  with  what  Ernst 
f  piove,  and  refers  to  Spieldoc's  affidavit.  Deponent  furth- 
MlateB,  that  he  used  all  diligence  before  the  trial  to  ascer- 
I' what  Spieldoc  knew  or  could  testify,  but  failed  in  eliciting 
'infiinnation,  and  therefore  did  not  subpcena  him. 

deposes,  that  between  six  and  seven  o'clock  in 

rooming  of  the  day  in  which  the  pocket-book  was  stolen, 

Ipped  into  prisoner's  store,  and  found  prisoner  waiting 

ItiaHlOflBier,  weighing  out  coffee,  he  thinks.    He  did  not 
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8oe  the  customer's  face,  only  his  back,  but  knows  he  vras  i 
white  mqn,  and  from  circumstances  believes  him  to  have  beer 
Mr.  Ernst,  of  Effingham  county.     Deponent  did  not  stop  ic 
the  store,  but  passed  directly  into  the  yard  and  to  the  privy 
and  as  he  stepped  from  the  store  into  the  yard,  the  negro  b^ 
Phillips  had  in  his  employ  jumped  up  from  the  wood-pile  i 
the  yard,  and  appeared  frightened,  and  ran  up  stairs  with  ^ 
empty  bag  in  his  hand,  the  store  and  dwelling  being  o^ 
building.     After  a  little,  deponent  returned  to  the  store,  a^^ 
the  customer  had  left.     Deponent  further  says,  Mr.  Phillips 
called  on  him,  before  the  triol,  to  say  what  he  remerabeTOJ 
of  the  circumstances,  but  not  wishing  to  appear  in  Court 
deponent  pretended  that  he  had  forgotten  all  about  it.    SinoB 
the  trial  deponent  has  learned  that  this  testimony  was  im- 
portant, and  regrets  not  telling  Phillips  what  he  recollected 
of  the  circumstances.     He  mentioned  the  above  facts  to  Mr. 
Levi  Hart,  at  the  arsenal,  on  the  day  of  the  trial,  and  hewM 
the  first  man  to  whom  he  told  the  circumstances  in  full. 

In  deciding  this  ground  the  Judge  says:  It  appears  from 
the  affidavit  of  the  defendant,  himself,  that  he  had  beard 
that  Spieldoc  could  give  testimony  favorable  to  him.  He 
then  knew  of  the  witness.  True,  he  also  swears  that  he  called 
npon  the  witness,  who  told  him  he  did  not  remember  about 
it.  Is  this  a  sufHcient  excuse  for  going  to  trial  without  tbe 
witness?  He  had  heard  that  Spieldoc  could  give  important 
testimony.  Did  it  not  occur  to  the  defendant  that  his  inform-* 
ation  must  have  come  originally  from  Spieldoc  himself? 
Was  it  not  negligence  to  rely  ujwn  the  statement  of  Spieldoo 
that  he  did  not  remember  about  it,  when  he  must  have  known 
that  Spieldoc  had  made  a  different  statement,  for  he  mofk 
have  made  a  different  statement,  or  h^,  Phillips,  never  could 
have  heard  that  Spieldoo  could  give  testimony  in  his  favor. 
The  information  must  necessarily  have  come  originally  from 
Spieldoc  himself  When  the  defendant  heard  that  Spieldoo 
could  give  testimony  in  his  favor,  did  he  n^t  also  hear  what 
that  testimony  would  bo?  He  says  nothing  about  this  in  hit 
affidavit.  In  the  absence  of  this  denial  may  we  not  fairly 
infer  that  he  did  hear  ?    Why  then  did  he  not  put  Spieldoo 
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00  the  stand  ?  It  was  not  because  he  had  not  heard  of  him 
as  a  witneasy  it  was  not  because  ho  had  not  heard  of  his  tea- 
tioonyy  but  because  Spieldoc  told  him,  when  applied  to,  that 
he  did  not  remember  about  it.     Is  this  a  sufficient  excuse? 

1  think  not.    The  motion  for  new  trial  is  refused. 
The  refusal  to  grant  a  new  trial  was  excepted  to  by  defend- 
ant^ and  is  alleged  to  be  error. 

£.  H.  Baook,  for  plaintiff  in  error. 

TupPEB,  Solicitor  General,  for  defendant  in  error. 

By  the  Court, — Lyon,  J.,  delivering  the  opinion. 

1.  There  was  no  error  in  the  Court  permitting  the  witness, 
Wray,  to  testify  as  to  the  conduct  and  aotipn  of  the  n^ro 
bojr,  when  the  search  was  made  and  the  pocket-book  discov- 
ered.   It  was  a  part  of  the  defense  of  the  prisoner,  that  as 
the  negro  was  about  the  store  when  the  theft  was  committed, 
it  was  poasible  that  he  might  have  been  the  thief,  and  any 
eridence  that  had  a  tendency  to  break  down  or  destroy  this 
Aeorj  was  admissible.     We  do  not  say  that  the  emotions  of 
joy  or  pleasure  exhibited  by  the  boy,  as  sworn  to  by  the  wit- 
Mtt,  were  sufficient  for  that  purpose.     All  we  say  is,  that  it 
Hi  competent,  and  it  was  for  the  jury  to  determine  its  effect. 
8.  For  a  similar  reason  there  was  no  error  in  the  argument 
pnwuted  by  the  Court — ^not  an  opinion  on  the  facts  of  the 
ttiikelihood  of  a  stranger  being  the  thief,  when  the  pocket- 
I  took  and  money  were  left  concealed  on  the  premises.    This 
Htm,  a  very  plausible  one,  to  say  the  least  of  it,  served  to 
i    tanjr  any  other  theory  than  that  the  money  must  have  been 
by  some  one  on  tl\e  premises. 
'4hs  Court,  upon  consultation,  was  of  the  opinion  that 
Aib'Was  no  error  in  the  charge,  as  stated  in  the  third  ground 
''flMition  for  new  trial,  but  upon  a  more  careful  consid- 
than  we  gave  it  at  that  time,  I  have  some  doubt  as  to 
;y,  or  rather  its  necessity,  under  the  circumstances. 
J  that  it  was  erroneous,  but  speaking  for  myself 
-I  prefer  that  the  charge  should  not  be  given.    I  can* 
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not  with  reason  justify  it.  A  man  hasa  negro  boy  in  attend 
anoe  upon  the  store,  who  b  running  in  and  out  probabl; 
every  five  minutes,  a  pocket-book  is  left  carelessly  on  th 
coujiter  or  the  head  of  a  barrel,  and  in  fifteen  minutes  disap 
pears.  To  exclude  from  the  jury  entirely  the  probability,  o 
even  possibility,  that  the  boy  might,  in  passing  in  and  oat 
have  taken  the  pocket-book,  unless  the  proprietor,  who  i 
charged  with  its  abduction,  without  any  positive  proof  what 
ever  to  sustain  the  charge,  can  show  that  in  the  interim  tin 
boy  was  in  the  store,  is  going  a  great  ways,  to  say  the  least 
of  it. 

The  fourth  and  sixth  grounds  of  the  motion  for  new  trial 
were  abandoned  by  counsel  for  plaintiff  in  error  in  the  argu- 
ment before  this  Court. 

A  new  trial  ought  to  have  been  gr|anted,  on  the  ground  ut 
newly  discovered  evidence  of  the  witness,  Spieldoa  The 
testimony  that  the  negro  boy  was  down  at  the  wood-pile,  and 
jnmped  up  from  the  place  where  the  pocket-book  was  ooo- 
oealed,  frightened,  and  at  or  about  the  time  when  the  book 
and  money  must  have  been  stolen,  would  have  a  strong  toa- 
dency  to  remove  the  presumption  of  guilt  that  otherwifls 
attaches  to  the  prisoner,  and  with  the  testimony  of  £niit| 
that  the  negro  boy  did  come  in  and  go  out  with  the  faig^ 
while  he  was  there,  would  be  entirely  sufGioient  to,  and  oogiift 
to,  induce  a  different  verdict  from  the  jury.  I  am  awan 
that  Ernst  was  not  sworn,  but  it  is  in  evidence  that  he  mi 
present,  and  if  the  facts  stated  by  the  witness,  Spieldoc,  an 
true,  Ernst's  testimony  would  be  likely  to  corroborate  it,  bat 
whether  it  would  or  not,  the  evidence  is  material  and  im- 
portant, and  might  justly  of  itself  change  the  result.  Dm 
plaintiff  in  error  was  guilty  of  no  laches  in  his  effort  to  gei 
this  evidence — ^knowing  that  Spieldoc  was  in  the  store,  be 
called  upon  him,  before  the  trial,  to  learn  what  he  knew  tbaft 
would  make  in  his  fisivor.  The  witness  told  him  that  he  knew 
nothing,  thus  accidentally  or  by  design,  misleading  the  ao^ 
cused,  who  was  not  bohnd  in  consequence  to  subpoBna  oc 
compel  his  attendance  as  a  witness.  What  Spieldoc  did  knov 
and  would  swear,  the  prisoner  never  learned  until  after  tha 
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triaL    We  think  the  plaintiff  in  error  in  ,the  showing  came 
fiilly  up  to  the  rule  to  obtain  a  new  trial  on  the  ground  of 
newly  discovered  evidence  in  all  respects. 
Let  the  judgment  be  reversed. 


David  Lamb^  executor  and  propounder,  plaintiff  in  error, 
«a  Mary  Gibthan  d  al.y  caveators,  defendants  in  error. 

1.  When  the  testator  signs  his  will  in  the  presence  of  the  snhscrilnng 
wHaeises,  and  retires  to  an  adjoining  room,  and  lies  down,  and  the  wit- 
BMies  subsequently  signed  as  subscribing  witnesses :  HM^  that  tlM 
pretomption  is,  that  they  did  not  subscribe  in  presence  of  the  testatofff 
and  that  this  presumption  must  be  rebutted  by  proof  before  the  will 
on  be  set  up. 

1  The  recognition  by  the  witnesses  at  a  subsequent  day,  in  the  presenee 
ef  the  testator,  that  the  signatures  to  the  will  were  their  own,  is  not  a 
compliance  with  the  law,  and  does  not  cure  the  original  omission. 

Appeal  from  Court  of  Ordinary  of  Jefferson  county.  Tried 
before  Judge  Holt,  at  Octdber  Term,  1860. 

A  paper,  purporting  to  be  the  last  will  of  Andrew  Girt- 
Mn,  was  propounded  for  probate  by  David  J.  Lamb,  the 
tieoator  therein  named,  before  the  Court  of  Ordinary  of 
leffisrson  county,  at  July  Term,  1857,  and  a  caveat  entered 
thereto  by  Mary  Girtman  and  others,  on  various  grounds, 
two  of  which  are  only  necessary  to  be  here  stated.  The  first 
ii^  that  the  will  was  not  properly  executed,  the  subscribing 
witnesses  not  having  signed  it  in  the  presdhce  of  the  testator, 
ttd  the  second,  that  the  third  and  sixth  items  of  the  will  are 
^,  as  being  in  conflict  with  the  Act  of  1818,  against  man- 
omiaBion,  etc.     These  items  are  as  follows : 

Item  3d.  I  give  and  bequeath  to  my  friend,  John  S.  Bell, 
atj  seven  negroes,  to-wit,  (naming  and  describing  them,)  to 
him  forever. 

Item  6th.  I  direct  that  my  executor  pay  to  John  S.  Bell 
two  hundred  dollars,  for  the  purpose  of  defraying  any  ex- 
penses which  he  may  incur  in  taking  care  or  providing  for  • 

Voii.  XXTTTT — 1 9. 
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soever  took  the  negroes,  as  compensation  for  his  trouble,  that 
iN^did  not  want  him  burthened  ifor  nothing.  It  was  remarked 
tliit  as  the  gift  stood,  the  negroes  might  be  taken  for  Bell's 
debts,  and  testator  said  he  had  more  confidence  in  Bell  than 
to  believe  he  would  let  that  be  done,  for  if  he  did,  and  did 
DOtcariy  out  his  will,  it  would  damn  him  in  the  settlement. 

Propounders  also  proved  by  Robert  W.  Daniel  and 
Jambs  Griffin,  who  testify  that  they  were  not  present  at 
the  attestation,  but  have  visited  the  house  sinoe,  and  if  the 
HAb  on  which  the  will  was  signed  was  in  the  centre  of  the 
ride  of  the  room  in  which  it  was,  or  near  the  centre  and  the 
held  of  the  bed  in  the  bed  room  sat  within  two  to  four  feet 
of  the  partition,  then,  in  their  opinion,  if  testator  was  lying 
V  vith  his  head  to  the  head  of  the  bed,  he  could  see  the  table 
OB  which  will  was  executed.  Don't  know  that  the  table  and 
bed  were  in  same  position  when  seen  by  us  as  they  were  tt 
the  time  of  attestation. 

Evidence  was  introduced  by  caveators,  but  it  has  no  bear- 
ing on  the  two  grounds  relied  on. 

After  being  charged  by  the  Court,  the  jury  returned  a  ver* 
iietia  favor  of  the  propounder,  and  caveators  moved  for  a 
sew  trial,  on  the  grounds  stated  in  the  decision,  made  by 
Judge  Holt,  after  argument  had  on  the  motion.  The  decision 
ni  delivered  at  the  October  Term,  1861.  On  the  19th 
April,  1861,  the  following  agreement  was  entered  into  by 
ooQuel  for  propounder  and  caveators : 

Coonsel  being  unable  to  agree  upon  the  brief  of  testimony, 
disordered,  by  consent,  that  the  brief  of  evidence  prepared 
bf  ooansel  for  caveators,  with  the  objections  and  addditions 
QMde  by  counsel  for  propounder,  upon  the  margin  thereof, 
IwsQbmitted  to  the  Court,  and  upon  his  decision  upon  the 
conflict,  it  shall  constitute  the  brief  of  evidence  in  this  case. 

JUDGE  hoist's  decision. 

The  paper  offered  as  the  will  of  Mr.  Girtman  was  opposed 
OQ  several  grounds,  but  those  chiefly  relied  upon  by  the  cav- 
citors,  were  two:  first,  the  want  of  its  legal  execution,  and 
tteoodly,  its  ill^ality,  by  reason  of  the  attempt  which  was 
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therein  made  indirectly  to  manumit  slaves,  and  the  jury  hav- 
ing found  in  favor  of  the  will,  the  Court  is  moved  for  a  new 
trial,  upon  the  allegations  that  the  verdict  is  contrary  to  law 
and  evidence. 

The  objection  to  the  execution  of  the  will  is,  that  the  attest- 
ing witnesses  did  not  subscribe  in  the  presence  of  Mr.  Oirt- 
man,  the  testator.     Attesting  and  subscribing  by  witnesses, 
in  the  presence  of  the  testator,  are  essential  to  the  validity 
of  the  will,  and  this  must  be  shown  to  have  been  done,  else 
the  will  shall  be  held  to  be  void  and  of  none  effect.    Tfas 
is  positive  statute  law  that  cannot  be  set  aside  or  dis  re- 
garded.    We  have  the  evidence  of  the  subscribing  witneno^ 
and  from  them  we  learn  that  the  testator  was  a  man  sbrty  or 
seventy  years  old,  in  feeble  health,  and  weak,  though  he  cookl   ..= 
sit  up  and  walk  about ;  that  he  had  no  wife  or  child,  and 
was  very  anxious  to  make  a  will,  and  for  this  purpose  called 
around  him  the  subscribing  witnesses,  one  of  whom  wrote 
the  will ;  that  the  strong  desire  he  ha;d  to  make  a  will  wtf 
on  account  of  his  slaves,  whom  he  wished  to  manumit^  but     i 
on  being  told  that  he  could  not  legally  do  that,  then  to  leafe 
them  to  whomsoever  the  negroes  might  choose ;  that  the  will 
was  read  to  and  fully  approved  by  him,  and  everything dooebf    -; 
him,  and  those  assisting  him,  which  was  deemed  by  them  to 
be  necessary  to  its  valid  execution.     But  was  every  thing doM 
by  them,  and  were  they  not  mistaken  as  to  what  was  neoesmy 
to  have  been  done?  is  the  important  question  before  the  Coiut 
The  concurring  testimony  of  the  subscribing  witnesses  isthit 
the  testator  executed  the  will  sitting  at  his  table,  in  the  hill    - 
or  common  sitting  room,  and  in  the  presence  of  witnesso; 
that  when  he  had  signed  the  paper  he  got  up  and  said,  "yott  ^ 
have  done  with  me  now,  I  am  weak,  and  will  go  and  lit   ^ 
down ;"  that  he  retired  to  a  bed  in  his  room,  which  adjoincA  ,7 
the  hall,  and  was  accompanied  by  one  of  the  party,  who  afta^  ^ 
wards  subscribed  as  a  witness ;  that  nothing  further  was  dool 
in  the  matter  until  he  who  accompanied  him  to  his  bed-roM^ 
returned ;  that  then  they  all  subscribed  the  will  in  the  pi 
ence  of  each  other;  that  about  fifteen  minutes  after,  the 
nesses  had  subscribed,  the  testator  \vas  seen  lying  on  his 
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with  his  head  towards  the  head  of  tlie  bed,  in  the  ordioarj 
way  that  men  lie,  and  as  he  had  been  eeen  lying  some  hoan 
before  in  the  same  bed,  by  one  of  the  witnesses,  and  in  that 
position  be  could  not  have  seen  the  act  of  attestation, 

TbecQ  was  no  evidence,  that  from  the  tiroe  hie  friend  who 
uxaxnpanied  him  to  his  he<l  left  bim,  he  waa  ever,  while  the 
business  was  being  transacted,  in  any  other  position,  and  the 
conduct,  at  that  time,  of  the  subscribing  witnesses  and  of  Mr. 
Lamb,  the  propoander  of  the  will,  has  some  weight  in  addi- 
tion to  ths  iacts  testified  to,  upon  the  question  of  presence, 
which  we  are  considering.  It  was  thought  by  tliem  that 
ttey  onght  to  aubecribe  in  (he  presence  of  each  other,  and 
therefore  th^  delayed  the  act  of  subscribing  until  the  return 
of  him  who  accompanied  the  testator  to  bis  bed  room,  but  no 
longer,  and  then  they  immediately  subscribed  in  the  presenoe 
of  each  other,  while  the  testator  lay  in  bis  bed  in  an  adjoin- 
iog  room,  from  which  he  could  not  see  what  was  done  by 
them.  Nor  did  he,  or  his  friends  who  were  assisting  him, 
R  to  oonsider  it  important  that  he  sliould  see  or  be  able 
to  tee,  for  wbea  the  testator  lind  eigued  the  will  in  their 
pfsence  he  said,  "you  have  done  with  me  now,"  to  which 
tbey  assented  by  accompanying  him  to  his  bed,  though  they 
Uayed  to  subscribe  until  all  the  witnesses.were  present  and 
Ibq'  could  subscribe  in  the  presenc&of  each  other.  But  the 
iMake  <^the  law  cannot  alter  the  law.  It  is  true  that  tt  is 
t  necesBary  for  the  testator  to  have  actually  seen  the  wit- 
Ma  subscribe,  but  it  was  necessary  that  they  should  have 
^  Mkaribed  in  his  presence,  that  it  must  have  been  done  before 
»r  in  his  view,  so  that  if  he  would  have  looked  from  his 
I  position  he  might  have  seen  them  subscribe.  What 
tion  at  the  moment  of  sub.wribiug  is  not  known, 
il  is  known  that  just  before,  he  was  agisted  to  his  room 
a  of  his  weakness  and  for  the  purpose  of  rest,  where 
I  minutes  afler,  he  wa3«een  lying  in  the  same  position  as 
1  which  he  had  been  seen  in  the  same  bed  some  hours 
i,  and  in  the  ordinary  way  in  wEiich  men  lie  in  their  beds 
■^  and  that  from  the  position  in  which  he  then  was,  he 
B  not  have  seen  the  witnesses  subscribe.    To  counteract 
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this  proof  it  should  have  been  shown  that  the  testator  actually 
assumed  such  position  in  his  bed,  as  to  bring  the  witnesses, 
when  subscribing,  within  his  view,  not  that  he  might  have 
4one  so;  nor  can  the  strong  testimony  of  the  subscribing  wit- 
nesses, who  knew  how  things  really  were  at  the  time,  be  coun- 
tervailed by  the  testimony  of  witnesses  long  afterwards  taken 
to  the  room,  to  be  prepared  to  testify  to  a  supposed  state  of 
things.     Upon  this  point,  therefore,  of  a  defective  execution 
of  the  will,  the  Court  cannot  doubt  as  to  the  propriety  of 
granting  a^ew  trial,  and  as  the  case  will  again  come  before 
the  Court  for  another  trial,  when  not  only  the  validity  of  the 
whole  will  must  be  tried,  but  the  legality  of  particular  claaeeB 
be  determined,  the  Court  abstains  now  from  the  ezpressioa 
of  any  opinion  on  the  latter  subject.    Let  the  verdict  beeet 
aside  and  a  new  trial  be  granted.^' 

Counsel  for  propounder  excepts  to  this  decision,  allq;io; 
it  to  be  error. 

The  case  was  brought  up  to  the  last  January  Term  of  thii 
Court,  and  a  dimunition  of  the  record  being  suggested,  wtf 
sent  back  to  have  the  same  corrected.  In  the  interim,  namelji 
on  the  15th  of  February,  1862,  Judge  Holt  noiade  the  fol- 
lowing note  on  the  bill  of  exceptions: 

The  counsel  iix  this  case  not  being  agreed  as  to  the  testi- 
mony filed,  I  stated  the  case  as  made  by  the  proofs  correct^ 
in  my  decision,  as  I  believe,  without  correcting  the  brief  of 
the  evidence;  but  having  understood  that  the  Supreme  Gouii 
looks  to  the  brief,  and  not  the  decision,  for  the  facts  of  the 
case,  I  have  corrected  .the  brief. 

It  was  contended  by  counsel  for  plaintifi^  in  error  that  the 
Judge  could  not  correct  the  brief  of  testimony  after  it  bed 
passed  out  of  his  hands,  and  that  counsel  had  the  right  to 
use  in  this  Court  the  brief  as  it  was  before  the  corrections  of 
Judge  Holt. 

WiLKiNS,  for  plaintiflFin  error. 

Shewmake,  for  defendant  in  error. 
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By  the  Court — Lyon,  J.,  delivering  the  opinion. 

1.  The  question  before  the  jury  was,  whether  the  will  wad 
signed  by  the  subscribing  witnesses  in  the  presence  of  the  tes- 
tator, as  required  by  the  Act  of  1st  January,  1851,  pamphlet, 
page  104?    At  the  time  of  their  attestation  the  testator  was 
in  a  different  room  to  that  in  which  the  will  was  signed  by 
the  witnesses.     That  fact  raised  a  presumption,  that  they,  the 
witnesses,  did  not  sign  in  his  presence.     Lamb  vs.  Girtman, 
8.  C,  26th  Georgia,  630.     And  this  presumption  was  not 
overcome,  (which  was  necessary)  by  any  evidence  on  the 
trial ;  but  on  the  contrary,  it  was  strengthened,  and  made 
almost  conclusive  by  the  evidence.     We  will  not  discuss  the 
evidence,  as  that  labor  has  been  saved  to  us  by  the  able  and 
searching  exposition  of  the  Judge  who  tried  the  cause,  whooe 
decision  we  endorse  and  adopt  as  our  own.     Let  it  speak  for 
itself. 

2.  The  subsequent  recognition  by  the  witnesses  of  their 
rignatures  to  the  testator's,  does  not  help  the  case  for  the  pro- 
poonder  of  the  will.  This  is  not  a  signing  in  the  presence 
of  the  testator  and  of  each  other,  and  if  we  should  dispense 
with  one  recognition  of  the  statute  we  might  with  another, 
ntil  the  whole  object  of  the  statute,  whatever  that  is,  should 
be  defeated.  This  we  are  not  inclined  to  do,  but  choose 
ntber  to  adhere  to  the  statute  as  it  is,  and  in  doing  so,  know 
Ultt  we  cannot  err. 
Let  the  judgment  be  affirmed. 
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James  H.  jAOKSoy,  plaintiff  in  error^  t;^.  John  E.  Mote, 

defendant  in  error. 

1.  Before  a  warrant  of  survey,  under  the  laws  pertaining  to  head  rigl&tc, 
can  be  legally  issued,  there  must  be  produced  to  the  Land  Court  t 
notice  to  the  person  in  possession  (if  any  there  be)  of  the  intended 
application,  \rith  a  description  of  the  premises  to  be  surveyed,  and 
theiheri£f'8  return  thereon  of  service  by  him  ten  days  previously; 
or  if  there  be  no  person,  other  than  the  applicant,  in  possession,  tha 
sheriff's  certificate  to  that  effect.  And  upon  trial  of  a  caveat  on  ap- 
peal in  the  Superior  Court,  in  such  a  case,  the  notice  and  serrice 
thereof,  or  the  certificate,  should  be  put  in  evidence  before  the  warrui 
of  survey  can  be  admitted. 

2.  In  the  absence  of  proof  of  notice  served,  or  certificate  given  as  abofs, 
the  Superior  Court  should  not  presume  the  existence  of  either,  fron 
the  fact  that  a  warrant  had  been  issued. 

8.  To  supply  the  defect,  parol  evidence  of  verbal  notice,  or  that  there 
was  no  adverse  possession,  is  inadmissible  on  the  trial. 

4.  The  proviso  attached  to  the  2d  section  of  the  act  ia  void,  becasN 
repugnant  to  the  body  of  the  act. 
• 

Caveat  to  land  warrant,  in  Washington  Superior  Coort. 
Tried  before  Judge  Holt,  at  September  Term,  1859. 

James  H.  Jackson,  the  plaintiff  in  error,  made  application 
to  the  Land  Court  of  Washington  county  for  a  warrant  of 
survey  of  certain  alleged  vacant  land  in  said  county,  subject 
to  head  rights.  The  Justices  granted  the  warrant,  and  John 
E.  Moye,  the  defendant  in  error,  entered  his  caveat  in  the 
Superior  Court,  for  this,  to-wit :  ''  that  said  land  is  not  vacant^ 
but  is  surveyed  land,  and  has  been  in  the  peaceable  and  on- 
disturbed  possession  of  caveator  for  more  than  seven  years" 
before  this  proceeding. 

The  case,  after  a  trial  before  a  petit  jury,  was  taken  to  the 
appeal,  and  when  it  came  on  to  be  heard  before  the  spedal 
jury,  plaintiff  in  error,  the  applicant,  tendered  in  evidence  a 
land  warrant  issued  by  the  Justices  constituting  the  Land- 
Court,  directing  the  county  surveyor  to  lay  out  to  Jackson^ 
two  hundred  acres  of  land  on  Williamson  swamp,  taking] 
care  to  except  all  lands  before  laid  out  to  any  person.    Tm 
the  introduction  of  the  warrant  caveator  objected,  upon  thtflj 
ground  that  it  must  be  first  shown  that  the  notice  to  cavea*  ' 
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toTi  and  the  return  and  certificate  of  the  Bheriff^  required  bj 
the  iota  of  1863  and  1854,  had  been  given  and  complied 
with  before  the  warrant  could  be  admitted.  Plaintiff  in  error 
then  offered  to  prove  that  neither  caveator^  or  any  one  else^ 
was  in  possession  either  before  or  since  tlie  issuing  of  the 
wanant.  This  proof  was  repelled  by  the  Court.  Plaintiff 
Aen  proposed  to  show  that  the  caveator  had  verbal  notice  of 
the  application  by  plaintiff  for  the  warrant  of  survey,  and 
thie  was  rejected  by  the  Court,  upon  the  ground  that  nothing 
bat  a  written  notice  to  caveator,  and  the  return  upon  it  by 
the  sheriff,  would  be  sufficient  to  admit  the  warrant  in  evi- 
dence. Upon  motion,  the  Court  dismissed  the  case,  with 
leave  to  plaintiff  in  error  to  move  to  have  it  reinstated.  He 
aoeordiogly  moved  to  reinstate  his  case  on  the  following 
grounds : 

1.  Because  before  the  motion  of  caveator  could  prevail,  it 
shonid  be  shown  that  he,  or  some  one  else,  was  in  possession 
of  the  land. 

2.  The  motion  t0  dismiss  ought  not  to  prevail,  becauaiSe 
dus  Court  will  presume  that  the  Clerk  and  Justices  who  had 
orighial  jurisdiction  of  the  matter,  had  done  their  duty  be- 
fae  granting  the  warrant,  and  if  they  had  not,  it  was  incum- 
hat  on  caveator  to  prove  that  the  law  had  not  been  complied 
with. 

3.  The  warrant  was  improperly  rejected,  because  there  was 
00  evidence  that  any  one  was  in  possession,  and  the  Court, 
uirqecting  the  warrant,  had  to  assufne  that  some  one.  was  in 
ponession,  as  no  notice  is  necessary,  unless  some  one,  other 
thin  the  applicant,  is  in  possession. 

4  and  5.  Because  the  Court  erred  in  rejecting  evidence 
^  no  one  was  in  possession. 

6.  That  the  Court  erred  in  rejecting  the  evidence  that  cav- 
tttor  had  verbal  notice  of  the  application  by  plaintiff  in 
•*t)r  more  than  ten  days  before  the  warrant  was  granted. 

7.  Because  the  only  question  was,  whether  caveator  was  in 
PttBeasion  for  seven  years,  claiming  title,  and  whether  the 
«id  was  vacant. 

It  was  forced  that  the  Court  might  reserve  his  opinion 
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until  the  next  term,  at  which  time  the  followiog  opinion  was 
delivered.     Afler  a  statement  of  the  case  his  Honor  proceeds: 
When  the  applicant  offered  to  the  jury  the  warrant  of  sur- 
vey,  it  was  objected  to  until  notice  was  shown.     In  answer 
to  this  objection,  the  maxim  of  rile  iuUa  was  insisted  upon, 
as  dispensing  with  such  proof;  that  the  Land  Court,  which 
had  original  jurisdiction,  would  be  presumed  to- have  acted 
properly,  and  upon  legal  proof,  when  it  issued  the  warrant 
But  this  answer  was  not  deemed  by  the  Court  sufficient.    The 
appeal,  by  the  Act  of  24th  December,  1836,  brought  the 
case  before  this  Court  for  final  judgment,  not  for  the  correc- 
tion of  an  error.     It  comes  up  in  its  totality,  and  the  Cooit 
is  bound  as  much  as  the  Court  below  was,  to  see  that  the  par- 
ties are  rtcia  in  curiae  and  that  its  proceedings  are  i^ular 
and  legal.     This  proceeding  is  to  obtain  a  warrant  to  survcf 
vacant  land,  and  the  Act  first  cited  plainly  makes  a  written 
notice,  an<l  the  official  return  upon  it  of  the  sheriff,  of  tia 
intended  application,  the  first  and  indispensable  step.    Thii 
notice  and  return  are  not  only  necessaryj  to  give  this  Coort 
jurisdiction,  but  must  accompany  its  judgment  to  the  office 
of  tiie  Secretary  of  State  before  such  judgment  can  be  avail- 
able there  for  the  obtainment  of  a  grant.     The  want  of  DOti<% 
and  the  official  return  of  the  sheriff,  is  not  a  mere  irregular^ 
ity  tliut  may  be  corrected,  but  an  incurable  defect,  as  mock 
so  as  the  want  of  process  in  a  common  law  action.    The  mo- 
tion to  reinstate  is  overruled. 
'    To  this  decision  counsel  for  applicant  excepted. 

Schley,  for  plaintiff  in  error. 

Evans,  for  defendant  in  error. 

Bff  the  Court, — Jenkins,  J.,  delivering  the  opinion. 

The  questions  raised  by  this  bill  of  exceptions  require,fi 
construction  of  the  Act  of  17th  February,  1854,  pampUil 
76,  entitled,  "An  Act  to  secure  a  preference  to  persona j 
possession,  in  applications  for  grants  under  the  laws  pertail 
ing  to  head  rights.'^    It  must  be  conceded  that  this  Act  L., 
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ouriously  framed^  so  curiously  as  to  render  its  construction 
somewhat  difficult.  The  difiGiculty;  however,  does  not  absolve 
the  Court  from  the  duty  of  endeavoring  so  to  construe  it  as 
to  effect  legisbitive  intent  to  advance  the  remedy.  As  indi- 
cated by  its  title^  the  intention  of  the  Legislature  was  not  to 
gwe  a  preference.  That  bad  been  done  by  the  second  section 
of  the  Act.  of  7th  Junte,  1777,  Cobb's  Dige«t,  661.  The 
olject,  then,  was  to  "gecuy-c"  a  right  previously  given. 

This  case  came  to  the  Superior  Court  on  appeal  from 
magistrates  sitting  as  a  Land  Court,  having  original  juris- 
diction. From  the  papers  transmitted  to  the  appellate  Court, 
it  does  not  appear  that  autorior  to  the  issuing  of  the  warrant 
of  Mirveyi  by  the  Land  Court,  the  sheriS*  had  either  made  a 
letarn  of  notice  served  upon  any  person,  in  possession  of  the 
piemiaeSy  or  certified  that  there  was  no  person  other  than  the 
tpplicaot  in  possession.'^  The  case  had  been  initiated  and 
prosecuted  thus  far,  as  if  the  Act  of  17th  February,  1854, 
had  never  been  passed ;  and  the  caveator,  in  the  Superior 
Court,  objected  to  the  introduction  of  the  warrant  of  survey 
ia evidence,  because  there  had  been  no  prior  return  or  certifi- 
ode  by  the  sheriff,  as  provided  in  said  Act.  The  applicant 
net  the  objection :  1.  By  denying  the  necessity  of  such  re- 
tmi  or  certificate.  2.  By  insisting  that,  if  necessary,  the 
appellate  Court  should  presume  that  the  one  or  the  other  had 
been  given — should  presume  that  in  the  Court  of  original  ^ 
jurisdiction  all  things  had  been  ^'  rite  adaJ'    3.  By  ofi'ering 

CI  evidence  to  the  Court  that  there  was  no  person,  other 
the  applicant,  in  pos^ses^ion,  and  that  the  caveator  had 
nved  verbal  notice  of  the  application.     These  replies  were 
Ud  insufficient  by  the  Court  below,  and  the  objection  of  the 
fmato/^  sustained. 
L  To  arrive  at  a  proper  constroqtion  of  the  Act,  we  must 
the  old  law,  the  mischief,  and  the  remedy.     The  old 
-give  the  {>refercnce  to  first  settlers,  or  persons  in  posses- 
Preference  for  what?     For  a  grant  to  the  premis^ 
The  mischief  was,  that  the  applicant  for  a  war- 
if  survey  was  not  required  to  notify  the  party  in  pos- 
m  (^  any)  of  his  intended  application,  nor  was  he 
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required  to  adduce  proof  to  the  Land  Court  that  there  was 
no  person,  or  none  other  than  himself,  in  possession.  Henoe 
it  often  occurred  that  a  person  in  possession  was  ignorant  of 
the  proceeding,  and  the  Land  Court  and  officers  of  the  Gov- 
ernment generally,  equally  ignorant  of  his  poesedsion,  until 
the  grant  had  been  obtained  and  the  policy  of  the  law  de- 
feated. The  statute  in  question  was  Intended  to  remedy  this 
mischief. 

The  first  section,  after  reaffirming  the  preference  given  by 
the  Act  of  1777,  provides  that  "  before  any  such  warrant  of 
survey  shall  be  issued,  ten  days'  notice  shall  be  served  upon 
the  person  in  possession  of  the  intended  application,  describ- 
ing the  premises  to  be  surveyed,  and  shall  be  returned  as 
having  been  served  by  the  sheriflF  of  the  county .*' 

This  notice,  it  will  be  observed,  is  a  condition  precedent 
to  the  issuing  of  the  warrant  of  survey,  and  undoubtedly  » 
to  be  required  only  where  there  is  a  person,  other  than  the 
applicant,  in  possession,  for  in  no  other  case  could  such  notice 
possibly  be  given.  But  how  is  the  Land  Court  to  knot  ] 
whether  there  be  or  be  not  such  adverse  possession  as  would  i 
render  notice  necessary  ?  r 

The  second  section,  which  (by  its  terras)  is  directoiy  to  the     5 
Secretary  of  State,  provides  that  he  "shall  not  attach  tke    '  .^ 
seal  of  the  State  to  any  grant  under  head  rightSt  until  the 
>  applicant  shall  furnish  to  him  the  certificate  of  the  sheriff  of    -J 
the  county  where  the  land  lies,  stating  that  the  notice  herein 
required,  ({.  e.  the  notice  in  terms  of  the  first  section,)  hei 
been  given,  or  that  no  person,  other  than  the  applicant  for  9     '^ 
grant,  is  in  possession  of  the  premises  proposed  to  be  graniei,^^0f^ 
Construing  the  first  and  second  sections  together,  they  will ' 
be  found  to  cover  the  whole  ground  and  remove  the  mischieC 
If  there  be  a  party,  othef^han  the  applicant,  in  possession, 
the  sheriff's  certificate  of  the  service  of  notice  makes  it  deal 
that  the  opportunity  has  been  affi)rded  him  of  interposini 
aqd  asserting  the  preference  given  him  by  law.     If  there 
no  person,  other  than  the  applicant,  in  possession,  the  oer 
cate  of  the  sheriff  to  that  effect  makes  it  equally  clear,  tb 
so  far  as  known  to  that  officer  of  the  law/no  impediment  u. 
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adverse  possession  stands  id  tbe  way  of  the  applicant.  It  is 
true,  his  certificate  would  not  be  conclnsive.  Any  party  hap- 
pening to  know  of  the  proceeding  might  still  come  in  and 
eaveat,  averring  his  possession ;  but  snoh  oasea  would  not  be 
likely  to  occur.  The  certificate  would,  at  all  events,  make  a 
prima ^icte  case,  and  this  is,  probably,  all  that  the  law  could 
reuonably  require  of  the  applicant  as  a  secarity  to  the  rights 
of  preferred  settlers. 

The  argument,  that  by  the  letter  of  the  second  section,  the ' 
cntificate  that  there  is  no  adverse  possession,  is  intended  for 
the  guidance  of  the  Secretary  of  State,  and  not  of  the  Land 
Coart,  is  a  precaution  against  the  wrongful  issue  of  grant, 
not  of  a  warrant  of  survey,  is  of  little  force.  The  certificate 
nf  notice  served  is  manifestly  intended  as  a  guide  to  both 
those  authorities,  and  as  in  cases  which  preclude  t^,  (there 
bang  no  party  upon  whom  notice  can  be  served,)  the  other 
Ritificate  is  ultimately  required  as  its  alternative,  a  reoson- 
■ble  construction  would  make  the  latter  also  a  guide  to  the 
Und  Court,  as  well  as  to  the  Secretary  of  State.  The  war- 
nntof  survey,  and  the  survey  under  it,  are<alike  valueless 
tolhe  applicant  without  a  grant.  Did  then  the  Legislature 
■tend  thattlieapplicantshouldpass  through  the  Land  Court, 
Aoold  have  a  survey  and  landmarks  oaade  upon  the  prem- 
iia,  the  attestation  of  chain  carrier.^,  the  grant  formally  ex- 
Med,  made  ready  for  the  great  seal  of  tlic  State,  and  then 
ttl  for  the  want  of  the  sheriff's  certificate?  or  did  they 
'>ltad  that  this  certificata,  when  necessary,  should-  be  pro- 
<n«i  and  made  part  of  the  documentary  proceedings  in 
.'  "  Qui  liairet  in  Utera,  kt^ret  in  oorlice." 
lid  const nicti on,  we  think,  gives  to  the  remetly  a  sym- 
and  efficacy  which  would  otherwise  be  wanting. 
We  cannot  give  the  applicaot  the  benefit  of  the  pre- 
ioa  that  all  things  required  by  the  law  had  been  rightly 
in  the  Court  of  original  jurisdiction.  The  appeal 
up  the  entire  case.  The  onus  upon  the  applicant  in 
rpelljtie  Court  w.is  no  less  tiian  in  the  other.  If,  as  we 
tbe  certificate  be  an  indispensable  preliminary  to  the 
biI^  it  must  DC  made  to  appear  afSrmatlvcly  whenever 
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and  wluTever  the  {larties  litigate  the  right.  It  will  scarcelj 
be  contended  tliat  the  Secretary  of  .State,  when  called  on  to 
attach  the  seal  to  the  grants  could  raise  such  a  presumption 
and  waive  the  certificate. 

3.  Nor  can  we  sustain  the  position  that  the  defect  can  be  sop- 
plied  by  parol  proof  on  the  trial  before  a  jury  in  the  Superior 
Court.  The  law  not  only  imposes  on  the  applicant  the  oim 
of  proving  either  that  notice  had  been  given  to  one  in  pos- 
session, or  that  there  was  no  adverse  possession,  but  presoribei 
the  form  in  which  the  proof  shall  be  made,  viz :  by  the  ofli- 
oial  return,  or  the  official  certificate  of  the  sheriff. 

4.  Oue  other  proposition  remains  to  be  considered,  vis: 
that  there  is  attached  to  the  second  section  of  the  Act  a  pro* 
viso,  in  these  words,  '^  nothing  herein  contained  shall  be  9^ 
construed  as  to  apply  to  any  land  not  in  possession  of  any 
other  i>erson  than  the  applicant.''  But  in  'that  very  seotiott 
it  is  positively  enacted  '^  tliat  the  Secretary  of  State  shall 
not  attach  ^le  seal  of  the  State  to  any  grant,  under  bead 
rights,  until  the  applicant  shall  furnish  to  him  the  certifioitt 
of  the  sheriff  of  the  county  where  the  land  lies,  stating  that 
the  notice  herein  required  has  beeu  given,  or  that  noperwi^ 
other  than  the  applicant  for  a  grant  is  in  possession  of  the  lanii 
proposed  to  be  grantedk"  Argument  is  up  necessary  to  sbo^ 
that  the  proviso  is  a  saving,  repugnant  to  so  much  of  tU 
body  of  the  A-ct  as  I  have  here  italicized,  and  we  have  onlj 
to  add,  that  it  is  for  that  reason,  void. 

The  majority  of  the  Court  are,  therefore,  of  opinion  that 
there  was  no  error  in  the  rulings  of  the  Court  below. 

Let  the  judgment  be  affirmed.  A 

Mr.  Justice  Lyox  dissented  from  the  judgment  of  the 
majority  of  the  Court  in  this  case. 
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HOMAS  J.  Alford,  plaintifT  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error. 

A  jadgment  will  not  be  reversed  for  an  erroneous  decision,  which 

Wrks  noninjury  or  injustice  to  the  plaintiff  in  error. 

Testimony  improperly  rejected  by  the  Conrtt  and  then  offered  by  the 

stber  party,  and  objected  to  by  the  side  at  first  insisting  on  its  intro- 

laetion,  is  no  error  for  which  he  can  complain. 

Ills  error  in  the  Court  to  allow  testimony  taken  down,  under  the 

itatate,  to  be  discredited  by  showing  that  the  penman  performed  the 

bty  in  an  inexpert  and  bungling  manner. 

Aparte  and  voluntary  depositions,  taken  in  a  collateral  matter,  can- 

nt  be  read  as  evidence,  though  the  witnesses  be  dead  or  absent  in 

iHt  public  service. 

To  charge  the  jury  that,  if  two  persons  arm  themselves  on  account  of 

iMrqaarrel,  and  both  draw,  it  is  quite  immaterial  which  fired  fir^, 

tetis  malice  aforethought  in  each,  and  the  slayer  is  guilty  of  murder, 

iiMTor. 

So. also,  it  is  error  to  char{;o  the  jury  in  the  following  language :  '^  By 

&e  laws  of  Georgia  it  is  forbidden  to  carry  deadly  weapons  secretly. 

Hm  violation  of  the  law,  one  arm  himself  with  a  deadly  .weapon,  and 

■  sight  kill  his  adversary,  it  will  be  murder."     It  being  the  opinion  . 

rfthis  Court  that  the  law  does  not  necessarily,  and  under  all  circum- 

iUnces,  attach  malice  to  the  secretly  carrying  deadly  weapons. 

Lidictrnent  for  murder,  in  Washington  Superior  Court, 
inch  Term,  1862.  Honorable  WiLfilAM  W.  Holt,  pre- 
fing. 

Ab  the  Court  did  not  pass  upon  the  evidence  in  this  case 
ititement  of  it  is  deemed  useless.  A  statement  of  the 
istL  will  be  found  in  the  opinion  of  the  Court  as  pro- 
hnoed  bj  Judge  Lumpkin. 

tL  V.  Johnson,  and  Bailey  &  DeGrafpenried,  for 
Ittiff  in  error.  / 

i 

if.  W-  Montgomery,  Solicitor  General,  contra. 
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£1/  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

We  should  not  feel  inclined  to  notice  the  minor  poiDts  in 
this  case,  but  having  determined  to  award  a  re- hearing,  it 
becomes  necessary  to  do  so  by  way  of  direction  on  the  next 
trial.     As  it  is,  we  shall  dispose  of  them  very  briefly. 

1.  It  is  complained  that  the  Court  refused  to  allow  the 
prisoner  to  give  in  evidence  the  whole  of  a  oonversation  be- 
tween himself  and  the  witness  Heath.     Heath  ^testified  to 
threats  of  prisoner  against  the  deceased,  but  was  not  allowed 
to  prove  the  cause  of  those  threats  as  stated  by  Aiford  in  the 
same  conversation;  all  that  the  prisoner  said  at  the  time  relat- 
ing to  the  same  subject  matter  should  have  gone  to  the  joiy. 
But  in  as  much  as  the  parts  suppressed  would  have  consti- 
tuted no  legal  justification  for  the  homicide,  however  natural 
the'resentment  of  Aiford  against  Kittrell  for  the  suppoaed 
injury  done  his  brother,  we  would  not  for  this  reason  have 
reversed  the  judgment. 
»     2.  So  of  the  second  ground  of  alleged  error.     Prisoner^ 
counsel  proposed  to  read  the  testimony  of  two  of  the  wit? 
Qesses,  Brown  and  Heath,  taken  down  by  the-  Cburt  ata  ^• 
former  attempt  to  try  this  case,  for  the  purpose  of  impeaching  - ': 
their  credit.     Parts  pf  the  testimony  taken  down  on  the  miar  J 
trial  were  read  to  the  witnesses,  and  their  attention  partioi-  1 
larly  called  to  them.     Such  parts  the  Court  permitted  coonadt-j^ 
to  read,  but  refused  to  allow  them  to  read  the  balance.    Ift. 
this  also  we  hold  there  was  error.     It  being  the  sworn 
denoe  of  the  witnesses,  there  was  no  reason,  according  to 
rule  established  in  the  Queen's  dase,  that  it  should  be  IJxl 
ited  to  the  witnesses  in  order  to  lay  the  foundation  for  ii 
peaching  their  credit.     But   when  the  Attorney  Greni 
offered  to  read  the  whole  of.  the  former  evidence  of 
witneases,  which  was  in  turn  objected  to  by  counsel  for 
oner,  the  error  was  cured.     And  the  defendant  cannot 
plain  that  he  was  hurt  by  the  previous  decision.     The  mi 
of  the  law  being  volenti  non  fit  injuria. 

3.  Was  the  Court  right  in  allowing  the  State  to  introdi 
A.  D.  Jernigan,  the  Clerk,  to  prove  that  Mr.  Knight,  n 
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acted  as  the  ameDuensis  of  the  Court  in  taking  down  the  tes- 
tiiiiony  of  Brown  and  Heath,  given  on  the  mis-trial  at  a 
pieoeding  term,  did  it  in  an  inexpert  and  bungling  manner  ? 
We  think  not.  It  is  the  duty  of  the  Court  to  have  the  testi- 
■007  of  each  witness,  after  it  is  written,  carefully  read  over 
to  the  witnesses,  and  the  mistakes  corrected,  if  there  be  any, 
10  that  the  objects  of  the  statute  should  not  be  defeated. 
When  thus  examined  and  assented  to  it  should  speak  the 
Mh-^e  whole  truth,  and  nothing  but  the  truth.  Liberly, 
ud  even  life  itself,  may  depend  upon  the  faithful  perform- 
Miee  of  this  duty.  To  permit  any  particular  fact  thus  sol- 
emnly verified  to  be  subsequently  called  in  question,  would 
ktd  to  great  inconvenience.  But  to' suffer  the  whole  of  it  to 
bo  discredited  by  proving  the  inexpertness  of  the  Court's' 
peoman  would  lead  to  incalculable  mischief.  An  incompe- 
tent or  even  slovenly  writer,  should  never  be  employed  for 
tUe  business. 

4.  During  the  progress  of  the  trial  a  proposition  was  made 
bjT  counsel  for  the  prisoner  to  read  in  evidence  to  the  jury, 
the  affidavits  of  Phillips,  Carey  and  Wright,  made  in  open 
Ooort  at  a  former  term,  on  a  motion  to  bail  prisoner,  the  sai^ 
Phillips  having  since  died,  and  the  said  Carey  and  Wright 
bwlg  absent  in  the  military  service  of  the  Confederate  States 
iflithe  State  of  Virginia ;  and  the  said  affidavits  being  made 
tfter  counsel  for  prisoner  proposed  to  put  .the  witnesses  on 
tbe  stand,  to  be  orally  examined  by  the  Court  and  State's 
Attorney,  but  which  the  Court  declined  to  do,  requiring  that 
tke  affidavits  should  be  submitted  in  writing,  which  was 
jporAngly  done,  the  Attorney  General  being  permitted  to 
Vipect  said  affidavits,  the  same  being  taken  and  sworn  to  in 
^  Court. 

This  testimony  wb^  rejected,  and  we  think  properly.  For 
^  all,  the  affidavits  were  ex  parte  voluntary  depositions, 
^  made  as  evidence  in  the  case,  but  for  a  collateral  purpose, 
*&d  the  witnesses  not  subjected  to  a  cross-examination.  That 
^  showing  would  have  constituted  a  sufficient  ground  for  a 
eontinuance  of  the  case  we  entertain  no  doubt.  But  the  de- 
'^odant  preferred  risking  a  trial  rather  than  submit  to  further 
Vol.  XXXIII — 20. 
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imprisonment.     After  all,  when  wc  consider  that  the  prisoner 
was  deprived  of  the  testimony  of  two  of  his  witnesses  by  the 
public,  and  the  third  died  in  the  service  of  the  country,  it 
would  seem  that  some  legislation  was  needed  in  such  a  casa 
Indeed,  would  it  not  be  expedient  to  provide  a  mode  for 
taking  testimony  in  all  State  cases  where  it  was  impossible 
for  the  prisoner  to  procure  the  personal  attendapoe  of  the 
witnesses?     In  all  public  prosecutions  the  witnesses  for  the 
State  must  be  confronted  with  the  accused.     Is  it  consisteot 
with  the  humanity  of  the  law  that  parties  shouJd  be  com« 
pelled  to  elect  between  a  protracted,  not  to  say  perpetual  im- 
prLsounient,  or  a  trial  in  the  absence  of  material  testimony, 
especially  when  the  witnesses  are  absent  in  the  public  service. 
•    So  much  for  the  mint,  anise  and  cummin  of  this  case.    Wt 
now  proceed  to  consider  the  weightier  matters  of  the  lav 
involved  in  it. 

A^  to  the  office  of  the  Judge  and  jury  in  criminal  triah, 
and  the  reference  of  the  Circuit  Judges  to  another  tribunsli 
we  have  said  all  that  we  care  to  say  upon  these  subjecta 

6.  In  the  course  of  his  charge  to  the  jury,  the  presiding 
<(udge  stated,  amongst  other  things,  "  that  if  they  should  find 
from  the  evidence  that  the  prisoner  and  Kittrell  armed  than- 
selves  on  account  of  their  quarrel,  and  both  drew,  it  was  quite 
immaterial  which  fired  first,  there  is  malice  aforethought  ii 
each,  and  the  slayer  is  guilty  of  murder.''  We  hM  tlui 
proposition  to  be  untenable.  I  hear  that  u^  adversary  hM 
threatened  my  life ;  I  arm  myself  for  defence ;  we  meet^  and 
mutually  draw  our  weapons ;  he  fires  first,  and  I  kill  hiok 
Is  this  murder  in  me?  I  apprehend  not.  His  Honor 
"by  the  laws  of  Georgia,  it  is  forbidden  to  carry 
weapons  secretly.  If  in  violation  of  this  law,  one  afm  hint*  1 
self  with  a  deadly  weapon,  and  in  a  fig^t  kill  his  adversaryi  - 
it  will  be  murder,  and  especially  so  if  the  slayer  be  the  |g- 
gressor.  Malice  will  be  implied  from  the  unlawful  act 
thus  arming."  This  we  deem  the  fatal  error  in  this 
For  it  is  a  fact  not  disputed,  that  Alford  armed  hii 
secretly  with  a  deadly  weapon,  and  in  the  fight  with  Kitt 
who  the  weight  of  testimony  shows  shot  first^  and  Alfo 
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killed  bim.  All  this  is  conceded.  There  was  nothing  left, 
then,  for  the  jury  but  to  write  a  verdict  of  guilty  without 
leaving  their  box.  They  were  precluded  by  this  charge  from 
eiamiaing  the  testimony,  for  no  view  which  they  might  takfl 
of  it  could  change  the  result.  And  it  will  be  perceived,  that 
kad  Kittrell  killed  Alford  it  would  have  been  equally  niar- 
der  in  the  opinion  of  the  Court.  This  we  respectfully  submit 
onnot  bft  true. 

Suppose  the  jury  should  find  from  the  proof  that  notwith- 
ilinding  the  threat  of  Alford,  the  fatal  interview  was  sought  by 
Kittrell.  At  any  rate,  that  he  unnecessarily  threw  himself  in 
the  way  of  ^Uford,  that  (in  altercation  ensuing  he  drew  his  pis-' 
loland  fired  lirst  upon  hisadversary,  when  Alford  took  his  life, 
tUght  they  not  conclude  that  the  result  was  produced  by  the* 
excitement  of  the  moment,  and  not  from  malice  aforethought 
in  Alford  '?  Should  the  jury  not  have  been  allowed  at  least 
to  examine  the  evidence  in  this  and  various  other  nspects 
thich  might  have  been  presented  of  this  fatal  tjansaction? 
And  is  there  any  such  procruatean  rule  of  law  which  Attaches 
Bch  consequences  to  the  secretly  arming  with  deadly  weajmna, 
W matter  for  what  purpose?  Doc3  the  secretly  carrying  ^ 
dndly  weapon  impnrt'malice  under  all  circumstances  ?  We 
Wte  not  so  understood  the  statute.  Id  defiance  of  the  law, 
inily  weapons  are  secretly  worn  by  nine-tenths  of  our  peo- 
fit,  fofiefTence  or  defence.  It  may  be  to  kill  a  mad-dog  or 
l-man,  as  upcasion  may  demand.  A  policeman  secretly 
himself  for  his  night  watch,  and  in  a  struggle  with  a 
,  kills  him.  For  this,  the  State  makes  the  irfdi- 
indictable  and  pnnishable.  But  it  never  occurred  to 
icrs  of  this  Act,  that  if  a  citizen  was  slain  the  law  . 
malice  to  the  homicide,  no  matter  under  what  cir- 
iccs  the  killing  took  place,  and  would  listen  to  no 
ition.  But  wo  have  said  enough  to  mtike  ourselves 
lood,  and  forbear  to  press  this  point  any  further. 
fp  deem  it  improper  to  express  any  opinion  upon  the 

^  trtal  is  granted  upon  the  grounds  indicated, 
the  judgment  be  reversed. 


1r 
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RICHARD  F.  LYOK,        [Jimamt. 
CHARLES  J.  JENKINS,  J 


taifflAM,  Kelly  &  Company,  plaintifla  in  error,  m.  R.  R. 
feippEY,  defendant,  and  BittGHAM,  Kellt  &  Company 
nl  Cbarijb  E.  Taylor. 

'' WKere  tbe  cauea  of  action  againet  two  defendHita  Is  euentiallj  a  tort, 
tnnng  lodopeQlaat  of  a  coDtract,  it  osonot  be  broDght  so  as  to  bring 
M  of  the  dcfendanta  from  the  oODDt;  of  his  resideoce. 

PW  to  the  j  iirisdiction,  in  Bibb  Superior  Conrt.  Decided 
}odge  Lajiar,  at  Jnne  Term,  1860. 

It  was  agreed  that  these  cases  should  be  beard  together, 
fi.  S.  Slajipe?  brought  his  action  on  the  case,  to  Bibb  Su- 
it Court,  against  Brigham,  Kellj  &  Company,  of  Cbab- 
ntj,  and  Carhart,  Brother  &  Company,  and  others, 
1  county,  as  common-carriers,  to  recover  damages  for 
Bof  his  cotton  shipped  on  board  the  steamboat  Charles  , 
'  ^,  (of  and  in  which  the  declaration  alleges  the  de- 
:  owners  aod  partners,)  to  be  carried  from  the 
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Buzzard  Roost,  on  the  Ocraulgee  river,  to  the  city  of  Savan- 
nah, and  which  was  never  delivered,  being  lost  on  the  voyage, 
as  it  is  alleged  by  the  unskillful  conduct  of  the  agents  of  de- 
fendants, and  the  unsoundness  of  the  machinery,  and  the 
unseaworthiness  of  the  boat. 

Charles  E.  Taylor  brought  to  the  same  Court,  against  the 
same  defendants,  in  the  same  character,  his  action  of  trover 
for  tlie  conversion  by  defendants  of  forty-seven  bales  of  cot- 
ton, and  afterwai'ds,  on  motion,  against  the  objection  of 
counsel  for  defendants  in  error,  amended  his  writ  by  adding 
a  count  in  case  containing  allegations  similar  to  the  declara- 
tions In  the  first  case. 

It  was  admitted  that  the  defendants  named  in  the  writs 
were  joint  and  equal  owners  of  the  steamer  Charles  Hart- 
ridge;  that  she  was  employed  in  carrying  freight  on  tbe 
Ocmulgee  river,  as  charged ;  that  defendants  were  joint  aod 
equal  sharers  of  the  profits  and  lossei^  of  said  steamer,  and      ^ 
were  jointly  and  equally  interested  in  tlie  ownership  of  the 
same,  but  were  not  otherwise  partners.     Also  that  William      ^ 
Taylor,  (who  signed  a  bill  of  lading)  was  the  captain  of  the       ^ 
boat  and  the  agent  of  the  owners.  } 

To  both  of  these  actions  Henry  Brigham,  one  of  the  defend-  j 
ants,  filed  a  plea  to  the  jurisdiction,  setting  forth  that  at  the  ] 
time  of  suit  brought  he  was  a  resident  of  Chatham  oountfi  ^ 
and  that  by  the  Constitution  of  the  State  no  civil  case  could  " 
be  tried  against  him  in  any  other  county,  unless  tbe  aime 
was  brought  against  him  as  a  joint  obligor  or  joint  promiflBor 
with  other  persons. 

The  Court  overruled  the  plea  in  the  first  action,  and  also  . 
in  the  trover  action  after  the  declaration  had  been  amended 
by  adding  the  count  in  case,  and  defendant  tendered  his  bill 
of  exceptions  assigning  as  error,  1.  The  ruling  of  the  Court 
rgecting  the  plea ;  and  2.  In  permitting  the  trover  case  to 
be  amended  by  adding  the  count  in  case. 

Lloyd,  E.  A.  Nisbet,  for  plaintiffs  in  error. 

B.  Hill,  contra. 
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By  the  Court — ^Lttupkin,  J.,  delivering  the  opinion. 

According  to  the  vie\v8  which  I  entertain  of  the  Act  of 
1853-54  as  to  the  right  of  amendment,  I  shall  discuss  the 
broad   proposition.     Could  the  actions  in  these  cases  have 
been  brought  in  any  form  •which  would  have  enabled  the 
plaintiffs  to  have  called  the  defendants  together  in  the  county 
of  the  residence  of  either  of  them  ?    The  cause  of  action  is 
for  a  tort,  and  not  the  breach  of  a  contract.     It  is  for  a  wrong 
independent  of  a  contract.     And  did  the  Constitution,  until 
amended  in  1861,  intend  that  in  such  a  case,  the  defendants 
residing  in  different  counties  should  be  sued  together?    Were 
the  words  "co-obligors"  and  "joint  promissors"  ever  un- 
derstood by  the  profession  to  apply  to  tort  feasers?     And 
this  is  in  reality  such  a  case.     The  cause  of  action  is  the  non- 
famnoe,  misfeasance,  or  malfeasance  of  the  defendants,  as 
joint  owners  of  the  steamboat  Charles  Hartridge.     While, 
Aerefore,  we  heartily  approve  of  the  provision  of  the  new 
Constitution  which  extends  the  provision  of  the  old  Consti- 
tution to  torts  as  well  as  contracts,  yet  we  are  constrained  to 
Md,  that  in  the  present  suit  each  defendant  was  entitled  to 
besned  in  the  county  of  his  residence. 

Aooordingly,  we  reverse  the  judgment  of  the  Circuit  Court 
vwruling  the  plea  to  the  jurisdiction  of  the  Court  in  Bibb 
Mmty,  by  Henry  Brigham,  a  citizen  of  Chatham  county.        i 
Let  the  judgment  be  reversed. 
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Maby  Duncan,  plaintiff  in  error,  vs.  Seth  E.  Taylob 

executor,  defendant  in  error. 

1.  A  legatee  filed  a  bill  against  the  executor  setting  forth  sondrj  matters 
in  controversy  between  them,  arising  under  the  will,  and  others  dehors 
the  |f  ill.  A  consent  decree  was  takyi  adynsting  them  all,  and  in  gen- 
eral terms,  instrncting  the  execator  to  execute  the  will.  Two  years 
after,  and  when  the  decree  had  been  partially  performed,  another  1^- 
tee,  having  no  interest  in  nor  connection  with  the  subject  matter  of 
the  suit,  caused  herself  to  be  made  a  party  defendant  with  the  execa- 
tor, and  then  without  having  filed  an  answer,  and  in  the  absence  of 
any  pleadings,  setting  forth  her  claim,  moved  the  Court  for  an  order 
requiring  the  executor  to  pay  her  legacy,    ffeldj  inadtnUHbU. 

Motion,  in  Terrell  Superior  Court.    Decided  hj  Judge 
Pebkins,  at  May  Term,  1862.  ) 

At  said  term,  Mary  Duncan  was,  on  motion,  made  a  partf 
defendant  to  the  cause  of  Lindsey  H.  Durham  and  wi&,      • 
against  Seth  K.  Taylor,  executor  of  A.  B.  Duncan,  and  gufl^ 
dian  of  the  minor  children  of  A.  B.  Duncan,  and  her  oouneel 
then  moved  the  Court  to  pass  the  following  order:  It  appeu> 
ing  to  the  Court  that  in  accordance  with  an  agreement  entered 
into  by  the  parties  in  the  above  case,  and  a  decree  of  thii 
Court  taken  at  the  May  Term,  1860,  under  said  agreement, 
by  which  it  was  ordered  by  the  Court  that  the  will  of  said 
A.  B.  Duncan  should  be  carried  out  by  the  executor,  and  a 
division  of  the  estate  of  said  A.  B.  Duncan  should  be  made 
as  directed  by  the  will,  which  division  has  been  made,  except     ^ 
the  bequest  of  $1,000,  which  deceased,  by  his  will,  directed     - 
his  executor  to  pay  over  to  his  mother,  Mary  Duncan ;  it  is   -• 
therefore  ordered  that  the  executor  pay  over  said  beqapfc  to    -< 
said  Mary  Duncan.  • 

The  claim  to  tlie  bequest  was  based  on  the  following  pa^ 
ported  nuncupative  will  of  A.  B.  Duncan,  a  certified  cofj 
of  which  was  produced  to  the  Court,  unaccompanied  by  tltf 
order  of  the  Court  of  Ordinary,  admitting  it  to  record : 
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Geoboia,  Lee  County  : 

We,  Heniy  Herrington,  Isaac  Welch,  and  Thomas  S. 
Toggle  were  present  on  the  13th  October,  1851,  at  the  resi- 
dence of  A.  B.  Duncan  during  his  last  illness,  of  which  he 
died  daring  the  night  of  the  15th,  at  which  time,  viz.,  on  the 
ISlhy  in  perfect  possession  of  his  mental  faculties,  he  called 
upon  us  to  take  notice  of  what  he  was  about  to  say.    He  now 
wished  us  to  understand  that  his  will  and  desire  was,  that 
fiom  the  love  and  affection  he  bore  for  his  mother,  Mary 
Duncan,  he  wished  her  to  be  paid  $1,000  out  of  his  estate, 
notwithstanding  his  written  will,  and  also  that  my  wife, 
Ellen  Duncan,  shall  be  an  equal  sharer  with  my  children  in 
all  my  estate,  by  putting  certain  property  she  holds  under  a 
deed  into  botoh*pot.    On  the  night  of  the  15th,  after  making 
the  above  request,  he  breathed  his  last.    Signed  by  the  three 

WIIINBBQ0« 

A  certified  oopy  of  the  prior  written  will  was  also  before 
tb  Court,  but  in  it  no  mention  of  this  legacy  is  made. 

The  consent  decree  referred  to  in  the  motion  is  as  follows: 
h  accordance  with  an  agreement  entered  into  by  the  parties, 
le  decree  that  the  portion  of  assets  and  property  of  Black- 
Acir  Byon,  deceased,  which  was  not  reduced  into  the  pos- 
MNon  of  A.  B.  Duncan  during  his  life,  and  which  has  been 
ndiieed  into  posssession  by  L.  H.  Durham  from  A.  H.  Han- 
iB,  the  administrator  thereof,  consisting  of  the  following 
^po  property,  (describing  the  negroes,)  as  well  also  as  all 
Aer  assets  received  by  him  from  A.  H.  Hansell,  adminis- 
^^9  shall  be  held  and  enjoyed  by  said  Durham,  free  from 
iOBonnt,  and  that  all  the  property,  both  real  and  personal,  as 
18  that  which  was  brought  into  the  marriage  by  said 
A.  with  said  A.  B.  Duncan,  as  also  all  the  estate  of  A. 
11  of  which  is  now  in  the  hands  of  Seth  K.  Taylor,  exeo- 
.flhall  be  distributed  into  three  equal  parts  in  accordance 
.the  will  of  said  A.  B.,  by  five  commissioners  to  be  ap- 
'  led  by  the  Chancellor,  who  shall  proceed,  in  compliance 
n  the  statute,  to  make  distribution  by  the  first  day  of  Jan- 
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uary  next,  and  that  the  balance  of  money  found  to  be  due  bj 
Seth  K.  Taylor  as  executor,  after  allowing  him  all  legal  charges 
shall  likewise  be  divided  in  the  same  manner.    That  one  diird 
part  thereof  shall  be  paid  over  to  L.  H.  Durham  in  trust  for 
his  wife>  Ellen  A.  Durham,  as  her  sole  and  separate  estate^ 
£ree  from  all  contracts  of  her  present  or  any  future  husband, 
as  though  she  were  a  /e»i6  sole  to  be  disposed  of  as  she  may 
direct,  by  will  or  otherwise,  and  the  remaining  two-thirda  be 
distributed  to  Alexander  B.  and  Mary  E.  Duncan,  the  minor 
children  of  A.  B.  Duncan,  deceased,  and  that  this  decree^ 
when  complied  with  by  Seth  K.  Taylor,  executor,  shall  dis- 
charge him  from  all  liability  as  administrator  of  A.  B.  Don- 
can,  deceased,  and  shall  be  a  full  canoellation  and  discbai||e 
of  all  the  rights  of  complainants  to  set  up  in  said  bill,  and  is 
legatees  under  the  will  of  said  A.  B.  Duncan ;  that  theappeil 
from  the  Court  of  Ordinary  caveating  said  will  be  dismisaedi 
and  that  said  Seth  K.  Taylor,  executor,  go  on  in  the  legil 
execution  of  said  will. 

The  Court  refused  the  order,  and  oonnsel   for  moviiit 
excepts. 

H.  Morgan,  for  plaintiff  in  error. 

Vason,  Davis  &  Company,  and  Stbozieb  A  Smith,  te 
defendant  in  error. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

The  record  does  not  disclose  the  reason  upon  which  tlw    -, 
Court  below  refused  to  pass  the  order  or  judgment  sought  fay    . 
the  plaintiff  in  error,  but  a  sufficient  one  may  be  found  with* 
out  either  a  long  or  an  astute  search.     Such  an  one  lies  ypM 
the  surface. 

The  bill  upon  which  plaintiff  in  error  sought  to  engraft 
the  order  was  filed  to  settle  certain  matters  in  controversy^ 
between  Ellen  A.  Durham  and  her  husband,  of  the  one  part^^- 
and  the  executor  of  her  former  husband,  of  the  other,  in  whiclM 
this  plaintiff  in  error  had  no  interest.  She  was  not  original^Pfl 
a  party.  A  decree  predicated  upon  an  agreement  betweeHil 
the  parties,  made  pendente  liUy  w&s  rendered^  adjusting  all   . 


I- 


\ 


MACON,  JUNE  TERM,  1862. 


Dniican  M.  TkjIot. 


mattera  in  controvcny.  Among  other  thinga,  it  was  decreed 
that  the  executor  (defeodant)  proceed  to  execute  the  will  6f 
hia  testator. 

After  this  decree  had  been  rendered  and  partially  executed, 
ibe  plaintiff  in  error  came  into  the  Court  below  and  asked  to 
be  made  a  party  defendant  to  the  bill.  No  one  already  a 
party  seemed  to  feel  interest  enough  in  the  application  to 
lesist  it,  and  it  was  orderul  accordingly,  just  two  years  after 
vhst  purport^,  by  its  terms,  to  be  a  final  decree.  Having 
thoseecorcd  a  place  in  the  record,  ehe  forthwith  moved  the 
Conrt  for  a  peremptory  order,  requiring  the  executor  to  pajr 
b>  her  a  legacy,  claimed  under  a  niincupative  will,  certified 
'aj  the  OrdiTiary  to  be  on  record  together  with  a  prior  Avritten 
will ;  and  it  is  this  order  which  the  Court  below  refused  to 
grant,  to  which  the  plaintiff  in  erixir  excepted. 

It  does  not  appear  that  the  bill  contained  any  allegation 

relative  to  her  claim.     Nor  does  it  appear  that  she  filed  an 

uswer,   in  tlie  nature  of  a  cross-bill,  setting  it  forth,  nor 

indeed  any  answer  at  all.     ThoL>gh  nominally  a  pnrty,  she 

ns  still  a  stranger  to  the  pleadings.     She  insists  that  uoder 

the  direction,  that  the  executor  proceed  to  carry  into  e0eat 

the  will,  she  has  a  right  to  enter  the  Court,  at  this  side  door, 

fnve  her  legacy,  and  obtain  a  judgment  for  its  payment 

Tithout  more  ado.     But  this  general  direotion  must  be  undos 

ftiod  as  havipg  reference  to  the  parties  litigant,  and  to  the 

dlegatioDs  m&de  in  the  bill.     The  will  requires  that  the  tes- 

1  IMDc'a  debts  be  paid,  and  if  the  legatee's  application  be  allow- 

I  Ha,  upon  the  same  reasoning,  any  creditor  of  the  testator 

I  tif^t  engraft  upon  this  decree  a  summary  process  finr  the 

tion  of  bis  debt. 

If  the  claim  he  not  contested  there  is  no  necessity  for  « 

IF  it  be  pleadings,  mutual  altercations  between 

rties,  resulting  in  an  issue,  either  of  law  or  fact,  are 

<aMe.     But  here,  without  any  pleading,  showing  aa 

nt  upon  certain  facte,  the  Court  was  ashed  to  ignoro 

r  and  pronounce  a  judgment,  aa  upon  an  issue  of  lav 

'"'if  ID  parol.     If  there  be  any  such  practice  in  Chanoray 

M  not  aware  of  it.    Let  the  judgment  be  affirmed. 
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Maby  E.  Cabmichabl,  plaintiff  in  erroFi  vb.  Jebemuh 

Walters,  defendant  in  error. 

1.  A  married  woman  having  a  separate  estate  settled  upon  ber,  with  bo 
clanse  of  restraint  against  alienation,  executes  a  mortgage  upon  her  sep- 
arate propertji  to  secure  the  ereditor  of  her  husband,  there  being  no 
proof  of  coercion  bj  the  husband  or  fraud  or  imposition  bj  the  cre4- 
,iior :  Heldj  that  the  mortgage  is  good  and  binds  the  separate  estste 
of  the  wife. 

In  Eqaity,  in  Dougherty  Superior  Court     Decision  bj 
Judge  Allen,  at  June  Term,  1862. 

Marj  E.  Carmichael,  the  plaintiff  in  error,  filed  her  bill, 
stating  that  at  the  time  of  her  marriage  with  her  husband, 
Gilbert  0.  Carmichael,  she  was  possessed  in  her  own  right  of 
certain  negro  slaves,  4iine  in  number,  mentioned  in  the  bill, 
and  that  some  time  after  the  marriage,  her  husband,  in  pll^ 
soance  of  a  verbal  ante-nuptial  contraot,  conveyed  by  deed  to , 
her,  for  her  sole  and  separate  use,  the  negroes  and  their  in- 
orease.     The  deed  was  made  on  the  4th  August,  1845,  and 
recorded  a  few  days  after  in  Macon  county,  the  then  residence 
of  her  husband,  he,  at  the  time  the  bill  was  filed,  being  a  res^ 
ident  of  Savannah.    The  negroes,  from  the  time  of  the  exe- 
cution of  the  deed,  together  with  their  increase,  twenty-three 
in  all,  worth  $15,000  00,  have  remained  her  property,  and 
they  have  been  so  recognized  and  treated  by  her  husband,  he 
having  managed  them  as  her  trustee  and  agent.     These 
negroes  oonstitute  all  the  property  of  plaintiff,  and  are  the 
only  means  of  support  for  herself  and  children.     Her  hus- 
band is  insolvent  and  without  the  means  of  supporting  his 
family. 

The  bill  further  states,  that  her  husband  being  indebted 
to  Jeremiah  Walters,  the  defendant,  in  the  sum  of  $8,137  00, 
gave  to  Walters,  on  the  19th  Januar}",  1861,  his  note  or 
draft  for  said  sum,  payable  at  some  bank  in  Savannah,  on 
the  23d  March,  1862,  and  that  she  was  directed  by  her  hus- 
band on  the  same  day  of  the  date  of  the  note  or  draft,  to  sigi» 
a  paper  which  she  lias  since  learned  was  a  mortgage  on  th& 
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8  to  secure  the  paymeDt  of  the  note  or  drafts  and  grant- 
Walters  the  right  to  take  possession  of  the  negroes  at 
turity  of  the  note,  and  sell  them  for  its  payment.  The 
Dent  was  drawn  by  Walters'  direction,  her  husband 
ting  thereto.  When  the  paper  was  bronght  to  her 
loe  her  husband  was  quite  sick  in  bed,  and  on  going 
room  at  his  request,  she  found  one  Joseph  Felt,  a 
I  of  the  Peace,  present  with  her  husband,  the  latter 
;  the  paper  in  his  hands.  A  few  minutes  after  she 
1  the  room  her  husband  said,  "  here,  Mary,  sign  this 
'  and  she  at  once  complied,  her  husband  also  signing. 
IS  wholly  ignorant  of  the  contents  of  the  paper,  which 
ot  explained  to  her,  nor  was  it  read  in  her  presenoe. 
unable  to  give  a  copy  of  this  instrument,  as  it  is  in 
ant's  possession,  and  has  never  been  recorded,  but  prays 
copy  be  annexed  to  the  answer  of  defendant, 
bill  further  alleges,  that  by  the  terms  of  the  deed  from 
sband  to  herself,  the  property  is  not  subject  to  the  debts 
Dtracts  of  her  husband,  the  same  being' to  her  sole  and 
B  use,  thereby  creating  a  restraint  upon  the  power  of 
ion  of  complainant  as  to  the  debts  of  her  husband, 
deed  is  appended  as  an  exhibit  to  the  bill,  and  the 
&1  part  is  as  follows :  Gilbert  C.  Garmichael  conveys 
iplainant,  his  wife,  "  for  and  in  consideration  of  the 
L  love  and  affection  he  has  and  bears  to  her,  as  well 
jonsideration  of  the  promises  and  obligations  before 
ge,  for  her  sole  and  separate  use,"  the  negroes  men- 
in  the  bill,  together  with  their  increase,  "  all  of  which 
sd  to  his  said  wife  before  marriage.  To  have  and  to 
id  property  to  and  for  her  sole  and  separate  and  undi^ 
BMy  benefit  and  behoof,  forever." 
Kplainant  further  charges,  that  Walters  is  about  to  fore- 
1^  mortgage  for  the  purpose  of  levying  upon  the  negroes, 
k  he  will  endeavor  to  take  possession  of  the  negroes 
be  pretended  agreement  contained  in  the  mortgage, 
('liorpose  of  selling  them  to  pay  the  note  of  her  hmn 
fid  i^bfiB  unlawfully  deprive  complainant  of  her  prop- 
iA  hendf  and  children  of  their  support. 
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The  bill  states  further,  that  compIaiDant  had  well  hoped 
that  Walters  would  cease  his  love  of  filthy  lucre,  and  DOt 
interfere  with  her  rights  in  the  premises,  but  so  it  is,  be  seeks 
to  defraud  complainant  by  prcteuding  that  said  paper  was 
bona  fide  taken  and  given. 

The  bill  prays  that  Walters  be  enjoined  from  interfering 
with  the  possession  of  the  negroes,  or  from  levying  any  fi, 
feu.  issued  from  the  mortgage  upon  the  negroes. 

In  accordance  with  the  prayer  of  the  bill  an  injunction  was 
issued  restraining  the  defendant  until  the  further  onler  of  the 

Court. 

The  defendant  replied  to  the  bill  by  his  answer  in  the 
nature  of  a  cross-bill,  and  alleges  that  in  the  spring  of  1860, 
some  time  before  the  making  and  execution  of  the  note 
and  mortgage 'alluded  to  in  complainant's  bill,  having  full 
coufiilence  in  the  business  capacity  and  integrity  of  Gilbert 
C.  Carmicliael,  the  husband  of  complainant,  then  doing  bus- 
iness as  a  commission  merchant  in  the  city  of  Savannah,  in 
partnership  with  one  McDuffie,  under  the  firm  of  Carmichael 
&  McDuffie,  he  sent  to  said  Carmichael  for  sale  about  one 
hundred  and  ninety-six  bales  of  cotton,  and  which  was  kept 
unsold  in  hope  of  an  advancing  market  until  the  last  of  De- 
cember, 1860,  or  the  first  of  January,  1861,  at  which  time, 
defendant  wishing  to  obtain  proceeds  fix)m  the  cotton  to  meet 
a  debt  due  by  him,  he  wrote  to  the  firm  to  sell,  as  he  wanted 
the  money,  and  that  on  the  3d  January  the  firm  wrote  de- 
fendant, informing  him  of  an  offer  made  for  the  cottofa,  bat 
which  had  not  come  up  to  the  price  asked  by  them,  and 
which  they  hoped  yet  to  get.  A  short  time  after  the  reoei|)t 
of  this  letter  defendant  went  to  Savannah  in  order  to  obtain 
the  money,  and  was  informed  by  Carmichael  that  the  cotton 
was  sold  on  the  day  the  letter  to  defendant  was  written,  and 
it  was  agreed  that  defendant  should  call  the  next  day,  when, 
a  settlement  should  be  effected.  When  defendant  went  to 
Carmichael's  office,  according  to  this  agreement,  he  was  toli 
by  Carmichael  that  the  cotton  had  not  all  been  delivered,  a: 
that  a  settlement  could  not  then  be  liad.  Defendant  reroai 
in  Savannah  several  days  waiting  upon  Carmichael,  wk 
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from  day  to  day,  dctVi^ed  a  EcttUment  witli  respondent, 
usigDiDg  various  excuses  for  tlie  delay,  at  one  time  telling  re- 
spondent, wbo  had  gone  Lo  his  oiSce,  that  his  clerk  had  been 
called  unexpectedly,  the  night  before,  to  Fort  Pulaski,  and 
bad  told  him  that  the  key  of  the  safe  was  lefb  in  a  certain 
^oe,  but  that  the  clerk  must  be  mistaken  as  lie  could  not 
Sod  it.  During  this  time  Curraichaol  was  busy  in  a  pre- 
tended search  for  the  key,  and  not  finding  it,  declared  it  im- 
possible to  make  the  settlement  then  as  the  papers  were  all 
locked  up  in  the  safe.  At  another  time,  he  put  oflf  defendant 
bjr  telling  him  that  the  wife  of  his  partner  was  in  a  dying 
ittte  and  that  he  could  not  attend  to  business. 

These  repeated  delays  excited  the  suspicion  of  respondent, 

vhirh  were  strengthened  by  conversation  with  his  friends, 

ind  leoring  that  Carmichael  had  applied  the  proceeds  of  the 

idea  to  his  own  use,  and  being  desirous  of  obtaining  as  much 

of  tl)«n  as  he  could,  defendant,  without  disclosing  his  sub- 

|ilrii>ns  to  Carmichael,  told  him  that  he  wtshc<l  at  that  time 

only  about  £3,000  to  meet  his  debt,  and  that  if  Carmicliael 

would  procure  him  that  amount,  a  check  could  be  sent  to 

iltfeodaut  for  the  baiaoce  whenever  the  papers  could   be 

oljtiined.     Tliis  Carmichael  promised  to  do,  and  after  som« 

1  Wj^"  actually  did  do.     It  soon,  however,  occurred  to  defend- 

L  nt  that  this  $3,000  might  be  the  proceeds  of  the  sale  of 

I  imnty-two  other  bales  of  cotton,  which  he  had  also  sent  to 

I  Oinnichael,  and  he  then  concluded  not  to  leave  for  home  as 

,  intended  to  do,  and  as  he  had  informed  Carmichael 

■old  do.    Carmichael  having  become  apprised  that  de- 

t  had  not  left,  and  doubtless  surmising  the  suspicions 

lendant,  wrote  to  him,  in  pencil,  "I  went  to  the  depot 

r  you  and  learned  that  you  had  declined  going  up  the 

i  to-diiy.     As  I  want  to  sec  you,  and  I  am  crippled,  will 

■  please  cail  at  my  house  this  evening?     I  want  to  see  yoa 

osiness  i«fore  you  leave,  without  fail." 

{endaiit,in  coDiplJaucewith  this  invitation,  went  toCar- 

lel's  house,  and  was  theu,  fur  the  first  time,  informed 

1  that  he  had  sold  the  cotton  to  Caldwell  &  Company, 

4ifc  they  refused  payment,  having  a   chum  against 
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Oarmichacl  for  reclamatioa,  but  that  he  could  arrange  with 
a  friend  to  get  the  money  that  week  and  would  then  paj  the 
whole  amount  to  defendant.     The  fact  is,  the  cotton  was  not 
sold  to  Caldwell  &  Company  but  to  T.  W.  Neely  &  Company, 
as  appears  by  a  copy  bill  of  sales  appended  to  defendant's 
answer  and  bill,  and  defendant  is  informed  by  two  members 
of  the  latter  firm,  and  so  believes,  that  they  paid  to  Gar- 
michael the  amount  of  said  sales,  and  that  no  part  of  it  was 
retained  on  account  of  reclamation  or  any  other   liability. 
Moreover  the  cotton  was  sold  on  the  3d  November,  1860^ 
and  not  on  the  3d  January,  1861,  as  stated  by  Carmichael, 
and  part  of  it  had  been  sold  some  three  or  four  months  when 
the  letter  of  Carmichael  &  McDuffie,  dated   3d  Januarjj 
1861,  was  written. 

Carmichael,  having  failed  to  procure  the  money,  promised 
defendant  to  execute  to  him  a  mortgage  on  some  four  or  five 
negroes  of  his  own,  saying,  at  the  same  time,  that  complainant 
would  execute,  with  him,  a  mortgage  to  defendant  on  eigh- 
teen or  twenty  negroes,  her  own  property.  At  a  subsequent 
interview  at  Carmichael's  house,  complainant  being  presenti^ 
Carmichael  repeated  this  statement,  to  which  complainint 
assented,  and  said,  '^  Yes,  I  will  sign  anything  Mr.  Carmi- 
ohael  wishes  me  to  sign."  In  the  first  of  these  two  interviews 
when  Carmichael  proposed  to  have  the  mortgages  executed 
to  defendant,  it  was  understood  that  respondent  was  to  take 
possession  of  the  negroes,  and  carry  them  with  him  to  Dough- 
erty county,  the  place  of  his  residence,  but  that  in  the  seoondi 
when  complainant  was  present  and  gave  her  consent  to  exe- 
cuting the  mortgage  nothing  was  said  about  defendant's  right 
to  carry  off  the  negroes,  but  defendant  denies  that  complain- 
ant did  not  know  that  such  was  the  contract,  and  charges 
that  she  did  have  knowledge  of  it,  and  that  in  a  snbseqneoi 
interview  with  her,  her  husband  not  being  present,  sheb^gei 
defendant  not  to  carry  off  the  negroes  with  him,  when  de-.-^ 
fendant  replied  that*possession  was  half  title,  and  that  there  ^ 
could  be  no  settlement  unless  he  was  permitted  ta  take  thenij 
to  which  complainant  answered,  ''  well,  if  you  will,  tabi 
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them  with  you ;  take  good  oare  of  them  and  treat  them  well/' 
which  defendant  promised  to  do. 

Defendant  had  never  told  complainant  that  he  intended 

to  carry  off  the  negroes,  and  as  such  was  the  contract^  and  as 

Garmichael  had  told  defendant  that  he  had  informed  his  wife 

of  the  details  of  the  mortgage  and  oontract,  complainant  must 

have  learned  from  him  his  intention  in  regard  to  the  negroes. 

In  pursuance  of  the  agreement  between  defendant  and  Car- 

nichael,  the  latter,  at  his  own  house,  in  presence  of  oom- 

plainanty  gave  defendant  the  names  and  ages  of  the  negroeSi 

distinguishing  which  were  his  own  and  which  the  property 

of  complainant,  and  directed  his  counsel  to  draw  up  the  note 

ind  mortgage  for  the  amount  due  by  Carmichael  &  McDuffie 

OQ  aceount  of  the  cotton  sales,  and  including  the  amount  of 

the  expenses  incurred  by  defendant  while  waiting  for  Car- 

midiad  to  effect  the  settlement  with  him,  which  Carmichael 

mdily  admitted  that  he  ought  to  pay.    While  the  amount 

dae  defendant  was  being  ascertained,  Carmichael  admitted 

Aat  the  $3,000,  which  he  had  paid  to  defendant  were  the 

ptooeeds  of  the  sale  of  the  seventy-two  bales  of  cotton  sent 

Urn  by  defendant  as  before  described,  and  that  they  had  been 

M  sinoe  defendant's  arrival  in  Savannah.     In  consequence 

of  this  admission,  defendant,  by  the  advice  of  his  counsel, 

Rfimded  the  83,000,  and  received  back  his  cotton,  which  was 

iBarwaxtls  sold  for  83,700  or  03,800. 

Defendant  lefl  the  matter  of  the  execution  and  recording 
Ae  mortgi^  with  his  attorneys,  both  of  which  were  properly 
Mended  to,  and  he  is  at  a  loss  to  imagine  why  complainant 
Md  not  obtain  a  copy  of  the  mortgage.     Defendant  was 
it  present  at  the  execution  of  the  mortgage,  and  cannot  say 
^^ftcdier  it  was  read  over  to  complainant  or  not    Joseph 
the  Justice  of  the  Peace  who  witnessed  its  execution  is 
Ideadj  and  defendant  fears  that  his  death  was  the  induce- 
to  complainant  to  file  her  bill. 

It  denies  that  complainant  did  not  know  the  con- 

oF  the  mortgage,  and  on  the  contrary  charges  that  she 

all  that  was  contained  in  it  and  consented  to  sign  such 

De.   When  complainant  expressed  her  willingness  to  sign 

Vol.  zzxin-r-21. 
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anything  her  husband  would  ask  her  to  sign,  she  doubtles 
was  perfectly  aware  of  the  real  condition  of  afiaiza,  and  of 
her  husband's  fearful  liabilityi  and  prompted  fay  her  afiection 
as  a  wife  was  willing  to  surrender  her  entire  estate  to  save 
him  from  the  consequences  of  his  perfidy. 

Defendant  repels  the  insinuation  that  he  was  controlled  bj 
the  love  of  filthy  lucre  in  securing  what  had  been  filched 
from  him  by  base  perfidy,  and  avers,  that  if  Carmiohael  had 
at  first  told  him  that  he  had  made  use  of  defendant's  mon^i 
and  had  promised  to  restore  it,  he  would  not  have  thought  of 
a  criminal  prosecution  against  Carmiohael,  but  that  after  the 
repeated  duplicity  of  Carmiohael  he  had  resolved  to  proceed 
criminally  against  him,  and  was  deterred  from  so  doing  bf 
the  advice  of  his  counsel. 

The  reason  why  defendant  did  not  carry  off  the  Dq;roe8 
with  him  is,  that  they  were  subject  to  a  prior  mortgage  held 
by  Hiram  Roberts,  who  would  not  permit  the  n^^roes  to  be 
removed,  and  it  was  then  agreed  that  the  negroes  should  be 
delivered  to  6.  W.  ^yylie,  to  be  held  by  him  for  Bobertsand 
defendant,  and  defendant  left  Savannah  thinking  this  would 
be  done.  A  short  time  aftier,  however,  he  received  a  letter 
from  Roberts,  stating  that  Carmiohael  had  not  delivered  the 
negroes  to  Wylie. 

Defendant  further  charges,  that  complainant  had,  in  IflW, 
the  right  to  execute  the  mortgage,  and  that  she  did  so  in  good 
&ith  with  full  knowledge  of  all  the  facts  herein  stated,  and 
that  she  so  acted  to  save  her  husband  from  the  Penitentiarj. 
It  is  further  charged,  that  Carmiohael  is  involved  in  other 
breaches  of  trust  similar  to  the  case  of  defendant,  and  that 
he  is  insolvent,  and  that  defendant  fears  he  will  remove 
both  complainant  and  the  negroes  beyond  the  limits  of  the 
State  of  Georgia. 

The  prayer  of  the  cross-bill  is,  that  the  defendant's,  mort- 
gage may  be  foreclosed,  and  the  negroes  mentioned  therein 
be  sold  and  the  proceeds  applied  according  to  its  terms,  and 
that  complainant  be  compelled  to  give  bond  with  security  ftr 
the  forthcoming  of  the  negroes  to  answer  the  judgment  apon 
the  mortgage,  or  in  default  thereof  that  the  n^roes  be  deUv- 
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ered  to  a  Receiver  to  take  charge  of  and  Iiire  them  oat,  and  to 
keep  them  subject  to  the  order  of  tlie  Court  in  the  pramises, 
and  that,  in  the  meantime,  the  complainant  and  her  agents  be 
enjoined  from  removing  the  negroes  from  without  the  limits 
of  the  State. 

This  answer  and  bill  was  verified  on  the  9th  Maj,  1861. 

The  writings  referred  to  in  the  bill  are  appended  as  ex- 
hibits, the  mortgage  being  one  in  the  usual  form  from  Car* 
michael  and  complainant  to  defendant  and  containing  an 
agreement  of  the  mortgagors,  that  if  there  should  be  default 
m  the  payment  of  the  notc^t  its  maturity,  defendant  might 
sell  the  negroes,  according  to  the  act  in  such  cases  provided| 
returning  the  overplus,  if  any,  to  the  mortgagees. 

There  is  an  entry  of  service  on  defendant's  answer  and 
croBB-bill  on  complainant,  made  by  the  Sheriff  of  Chatham 
ooanty  with  this  addition,  "  I  have  been  unable  to  find  the 
D^rocs  in  her  possession,  and  she  denies  that  they  are,  and 
she  refuses  to  deliver  the  negroes  mentioned  within,  or  to 
give  bond  as  required.'^ 
'f  The  cross-bill  was  sanctioned,  and  Judge  Allen,  at  Cliam- 
bers,  on  the  13th  May,  passed  an  order  requiring  complainant 
lo  give  bond  not  to  remove  the  negroes  as  her  separate  prop- 
erty from  the  State,  and  to  have  them  forthcoming  to  answer 
the  final  decree  of  the  Court,  and,  on  failure  of  such  bond 
being  given,  the  negroes  to  be  delivered  to  Hiram  Koberts, 
as  Receiver,  to  be  managed  and  kept  by  him  subject  to  the 
order  of  the  Court. 

At  the  June  term,  1861,  of  Dougherty  Superior  Court,  the 
fimgoing  order  was  set  aside  and  reversed,  on  motion  of  com- 
pUnant,  on  the  grounds  that  no  bond  had  been  given  by 
lespondent,  and  that  the  facts  stated  in  his  answer  cross-bill 
did  not  authorize  the  same,  with  leave  to  defendant  to  give 
hood  and  amend  his  answer. 

Befiendant  in  consequence  gave  the  bond,  and  amended  his 

r^  by  charging  that  complainant    had   secreted  the 

and  refused  to  deliver  them  up,  and  that  he  fears 

complainant  will   remove  the  negroes,  if  she  has  not 

■A^y  done  so,  beyond  the  limits  of  the  State,    That  the 
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Sheriff  of  Chatham  conntj  had  made  search  for  them,  and 
eould  not  find  them  in  that  oounly,  where  they  recently  vrwe^ 
and  that  defendant  believes  they  have  been  carried  off  to 
defeat  his  recovery  under  his  mortgage.  The  amendment 
prays  an  injunction  restraining  complainant  or  her  agents 
fiom  carrying  the  negroes  out  of  the  State,  and  the  appoint- 
ment of  a  Receiver,  under  the  direction  of  the  Court,  so  they 
may  be  forthcoming  to  answer  the  decree  upon  the  mortgage. 

The  above  amendment  having  been  made  and  bond  ^ven, 
ijie  Chancellor  at  Chambers  passed  an  order  that  the  injanb- 
tion  prayed  for  issue,  and  that  complainant  should  g^ve  bond 
in  the  sum  of  ten  thousand  dollars,  to  have  the  negroes  forth- 
coming to  answer  the  decree,  and  on  defiiult  thereof,  that  the 
Sheriff  of  Chatham,  or  any  other  county  where  the  negroes 
may  be  found,  shall  seize  and  deliver  them  to  Hiram  BoberftSy 
who  is  appointed  Receiver,  to  take  charge  of  the  negroes^  to 
hire  them  out  and  to  account  to  the  Court  for  the  hire. 

At  June  term,  1862,  complainant  filed  her  demurrer,  plei 
and  answer  to  the  amended  cross-bill  of  respondent.  The 
grounds  of  demurrer  are :  1.  That  the  relief  sought  by  de- 
fendant is  not  authorized  by  the  statute,  but  makes  of  said 
answer,  if  the  same  is  a  bill  at  all,  an  original  and  not  i 
cross-bill. 

2.  For  the  want  of  proper  parties,  Hiram  Roberts,  a  prior 
incumbrancer,  and  Gilbert  C.  Carmichael,  the  trustee  of 
complainant,  and  a  joint  mortgagor  with  her,  should  have 
been  made  parties. 

3.  Because  said  cross-bill  prays  no  discovery  and  no  pro- 
cess of  subpoena,  and  there  is  none,  or  any  process  of  injoDC- 
tion  thereto  attached,  and  which  has  ever  been  served  on 
complainant. 

4.  For  want  of  equity,  and  because  the  bond  required  of 
complainant  by  the  sanction  of,  and  prayed  for  in,  the  bill  ie 
onerous  and  ill^al. 

6.  Because  by  the  admissions  of  defendant  in  his  answer, 
the  mortgage  was  obtained  by  fi*aud,  duress  and  undue  infln* 
ence,  wherefore  she  prays  that  the  injunction  may  be  dis- 
solved, and  the  order  appointing  a  Reoeiverrbe  rescinded. 


f 
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The  plea  was  to  the  jurisdiction,  Complainant  being  at 
the  filing  of  the  oross-bill,  a  resident  of  Chatham,  and  now 
living  in  Maoon  county. 

Complainant  for  answer  says,  that  before  the  mortgage 
was  executed,  defendant  was  informed  of  her  claim  to  the 
negroea  therein  mentioned  as  hers,  and  that  he  might  have 
known  fully  as  to  the  nature  of  her  claim,  as  the  deed  secu- 
ring them  to  her  was  recorded,  and  the  original  in  her  pos- 
seBBion,  and  would  have  been  shown  to  defendant  had  be 
asked  for  it ;  and  the  acceptance  by  defendant  of  the  mort- 
gage was  an  acknowledgement  of  her  right  to  the  negroes. 
Admits  she  knew  that  the  indebtedness  of  her  husband  to 
defendant  was  on  account  of  the  sale  by  him  of  defendant's 
oottofl,  but  knows  not  of  the  devices  used  to  deceive  defend- 
ant   Admits  that  after  learning  her  husband's  embarrass- 
ments, and  after  defendant  had  threatened  him  with  a  criminal 
prosecution,  and  said  to  her,  ^'  that  he  had  Carmichael  in  his 
power,  and  would  send  him  to  the  penitentiary  if  she  did  not 
Ngn  the  mortgage  Carmichael  had  promised  she  would  give 
lum,''  she  consented  to  sign,  saying  as  alleged,  '^  I  will  sign 
anything  Mr.  Carmichael  wishes  me  to  sign."     Denies  any 
knowledge  of  a  contract  by  which  defendant  was  to  get  pos- 
session of  the  negroes  to  take  them  with  him,  but  says  she 
was  informed  that  her  husband  and  trustee  had  agreed  to 
hire  them  to  defendant  at  the  first  interview,  and  that  she 
was  unwilling  to  assent  to  this,  entered  into  as  it  was  without 
ha  knowledge,  and  endeavored,  when  she  was  informed  of 
it,  to  induce  defendant  to  abandon  it,  because  he  had  the 
Rputation  of  being  a  hard  master.     Defendant  grew  angry 
at  her  resistance  to  this  unauthorized  contract,  and  began  to 
threaten  her  husband  with  prosecution,  and  in  her  fright  and 
I      dmn,  no  doubt  said,  "well,  if  you  will,  take  them  with  you, 
L    hot  use  them  well."    Complainant  submits  that  if  this  was  a 
m  JBi  of  the  original  contract  it  should  be  embodied  in  the 
■  iiorlgage,  and  she  finds  no  stipulation  in  regard  to  the  hire 
K  fl^tiie  n^roes  to  defendant  therein  contained.     It  was  after 
imnand  made  by  defendant  for  the  possession  of  the  negroes 
jkat  the  was  informed  by  him  that  it  was  part  of  the  agree- 
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meat  between  her  husband  gnd  defendant,  that  he  was  ix> 
have  possession  of  them.  It  is  true  that  her  husband  gave 
defendant  the  names  of  the  negroes  as  charged,  but  this  befint 
she  had  any  information  of  the  agreement  as  to  the  jKissession 
of  the  negroes ;  knows  nothing  of  the  sale  of  defendant's  cot- 
ton, by  which  the  $3,000  was  paid  to  him.  The  mortgage 
may  have  been  placed  on  record  by  defendant's  counseli  but 
she  applied  through  her  agent  for  a  copy,  and  was  informed 
by  him  that  no  such  record  could  be  found  in  his  office  by  the 
Clerk  of  the  Superior  Court  of  Chatham  county.  Avers  that 
she  did  not  read  over  the  mortgage  at  the  time  of  its  execu- 
tion, and  that  she  was  induced  to  file  her  bill  by  the  fiaod 
and  imposition  used  towards  her  by  defendant,  and  not  hj 
the  death  of  the  subscribing  witness  Felt 

Admits  her  willingness  to  sign  arose  from  the  responsibilitj 
incurred  by  her  husband,  as  told  her  by  defendant,  but  insists 
that  defendant  used  the  power  he  induced  her  to  believe  he 
had  over  her  husband  to  extort  her  signature.     Defendant 
having  thus  obtained  her  signature,  promised  to  abandon  bis 
threatened  prosecution,  which  promise  he  subsequently  vio- 
lated to  obtain  further  advantage  over  complainant  and  to 
get  possession  of  her  negroes,  and  she  denies  that  he  aban- 
doned the  prosecution  by  the  advice  of  his  counsel.     Admits 
that  Roberts  had  a  prior  incumbrance  on  the  negroes,  bat 
knows  nothing  of  any  agreement  that  they  should  be  deliv- 
ered to  Wylie.     Knows  nothing  of,  and  does  not  believe,  that 
her  husband  is  involved  in  any  similar  difficulties,  and  ad- 
mits his  insolvency,  but  denies  that  defendant  w{^  apprehen- 
sive that  her  husband  would  take  her  and  the  nep^rocs  out  of 
the  State,  because  he  was  then  confined  in  the  jail  of  Chatham 
county  for  debt,  and  there  remained  until  February  last. 
Denies  secreting  the  negroes,  or  causing  them  to  be  secreted, 
nor  did  she  refuse  to  deliver  them  up  on  any  proper  demand 
being  made  for  them.     If,  after  their  inten'iew,  defendant 
had  demanded  them,  she  would  not  have  delivered  them, 
because  he  had  no  right  to  their  possession.    Denies  that  ahe 
has  removed,  or  contemplates  removing  them  out  of  the  State. 
A  portion  ot  them  were  in  Chatham  county  and  another  in 
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Bibb,  wh'en  the  sheriff  made  his  return.  Some  were  removed 
because  they  ooald  be  more  profitably  employed,  and  would 
be  leas  liable  to  escape  to  or  be  captured  by  the  public  ene- 
mies. She  has  no  recollection  of  ever  saying  that  the  negroes 
were  not  m  her  possession. 

After  argument  upon  the  demurrer  it  was  overruled,  and 
the  injunction  and  order  of  the  Court  retained. 

The  bill  of  exceptions  states  that  upon  the  coming  in  oi 
the  answer,  complainant  moved  the  Court  to  dissolve  the 
injunction,  and  rescind  the  order  for  the  appointment  of  a 
Receiver,  which  motion  the  Court  refused,  and  this  refusal  is 
flBBigned  as  error. 

B.  P.  Hall,  .Vason  &  Davis,  for  plaintiff  in  error. 

L  P.  D.  Wabben,  contra. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

The  only  question  in  this  record  argued  before  us  was 
ihi8:  Is  the  separate  estate  of  Mrs.  Carmichael  bound  by 
the  mortgage  which  she  executed  to  Walters  in  conjunction 
with  her  husband?  This  must  be  determined  by  the  facts 
admitted  in  the  pleadings. 

It  is  conceded  that  Mrs.  Carmichael  had  a  separate  estate 
m  the  negroes  mortgaged  to  Walters.     That  her  husband 
hid  been  guilty  of  a  breach  of  trust,  which  would  have  sub- 
jected him  to  a  criminal  prosecution  and  imprisonment  in  the 
^itentiary.    That  his  creditor  resolved  to  enforce  the  law 
ftnleBB  he  was  indemnified,  and  that  thus  circumstanced,  the 
vife^  having  the  absolute  power  of  disposition  over  her  prop- 
flrtfy  mth  no  restraint  upon  its  exercise,  mortgaged  it  to  Wal- 
hdrto  save  her  husband  from  the  penalty  which  he  had 
llBuricd  by  his  conduct.     What,  we  ask,  is  there  to  interfere 
.,  ifdi  this  right  of  alienation  ?  Or  to  vitiate  its  exercise.     Did 
%tlten  misrepresent  the  case  to  Mrs.  Carmichael  ?  Was  there 
ifWT'ftaad  or  imposition  practiced  upon  her  ?    Did  he  feign  a 
'IfSriirhioh  had  no  reality?  Was  not  the  husband  in  his  power? 
Jknd  did  the  wife  execute  the  mortgage  to  exonerate  him, 
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wlio  will  say  she  was  wrong  ?  What  better  use  oao  a  wi£ 
Aiake  of  her  property  than  to  relieve  her  hosband — ^perhapi 
the  father  of  her  ohildren — ^from  disgrace  ?  To  attain  such  ai 
ttidy  well  might  she  say,  that  she  was  ^'  willing  to  sign  an; 
instrument  which  Mr.  Carmichael  desired  her  to  sigb/'  Thi 
is  the  language  of  any  true-hearted  woman.  And  we  knov 
of  no  principle  of  law  to  restrain  this  natural  ont-gosh  o 
afiSsction.  Would  it  have  been  justifiable  in  the  mother  o 
sister  of  Mr.  Carmichael  thus  to  have  interposed  ?  And  i 
it  the  less  so  in  the  wife  ?  * 

It  has  been  held  to  be  law  ever  since  the  decision  of  hari 
Thurlow,  in  Hulme  vs.  Tenant,  (1  Brown's  Chanoeiy  oase^ 
16,)  that  if  the  contract  of  the  married  woman,  neither  refer 
ring  to  her  separate  estate,  nor  professing  to  bind  it,  but  pur 
porting  merely  to  bind  herself  personally,  bound  her  estatCj 
and  not  herself.   Thus  if  a  married  woman  executed  a  bond  oi 
signed  a  promissory  note,  her  execution  or  signature  would 
be  worthless  if  received  as  evidence  of  a  mere  personal  engage- 
ment ;  and  the  Courts  of  Equity  therefore  said,  they  shouIJ 
be  evidence  of  a  contract  to  bind  her  separate  estate.    Tb 
case  of  Hulme  and  Tenant  was  this.    A  married  womar 
entitled  to  the  rents  and  profits  of  real  estate  for  life,  joine 
with  her  husband  in  executing  a  bond.    Lord  Thurlow  he 
that  her  separate  estate  was  made  liable  by  the  bond.    Tn 
Lord  Elden  frequently  expressed  his  disapprobation  of  t 
decision.    However,  it  was  followed  by  Sir  William  Gra 
in  the  case  of  Heatly  vs.  Thomas,  (15  Yesey,  696.)    7 
was  a  case  of  a  bond  given  by  the  wife  as  surety,  anc 
Bullpin  vs.  Clarke,  (17  Yesey,  365)  this  was  a  case 
promissory  note  signed  by  the  wife. 

The  principles  upon  which  the  engagement  of  a  nu 
woman,  though  not  referring  to  her  separate  estate,  are 
to  bind  that  estate,  may  be  treated  as  now  clearly  settl 
the  judgment  of  Lord  Brougham  in  the  important  c 
Murray  vs.  Barbe,  3  Mylne  and  Keen,  and  Lord  C 
ham  in  Owens  vs.  Dickinson,  Craig  and  Phillips,  48 ; 
a  more  recent  decision  of  Yice  Chancellor  Wood,  in 
vs.  Nicholson,  3  Jurist,  N.  S.,  884 ;  the  Vice  Ch; 
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thus  expreaseB  himself:  ^^  Whenever  a  married  woman  has 
property  settled  to  her  separate  use,  and  she  enters  into  a 
oontract  by.whiish  it  clearly  and  manifestly  appears  that  she 
intends  to  create  a  debt  as  against  herself  personally — if  the 
expression' may  be  used — ^it  will  be  assumed  that  she  intended 
that  the  money  should  be  paid  out  of  the  only  property  by 
which  she  could  fulfil  the  engagement.'' 

If  then  the  mere  signing  of  a  note  as  security  for  Mr.  Car- 
michael  would  bind  her  separate  estate,  how  much  more  shall 
the  mortage  given  by  his  wife,  in  his  presence,  bind,  her, 
there  being  neither  proof  of  any  coercion  by  the  ha<«band  nor 
of  imposition  nor  fraud  by  the  creditor. 
Let  the  judgment  be  affirmed. 


John  W.  I^esteb,  plaintiff  in  error,  vs.  The  State,  de- 
fendant in  error. 

!•  A  discharge  of  the  jury  in  a  capital  case  because  they  are  unable  to 
igrae  on  a  verdict,  does  not  operate  as  an  acquittal  of  the  accused. 

Harder,  and  plea  of  former  acquittal,  in  Dougherty  Supe- 
rior Court.     Decided  by  Judge  Allek,  at  June  Term,  1862. 

An  indictment  was  found  at  December  Term,  1861,  of 
DiMigherty  Superior  Court  against  John  W.  Lester,  for  the 
■uder  of  Albert  O.  Owen,  and  he  was  put  upon  his  trial  at 
4e  same  term. 

The  jury  being  unable  to  agree  upon  a  verdict,  the  Court, 

Ct  motion,  passed  an  order  reciting  the  inability  of  the  jury, 

Am  a  long  deliberation,  to  agree,  and  declaring  a  mis-trial 

4j|  discharging  the  jury.    It  appears  from  the  pleadings 

k  tbft  the  jury  were  out  two  nights  and  one  and  a  quarter 

MWhen  the  case  was  called  at  the  ensuing  June  term,  and 
'\in  the  prisoner  was  arraigned,  his  counsel  filed  a  plea  of 
'9t!$foia  aequUf  upoa  the  ground,  that  the  mis-trial  was 
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declared  by  the  Oonrt  without  the  consent  of  the  accosed,  he 
at  that  time  being  in  jail,  and  that  in  consequence  he  was  in 
hiw  acquitted  of  the  crime  charged  against  htm.    To  this 
plea  the  Solicitor  Greneral  demurred  as  insufficient  in  hiw. 
The  demurrer  also  stated  thal^  when  the  order  was  passed 
Peter  J.  Strozier,  Esq.^  one  of  prisoner's  counsel  was  present, 
and  made  no  objection  to  its  passage.    The  Court  sustained 
the  demurrer,  and  ordered  the  plea  stricken  out  and  the 
defendant  to  plead  over.    To  this  ruling  defendant  excepts. 
There  was  a  motion  made  for  a  new  trial,  Lester  having 
been  found  guilty  of  manslaughter,  which  was  overruled  hy 
the  Court,  and  defendant  excepted. 

L.  P.  D.  Warren,  Solicitor  Greneral,  and  H.  Moboah, 
for  defendant  in  error. 

P.  J.  Strozier,  for  plaintiff  in  error. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

John  W.  Lester  was  arraigned  for  trial  in  the  Superior 
Court  of  the  county  of  Dougherty,  on  a  charge  of  murder, 
and  said  cause  was  submitted  to  a  jury  selected,  empannelled 
and  sworn  to  try  the  same  at  the  December  Term,  1861,  of 
said  Court.  After  hearing  the  evidence  and  being  charged 
with  the  cause  by  the  Court,  the  jury  were  unable  to  agree 
upon  a  verdict  and  were  in  consequence  discharged  by  the 
Court  and  a  mistrial  declared.  At  the  next  term  of  the 
Court,  when  the  case  was  again  called  for  trial,  the  acciued 
filed  his  plea  of  former  acquittal,  and  relied  upon  the  order 
of  the  Court  discharging  the  jury  from  the  further  considera- 
tion of  said  cause ;  at  the  December  Term,  1861,  without  his 
consent  to  sustain  the  plea,  and  upon  a  hearing  of  the  same 
the  presiding  Judge  ovaruled  the  plea.  That  is  the  ooly 
question  made  by  this  record  for  our  consideration. 

We  are  clear  that  the  decision  of  the  Court  below 
right.    Whenever  the  jury  in  a  criminal  case  like  this  is 
discharged  by  the  Court  from  the  further  consideration  of 
the  cause,  because  of  the  impossibility  of  the  jury's  agreeing 
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on  a  verdicty  or  on  account  of  the  illness  of  a  juror,  the 
prisoner  or  die  Court,  such  discharge  is  an  absolute  necessity, 
and  does  not  and  cannot  operate  as  an  acquittal  of  the  ac- 
cused. (Goodwin  vs.  The  People  of  New  York,  18  Johns., 
200;  The  State  vs.  McKee,  1  Baity,  661 ;  Commonwealth 
VB.  Cook,  6  Gray  &  RawL,  577  j  Williford  vs.  The  State,  23 
Ga.,3. 

Connael  for  prisoner  read  and  relied  on  the  case  of  Bey- 
nolds  vs.  The  State,  3d  Kelly,  53.  In  that  case,  after  the 
cause  had  been  submitted  to  the  jury,  the  Solicitor  General 
vithout  cause  entered  a  nolle  proaequi.  That  this  Court  held 
m  that  case,  and  very  justly,  operated  as  an  acquittal  of  the 
aocosed ;  but  the  question  in  that  case  has  not  the  slightest 
aSoity  or  analogy  to  the  one  under  consideration.  The 
learned  Judge  who  delivered  that  judgment,  in  his  very 
elaborate  opinion  incidentally  referred  to  the  authorities 
tnd  adjudications  on  the  questions  now  before  us,  without 
giving  an  opinion  of  his  own  on  the  subject  one  way  or  the 
other,  and  upon  a  careful  consideration  of  the  authorities 
Aen  collected,  a  candid  inquirer  cannot  but  admit  that  in  a 
ewe  of  extreme  or  absolute  necessity  the  jury  may  be  dis- 
charged without  the  prisoner's  being  thereby  acquitted.  This 
is  the  exception  to  the  general  rule  that  is  conceded  by  nearly 
^ftary  adjudicator  on  the  subject. 

Let  the  judgment  be  affirmed. 
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James  A.  Bradfobb,  relator,  plaintiff  in  error,  vs.  The 
Justices  of  Ikferiob  C!oubt,  defendants  in  error. 

1.  6j  tlie  Act  of  1856,  (pampUet,  406,)  the  election  of  Goonty  Treaiorer 
of  Mascogee  county  is  required  to  be  certified  and  retomed  to  the  Ez- 

.  ecntive  Department. 

it.  An  indiyidaal  who  has  been  appointed  or  elected  in  a  manner  pre- 
scribed by  law,  who  has  a  designation  or  title  given  him  by  law,  and 
who  exercises  iiinctions  concerning  the  public,  assigned  to  him  by  law, 
is  a  public  officer. 

9.  The  County  Treasurer  of  Muscogee  county  is  an  officer  of  that  county. 

4.  Under  the  Act  of  14th  December,  1861,  entitled  ''An  Act  to  authorise 
all  volunteers  and  other  troops  in  the  service  from  this  State,  to  vole 
at  all  elections,  without  reference  to  the  place  where  they  may  be  in 
•service  at  the  time  of  such  elections,  and  for  other  purposes,"  the  vol- 
unteers and  other  troops  in  the  service,  from  Muscogee  conbfy,  wers 
entitled  to  vote  at  their  several  stations  for  County  Treasurer  of  Mof- 
cogee  county,  in  the  recent  January  election  for  county  officers. 

Mcmdamua^  in  Muscogee  Superior  Court    Deoision  hf 

Judge  WOBBILL. 

The  plaintiff  in  error,  as  relator,  in  the  name  of  the  Stall 
of  Georgia,  made  his  petition,  verified  by  affidavit,  to  the 
presiding  Judge  of  the  Chattahoochee  Circuit,  Hon.  E.  E 
WoBRiLL,  setting  forth  that  on  the  first  Wednesday  in  Jan* 
oary,  1862,  at  the  general  election  held  on  that  day,  in  the 
county  of  Muscogee,  he  had  received  a  majority  of  the  votei 
polled  for  the  office  of  County  Treasurer,  and  that  on  the 
first  Monday  in  February  thereafter  he  appeared  before  the 
Inferior  Court  of  said  counfy,  Robert  M.  Gunby,  Benjamin 
F.  Coleman,  H.  S.  Estes  and  John  Quinn,  Esquires,  presid- 
ing for  the  purpose  of  being  qualified  as  County  Treasarer. 
Relator  further  states,  that  afber  several  postponements  of 
his  case,  the  Inferior  Court  finally  refused  to  admit  him  to 
said  office,  or  to  qualify  him  to  discharge  its  duties,  althoogh 
it  was  admitted  that  at  the  election  in  said  county  he  had 
received  the  highest  number  of  votes,  and  he  therefore  praya 
a  dxandamuB  nisi,  requiring  said  Justices  to  show  cause  at 
the  next  Superior  Court  why  a  mandamiLs  absolute  shoald 
not  be  granted  commanding  said  Inferior  Coort  to  admit 
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him  to  the  office  of  Coimty  Treasurer,  and  to  qualify  him 
ihereibr. 

The  mandamus  nisi  was  granted,  and  served  upon  the  Jus- 
tices^ who,  at  the  May  Term,  1862,  made  answer  thereto,  ami 
diowed  for  cause  against  making  the  rule  absolute,  that  at 
the  election  referred  to,  the  relator  and  Thomas  Chaffin, 
senior,  were  candidates  for  the  office  of  County  Treasurer, 
ind  that  relator  did  receive  a  majority  of  tl*e  votes  cast  in 
the  county,  but  that  under  the  Act  of  14th  December,  1861, 
tliere  were  held  on  the  same  Wednesday  elections  at  various 
camps  of  soldiers  in  this  State,  and  in  the  States  of  Florida, 
Tomessee  and  Virginia,  at  which  soldiers  in  the  service,  en- 
titled to  vote  for  county  officers,  did  so  vote,  and  that  Thomas 
Chaffin  received  a  large  majority  of  the  votes  polled  in  the 
cimps  for  the  office  of  County  Treasurer,  and  that  after  con- 
solidating all  the  votes  cast,  both  in  the  bounty  and  at  the 
eamps,  Chaffin  received  a  majority  over  relator  for  said  office. 
Bespondents  further  answer,  that  the  returns  of  all  the  eleo- 
tioDB  held  in  the  county  and  at  the  camps  were  forwarded  to 
tie  Executive  Department,  and  there  consolidated,  and  com- 
arisBions  issued  by  the  Governor  to  those  persons  having  the 
Ughest  number  of  votes,  and  among  them  a  commission 
Kued  to  Thomas  Chaffin,  Senior,  for  the  office  of  County 
IVeasnrer  of  Muscogee  county  for  the  year  1862,  which  com- 
Bttrions  were,  according  to  general  uftige,  sent  to  respond- 
CBts  as  Justices  of  the  Inferior  Court,  and  they  were  at  the 
ttne  time  authorized  by  the  Governor  to  administer  to 
Qiaffin  the  oath  of  office,  and  receive  from  him  a  bond  for 
fte  fiuthful  performance  of  his  duty  as  County  Treasurer. 
Respondents  answer  further,  that  the  case  was  continued  by 
ttsent^  on  account  of  the  pressure  of  county  business,  until 
ibe  hearing,  when,  after  argument,  respondents  were  satisfied 
jkj  had  no  jurisdiction  to  determine  cases  of  contested  eleo- 
loHB,  the  Act  of  22d  January,  1862,  having  empowered  the 
Qovemor  of  the  State  to  hear  and  determine  all  cases  of  con- 
iMad  elections  for  any  county  officer,  and  to  commission  the 
Imm  having  the  highest  number  of  votes.    Having  no 
JtoUictioDj  respondents  conceived  it  their  duty  to  admin- 
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ister  the  oath  of  office  to  Thomas  Chaffin^  and  receive  his 
bond  in  accordance  with  the  directions  of  the  EzecativB 
Department^  which  was  accordiuglj  done,  and  now  pray  to  ;' 
be  discharged  with  costs. 

By  agreement  the  case  was  argued  and  determined  at 
Chambers.  After  argument  had.  Judge  Worrill  refused  to 
maJce  the  rule  niei  absolute,  and  ordered  the  same  to  be 
quashed,  and  that  respondents  recover  of  relator  the  costs^  to 
be  taxed  by  the  Clerk^  and  relator  excepts. 

IvEBSON  &  "Williams,  for  plaintiff  in  error. 

John  Peabody,  for  defendant  vn  error. 

By  the  Court. — Jenkins,  J»,  delivering  the  opinion. 

The  respondents,  in  the  Court  below,  placed  their  defiensa 
upon  two  grounds:  1st,  That  the  relator  had  not  been 
legally  elected  to  the  office  to  which  he  sought  admission. 
2ndly,  That  if  legally  elected,  there  being  an  incumbent  be 
had  mistaken  his  remedy. 

The  first  ground  is  the  more  important  inasmuch  as  itgoa 
to  the  merits  of  the  relator's  case.  Originally,  all  Countf 
Treasurers  received  their  appointments  from  the  Justices  of 
the  Inferior  Courts  of  the  several  counties ;  and  so  they  an 
still  appointed  in  ma^iy,  probably  in  a  majority  of  the  coan- 
ties.  But  in  the  year  1856,  by  an  Act  of  the  Legislature,  tbe 
appointment  of  County  Treasurer  for  the  county  of  Mosoo-  • 
gee,  and  sundry  others,  was  taken  from  the  Justices  of  the 
Inferior  Courts  and  given  to  the  people  of  those  countia 
respectively.  In  other  words,  the  Act  provided  that  from  and 
after  its  passage  the  County  Treasurer  for  each  of  the  coaa- 
tiea  designated  in  it  should  be  elected  by  the  qualified  voters 
therein  residing.  By  an  Act  of  the  14th  December,  1861,  it 
is  provided,  ^'that  all  volunteers  and  other  troops,  citizens  of 
this  State,  who  are  now  by  law  entitled  to  vote,  or  who  mif 
at  the  time  of  such  election,  be  entitled  to  vote  at  any  eleo-  ; 
tion  in  this  State,  except  such  electioiis  as  are  not  rdwrwJM 
to  the  Executive  Department,  be  and  they  are  hereby  entitled 
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imble  at  such  place  as  they  may  be  stationed  at  or  in 
i,  and  cast  their  votes  as  though  they  were  in  their 
'  counties  at  such  elections. '^  The  next  section  of  the 
rects  how  elections  shall  be  conducted  and  returned  in 
aseSy  which  is  not  material  in  this  case.  The  record 
les  that  in  the  month  of  January  last,  in  tiie  county  of 
igee,  and  at  sundry  military  posts,  at  which  qualified 
of  that  county,  answering  to  description  of  ^'volun- 
,nd  other  troops,  citizens  of  this  State,  etc.''-  were  sta- 
,  an  election  was  held  for  county  officers,  and  among 
t  for  County  Treasurer  of  Muscogee  county.  From  all 
lifferent  places  where  elections  were  holden,and  by  the 
*  managers,  regular  returns  were  made  of  the  votes 
It  is  conceded  that  if  the  votes  of  soldiers  in 
,  regularly  returned,  be  consolidated  with  the  votes 

in  Muscogee  county,  for  County  Treasurer,  one  Chaffin 
ed  a  majority  of  the  votes ;  and  that  if  the  votes  of 
rs  in  camps  be  excluded,  Bradford,  the  relator,  received 
)rity,  and  is  entitled  to  the  office.  Those  votes  were 
i  consolidated  with  the  votes  polled  in  Muscogee  county, 
haffin  admitted  to  the  office.  In  behalf  of  Bradford, 
lator  and  plaintiff  in  error,  it  is  insisted  that  the  eleo- 
f  County  Treasurer,  comes  within  the  exception  in  the 
rhich  I  have  italicised)  being  an  election,  not  rcturn- 
>y  law)  to  the  Executive  Department.  The  respondents 
that  it  is  an  election  so  returnable;  and  this  is  the 
upon  which  this  case  turns. 

By  the  Act  of  1830,  Cobb's  Digest,  236,  it  is  made  the 
»f  superintendents  of  elections  held  for  county  officers, 
tarn  and  certify  to  tlie  Governor  the  result  of  the  elec- 
for  that  county."  It  is  said,  however,  that  at  the  time 
jCt  was  passed  the  County  Treasurer  of  Muscogee  county 
ppointed  by  the  Justices  of  the  Inferior  Court,  and  not 
1  by  the  people,  and  that  therefore  there  is  no  direction 
t  shall  be  certified  and  returned  to  the  Grovernor,  the 
P  1830  being  applicable  only  to  elections  by  the  people, 
athorised  by  law.    To  this  it  is  replied,  that  the  Act  of 

(pamplilet  405),  which  transfers  the  election  of  this 
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officer  for  Muscogee  county,  to  the  people  of  that  county, 
provides  that  said  elections  shall  **  be  subject  in  all  respecto 
to  the  same  rules  that  other  elections  for  county  officers  areL" 
That  by  the  Act  of  1830,  the  election  for  other  county  offi- 
cers were  required  in  1856,  and  still  are  required  to  be  retnmej 
to  the  Executive  Department ;  and  that,  thoefbre,  the  deo- 

^  tion  of  County  Treasurer  for  Muscogee  qounty,  is  as  moeh 
required  to  be  returned  to  the  Executive  Department,  as  if  it 
were  so  declared  in  terms  by  the  Act  of  1856.  We  think 
the  reply  is  conclusive. 

But  it  is  further  insisted,  that  the  County  Treasurer  it  wi 
a  county  officer,  and  that,  therefore,  the  Act  of  1830  does  not 
apply  to  him.  It  is  urged  that  originally  he  was  but  thi 
appointee  and  servant  of  the  Inferior  Court,  and  not  entitled 
to  a  commission,  and  that  the  change  in  the  mode  of  his  ap- 
pointment for  Muscogee  county,  does  not  change  his  reIatio& 
to  the  Court  or  the  county,  nor  yet  the  nature  of  his  emplof- 
ment.  The  position,  place  or  office,  (whatever  be  its  proper 
designation)  was  created  by  a  public  law,  though  its  -dntia 
and  functions  are  restricted  to  the  limits  of  a  single  county. 
What  is  an  office  ?  It  is  defined  to  be  ''that  function  hf 
virtue  of  which  a  man  hath  some  employment  in  the  afiain 
of  another,  as  of  the  king  or  of  another  person.''    Cowdil. 

•  4  Jacob's  Law  Die.,  433.  ''  It  is  said  that  the  word  officbm 
principally  implies  a  duty,  and  in  the  next  place  the  charge 
of  such  duty ;  and  that  it  is  a  rule,  that  where  one  man  hath 
to  do  with  another's  affairs  against  his  will  and  without  hia 
leave,  that  it  is  an  office,  and  he  who  is  in  it  is  an  officer." 
Carth.  478,  4  Jacob's  Law  Die.  433.  ''  Officers  are  public 
or  private ;  and  it  is  said  that  any  man  is  a  public  ofBcer 
who  hath  any  duty  concerning  tlie  public,  and  he  is  not  the 
less  a  public  officer  where  his  authority  is  confined  to  narrow 
limits,  because  it  is  the  duty  of  his  office  and  the  nature  of 
that  duty  which  makes  him  a  public  officer,  and  not  the 
extent  of  his  authority."  Carth.  479,  4  Jacob's  Law  Die, 
433. 

2.  Certainly,  where  an  individual  has  been  appointed  or 
elected^  in  a  manner  prescribed  by  law,  has  a  designation  or 
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title  given  him  by  law,  and  exercises  fuDctious  concerning 
the  pablic,  assigned  to  him  by  law,  he  must  be  regarded  as  a 
public  officer.  It  can  make  no  difference  whether  he  be  com- 
missioned by  the  Chief  Executive  officer  with  the  authentica- 
tion of  the  seal  of  State  or  not.  Where  that  is  given  it  is  but 
evidence  of  his  title  to  the  office.  This  evidence  may  in  some 
cues  be  of  greater  and  in  others  of  less  solemnity.  We  hold, 
therefore,  that  a  County  Treasurer  is  an  officer  of  the  county 
for  which  be  is  appointed  or  elected. 

But  it  might  be  conceded,  for  the  argument,  that  he  is  not 
I  county  officer,  and  still  the  right  of  volunteers  and  other 
troops,  citizens  of  this  State,  and  entitled  to  vote  in  his  elec- 
tion when  at  home,  but  temporarily  absent  in  the  military 
8er?ioe  of  the  country,  to  vote,  under  the  provisions  of  the 
Act  of  1861,  can  be  demonstrated.  That  Act  does  not  en- 
title them  in  terms  to  vote  for  public  officers,  or  county  offi- 
oers,or  State  officers,  but  to  vote  "at  any  election"  at  which^ 
if  it  home,  they  would  be  entitled  to  vote  by  the  existing 
Itwa.  Now,  whether  the  County  Treasurer  be  a  county  offi- 
oer,  an  agent,  or  a  servant  of  the  Inferior  Court,  the  process 
bf  which  he  is  chosen  in  Muscogee  county,  is  "  an  election/* 
tod  in  that  election  the  volunteers  of  Muscogee  county  would 
be  entitled,  if  at  home,  to  vote.  Whether  he  be  an  officer, 
ipoti  or  servant,  according  to  the  Act  of  1856,  as  already 
ikown,  the  returns  and  certificate  of  his  election  are  required 
to  be  made  to  the  Executive  Department,  and  therefore  this 
diction  is  not  within  the  exception  in  the  Act  Holding 
Atf  the  relator  must  fail  on  the  merits  of  the  case  he  makes, 
^do  not  find  it  necessary  to  consider  the  exception  taken  to 
Viieinedy. 

Iiet  the  judgment  be  affirmed. 


YoL.  zzxin'22. 
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Bmtton  C.  "Wabe,  plaintiff  in  error,  vs.  The  State,  de- 
fendant in  error. 

1.  Costs  can  not  be  collected  in  a  criminal  ease  until  after  conTiction. 

2.  The  Act  of  22d  December,  1857,  that  provides  as  to  the  conntf  of 
Bibb,  that  persons  arrested  under  warrant  for  criminal  offences,  who 
give  bond,  etc.,  shall  pay  the  coats  of  the  magistrates  and  constables, 
does  not  apply  to  a  case  where  the  magistrates  have  refused  bail,  lod 
in  which  the  accused  has  been  subsequently  admitted  to  bul  bjthe 
Judge  of  the  Superior  Court  upon  an  application  for  that  purpose  by 
writ  of  hahe€L8  corpus. 

3.  Where  there  are  different  hearings  upon  a  writ  of  habeas  eorpuSf  the 
officers  are  entitled  to  their  fees  for  each  hearing. 

Murder  and  bail,  in  Bibb  Superior  Court.  Decided  by 
Judge  LocHRANE,  at  May  Term,  1 862. 

Counsel  for  Britton  S.  Ware,  wlio  was  in  confinement 
under  a  cliarge  of  murder,  moved  the  Court  to  admit  him  to 
bail.  The  Court  ordered  that  he  should  be  admitted  to  bail 
upon  his  giving  bond,  and  after  paying  all  costs.  The  costs 
included  those  incurred  on  the  committing  trial,  on  two  hea^ 
ings  on  habeas  corpus,  jail  fees,  recommitments,  guards,  etc 
To  this  order  plaintiff  in  error  excepts. 

1st.  That  by  the  statutes  of  Georgia  no  costs  can  be  col- 
lected by  the  Superior  Court,  or  its  officer,  on  any  criminil 
proceeding  until  after  conviction. 

2d.  Because  there  is  no  legal  autiiority  to  collect  the  costs 
in  this  case. 

Judge  Lochrane  makes  the  following  addition  to  the  bill 
of  exceptions : 

"  It  being  agreed  that  Ware  resides  in  Twiggs,  not  Bibb, 
county,  and  that  the  sheriff  failed  to  seize  his  property  or 
take  security  for  the  costs,  the  cost  I  ordered  paid  rather 
in  conformity  with  the  practice  of  the  Courts  than  by  author- 
ity of  any  statute;  by  reference  to  the  Act  of  1857,  the  costs 
of  the  magistrates  in  the  county  of  Bibb  are  properly  col- 
lectable, and  this  much  of  the  bill  of  costs  I  thought  it  my 
duty  to  allow.  The  costs  accruing  on  habeas  corpus  were 
incurred  by  the  act  of  defendant,  he  was  the  movant.     The 
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ffioers  of  Court  performed  labor  by  reason  of  hb  request 
ind  on  his  petition.  If  thej  are  not  properly  collected  on 
m  discharge  on  giving  bail,  I  doubt  their  being  taxed  in  the 
bill  of  coets  on  the  final  hearing.  The  jail  fees  I  allowed, 
believing  it  right  that  the  terins  of  the  bail  should  be  such 
u  would  save  the  county  cost,  and  the  officers  of  Court  a 
doaUful  collection  of  fees.'' 

,  for  plaintiff  in  error. 


L  N.  "Whtttlb,  for  defendant  in  error. 

By  the  Court — Lyon,  J.,  delivering  the  opinion. 

1.  By  the  general  law  of  the  State,  no  costs  are  recover- 
able from  one  for  an  offense  against  the  criminal  laws,  until 
coDvicted.     Cobb  Dig.,  857-9,  860-1. 

%  It  is  urged  in  support  of  the  judgment  of  the  Court  below 
Kto  the  costs  of  the  magistrates  and  constables,  the  payment 
of  which  was  ordered  by  that  judgment,  that  the  county  of 
fibb  is  an  exception  to  the  general  rule,  and  the  Acts  of  22d 
December,  1857,  pamphlet  page  234,  and  of  22d  January, 
1852,  pamphlet  page  443,  are  relied  upon  in  support  of 
tliat  position.  Those  Acts  provide,  ''that  when  any  person  is 
vrested  under  a  charge  of  felouy  or  misdemeanor,  under  any 
nrrant,  and  enters  into  a  bond,  he  shall  pay  the  magistrate's 
od  constable's  costs."  TVe  admit  that  these  statutes  are  an 
Qeqition  to  the  general  law ;  but  this  case  does  not  fall 
Vithin  the  exception,  and  as  these  statutes  are  in  derogation 
tf  oommon  right,  we  cannot  by  construction  extend  it  to  a 
Mb  that  18  not  plainly  within  its  import,  although  V^e  think 
[ft^  within  the  spirit  of  the  statute.  The  bond  was  not 
to  or  taken  by  the  magistrate  under  the  arrest ;  but 
was  refused  and  the  accused  committed  to  jail.  This 
the  case  out  of  the  provisions  of  the  statute,  and 
jdift  Judge  of  the  Superior  Court  subsequently  upon 
of  the  habeas  corpus  admitted  the  accused  to 
•ke  had  no  power  to  put  other  terms  upon  him  than 
ireqoired  by  the  general  law  of  the  land.    It  was  in  his 
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dificretion  to  admit  to  bail  or  not,  bat  not  to  impose 
tional  burdens. 

3.  So  we  think  that  the  order  of  the  Court  for  the 
ment  of  oosts  was  erroneous,  exoept  as  to  the  costs 
acorued  upon  the  hearings  of  the  writ  of  habeas  eorpu 
in  that  matter  we  are  of  the  opinion  that  the  officers  a 
titled  to  their  fees  on  each  hearing,  and  when  the  se 
were  rendered  hy  the  sheriff,  that  he  is  entitled  to  tb 
allowed  hy  law  to  sheriff's  for  such  service,  and  not  to 
of  a  constable,  although  the  same  service  might  have 
rendered  by  a  constable. 

Let  the  judgment  be  reversed. 


OASES 


ARGUED  AND  DETERMINED 


nr  TBB 
AT    ATLANTA, 

AUGUST   TERM,  1862. 


Peesknt— JOSEPH  H.  LUMPKIN,   ) 

RICHARD  P.  LYON,         VJudow. 
CHARLES  J.  JENKINS,  j 


^.  T.  Walls  and  wife,  et.  oL,  plamtifiB  in  error,  m.  Thomas 
8.  Garrison,  et.  oZ.,  administrators,  defendants  in  error. 

tcitator  beqaeathed  as  follows :  *'  I  give  and  bequeath  to  my  beloved 
vife,  Mary  Bird,  the  whole  of  the  balance  of  my  estate,  and  will  that 
tty  mother,  Sasan  Bird,  live  with  her  and  be  supported  out  of  the 
Hue  as  long  as  she  should  live ;  and  should  my  wife,  Mary,  die  with- 
Qit  a  natural  heir  of  her  body,  it  is  my  will  and  desire  that  the  whole 
of  my  estate  go  to  my  brother,  William  B.  Bird :''  Hdd,  that  Mary 
Krd  took  an  absolute  unconditional  estate  in  the  property. 

In  Equity,  in  Carroll  Superior  Court  Decision  by  Judge 
iMMONX),  at  Chambers,  on  13th  June,  1862. 

Raintiflb  in  error  brought  their  bill, in  equity  to  Carroll 
IMrior  Court,  in  which  they  allege  that  they  are  entitled, 
Mf$  heitB-at-Iaw  and  children  of  William  Bird,  who  took 
yiplite  Jia  remainder,  under  the  will  of  Pue  Bird,  to  the 
Inpqil  of  oertain  n^oes  and  other  property  in  the  posses- 
l^ft  defisndanta  in  error,  who  set  up  a  claim  to  the  prop- 
yl ibt  administrators  of  Mary  Avery,  deceased. 

(841) 
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The  bill  allies  that  PaeBird  departed  this  life  in  Putnam 
county,  in  the  year  1827^  leaving  a  will  containing  the  fol- 
lowing item :  '^  I  give  and  bequeath  to  mj  beloved  wife, 
Mary  Bird^  the  whole  of  the  balance  of  my  estate,  and  will 
that  my  mother,  Susan  Bird,  live  with^her,  and  be  supported 
out  of  the  same  as  long  as  she  should  live ;  and  should  my 
my  wife,  Mary,  die  without  a  natural  heir  of  her  body,  it  is 
my  will  and  desire  that  the  whole  of  my  estate  go  to  my 
brother,  William  B.  Bird,  and  that  my  brother,  William  B. 
Bird  be  appointed  my  ex." 

Mary  Bird,  the  widow  of  testator,  took  possession  of  the 
property,  consisting  of  several  n^roes  tind  other  personaltyi 
under  the  will,  and  intending  to  defraud  William  Bird  and 
his  children  of  their  rights  under  the  will,  she,  in  1830,  sold 
certain  of  the  negroes  to  one  Thomas  Espy,  for  the  sum  of 
$1,000  00,  who  carried  them  out  of  the  State,  and  that  she 
also  sold  the  other  negroes  to  certain  persons  unknown,  for 
the  (Jum  of  $1,000  00. 

Mary  Bird  afterwards  married  one  Avery,  who  died,  leav- 
ing her  surviving  him. 

That  Mary  Avery,  herself,  died  childless  in  Carroll  county, 
in  1861,  having  in  her  possession  at  the  time  of  her  death 
several  negroes  and  other  property,  the  whole  forming  an 
estate  of  about  $10,000  00,  which  property  she  had  bought 
with  the  proceeds  of  the  sale  of  the  negroes  mentioned  in  the 
will,  and  fraudulently  sold  by  her  to  defeat  the  interest  of 
those  in  remainder.  Complainants  are  all  the  children  of 
William  Bird,  (the  female  part  of  them,)  who  died  in  1846, 
and  entitled  by  right  of  representation  to  the  l^acy  in  the 
will  of  Pue  Bird. 

The  property  held  by  Mary  Avery,  at  her  death,  is  in  the 
hands  of  defendants  in  error,  who  have  been  appointed  tem- 
porary administrators  of  her  estate,  and  the  bill  prays  a  dis- 
covery of  the  facts  charged,  and  a  decree  against  defendantB 
ordering  them  to  deliver  up  the  property  to  compIainantB, 
and  to  account  for  all  the  estate  devised  in  the  item  of  the 
will  of  Pue  Bird. 

To  this  bill  defendants  filed  a  general  demorrer  for  want 
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of  equitjy  which,  by  agreement,  was  heard  before  Judge 
Hammond,  at  Chambers,  who,  after  argument  had,  sustained 
the  demurrer,  and  dismissed  the  bill,  and  this  is  the  error 
complained  of. 

FiELDEB,  for  plaintiff  in  error. 

Merrill,  contra. 

By  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

The  dispositive  words  in  the  will  of  Pue  Bird  are,  '^  I  give 
and  bequeath  to  my  beloved  wife,  Mary  Bird,  the  whole  of 
the  balanoe  of  my  estate ;  *  *  and  should  my  wife,  Mary, 
die,  without  a  natural  heir  of  her  body,  it  is  my  will  and 
deaire  that  the  whole  of  my  estate  go  to  my  brother,  William 
B.  Bird.''  Upon  the  death  of  Mary  Bird,  leaving  no  lineal 
desoendant  surviving,  is  this  limitation  over  good  ?  This  is 
not  an  open  question  in  Georgia.  In  Hollifield,  adm'r,  vs. 
Stell,  17  Ga.  R.,  280;  Childers  vs.  Childers,21  Ga.  R.,  377, 
and  Brown  and  others  vs.  Weaver  and  others,  28  Ga.  R., 
;  378,  it  is  held  that  these  and  other  equivalent  words  create 
Restate  tail,  under  the  statute  de  donis  conditionalibuSy  and 
therefore  under  our  Act  of  1821,  Cobb's  Digest,  169,  vest  in 
the  first  taker  an  absolute  unconditional  estate,  unless  there 
he  superadded  words  excluding  the  idea  of  an  indefinite  fail- 
ore  of  issue.  Are  there  such  words  in  the  clause  under  con- 
sideration? 

It  is  contended  that  the  limitation  over,  to  a  person  in  being j 
\  hi8  that  effect.  .  But  on  that  point  it  is  expressly  ruled  other- 
tiae  in  Hollifield,  administrator,  vs.  Stell,  mcpra,  wherein  sev- 
Qil  authorities  sustaining  the  ruling  are  cited. 

It  is  also  insisted  that  the  qualifying  word  natural  (f'  nat- 

ipd  heir  of  her  body^')  has  a  restrictive  effect,  limiting  the 

L^fMtamplated  failure  of  issue  to  those  springing  immediately 

the  body  of  Mary  Bird ;  in  other  words,  to  her  chil- 

Bnt  we  are  aware  of  no  authoritv  for  this.     The  word 

tmral  baa  in  law  no  technical  meaning — nor  indeed  does 

ngpf  what  we  oall  common  parlance,  assign  it  any  special 
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meaniDg  in  sach  a  connection.  It  is  sometiiiieB  applied  to 
the  word  child  to  signify  one  bom  oot  of  wedlod^,  hot  it 
wonld  be  preposterous  to  soppose  that  the  testator  oontea- 
plated  a  provision  for  such  a  child.  Strip  the  words  '^hdr 
of  her  body ''  of  their  technical  meaning,  and  tfiejr  woald 
seem  more  restrictive  to  a  desbendant  in  the  first  degree  tlan 
do  the  words  "  natural  heir/'  In  Carraway  vs.  Smith,  28th 
Ghu  B.,  542,  the  same  form  of  expression  was  used,  and  so 
importance  whatever  was  attached  to  the  word  ^  natrniL" 
The  case  was  held  to  be  within  the  rule  of  Childers  vs.  Chil- 
ders^  9upr(if  wherein  that  word  did  not  oocor.  We  regard  it 
a  word  usdessly  thrown  in,  to  whieb  the  testator  himself  preb- 
ably  attached  no  definite  idea,  unless  it  were  the  exdnsioD  of 
collateral  heirs,  which  would  have  been  as  efieetoally  dose 
without  it.  In  this  view  the  plainti&  in  error  woe  not  m- 
titled  to  the  relief  sought,  and  this  being  apparent  upoa  tke 
&ce  of  the  bill,  a  general  demurrer  was  properly  sustaindL 
Let  the  judgment  be  affirmed. 


James  H.  Georq^  plaintifl^  in  error,  vs.  The  Boabd  of 
Education,  etc.,  defendants  in  error. 

1.  Where  there  are  several  Acts  of  the  Legislatare  passed  upon  thestme 
subject  matter,  in  construing  a  particular  section  of  one  of  them,  where 
the  grammatical  construction,  is  doubtful,  the  general  intent  of  the  Leg- 
islature will  control  both  the  literal  or  strict  meaoinif  of  wordst  so, as 
to  effectuate  the  objects  of  the  law. 

^Lmdamus,  in  Spalding  Superior  Court.  Deoisicm  by 
Judge  Floyd,  at  May  Term,  1862. 

Plaintiff  in  error  being  a  school  teacher  in  Spalding  county, 
in  186 1,  had,  amongst  his  scholars,  a  number  of  children 
whose  parents  were  in  indigent  circumstances  and  unable  te 
pay  for  their  tuition.  Plaintiff  taught  these  children  with 
the  same  care  and  ability  as  he  bestowed  on  other  scholars 
who  were  engaged  in  the  like  studies.    At  the  end  of  the 
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year  he  made  oat  his  account  for  the  tuition  of  these  children, 
against  the  Treasurer  of  the  Board  of  Education,  of  Spalding 
county,  charging  for  teaching  them  the  same  rates  as  he  did 
for  teaching  other  children  who  pursued  the  same  studies. 
Plaintiff  had  been  examined  by  the  Board  and  found  compe- 
tent to  teach  tiie  branches  charged  for.  On  presenting  the 
aooount  to  the  Board,  they  refused  to  allow  but  a  part  of  the 
same,  holding  that  plaintiff  could  charge  but  eight  cents  per 
day  for  teaching  these  children. 

Plaintiff  then  filed  his  petition  for  the  writ  of  mandamus 
to  isBue  to  defendants  in  error,  requiring  them  to  allow  and 
pay  his  account,  stating  the  above  facts  which  were  admitted 
bjrthe  defendants  in  their  answer  to  the  mandamus  nisi. 

Upon  the  argument  in  the  Superior  Court,  the  Judge  de- 
tied  that  plaintiff,  under  the  law  for  teaching  poor  children 
in  the  elementary,  branches,  or  in  geography  and  grammar, 
drill  both,  could  charge  but  sixteen  dollars  per  year,  and 
tbat  the  statute  of  1859  so  far  repealed  the  Act  of  1857  as  to 
tedace  the  price  of  teaching  poor  children  to  sixteen  do^ars 
per  year. 
This  decision  is  the  error  complained  of. 

Stewart,  and  Dotal  &  Cook,  for  plaintiff  in  error, 

Alford,  contra. 

« 

J^  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

By  examining  the  Acts  of  1857-8-9,  there  seems  to  be  some 
flonfiision  in  the  legislation  of  the  State.    The  General  Assem- 
[lif  seems  to  have  jumbled  together,  the  education  of  poor 
and  a  common  school  educational  system.     Still,  we 
that  the  maximum  amount  of  compensation  allowed  for 
if  entitled  to  the  benefits  of  the  public  school  funds, 
in  no  case  exceed  the  sum  of  sixteen  dollars.  The  third 
of  the  Act  of  1859,  (Pamphlet  Acts,  page  29,)  is  ai\ 
noD  of  the  second  section  of  the  Act  of  1858,  (Pamphlet 
49,)  as  to  the  branches  tp  be  taught,  and  at  the  same 
a  limitation  of  the  fifth  section  of  the  Act  of  1857, 
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(Pamphlet  ActSy  page  10,)  as  to  the  oompensatioa  to  be 
allowed. 

The  third  section  of  the  Act  of  1859  reada  thus :  <'  That 
the  words  elementary  branches  wherever  occurring  iu  the  Act, 
of  which  this  is  amendatory,  shall  be  oonstrued  to  nfean  spell- 
ing,  reading,  writing  and  arithmetic;  but  children  entitled 
to  the  benefits  of  the  public  school  funds  shall  not  be  debarred 
from  pursuing  the  studies  of  English  grammar  and  geogn- 
pby,  the  tuition  of  which  shall  be  paid  for  out  of  aaid  faads, 
provided  said  tuition  shall  not  exceed  the  rates  of  sixteen 
dollars  per  annum.'' 

It  has  been  ingeniously  argued  by  Mr.  Cook,  that  ''tui- 
tion" in  this  section,  applies  to  the  branches  of  '^English 
grammar  and  geography,"  and  this  construction  perhaps 
would  do  no  great  violence  to  the  language.  But  we  rather 
think,  perhaps,  in  strictness  of  meaning,  it  relates  to  ^  the 
children,"  used  in  the  previous  part  of  the  sentence  or  seodoo, 
and  not  to  the  study  of  ^'English  grammar  and  gebgraphy." 
At^ny  rate  we  are  quite  sure  that  the  Legislature  never 
could  have  intended  to  pay  extra  compensation  for  these 
studies  beyond  the  sixteen  dollars  allowed  for  the  elemeotary 
branches  previously  enumerated. 

Let  the  judgment  be  affirmed. 
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Pbesbnt— JOSEPH  H.  LUMPKIN,   ) 

BICHA.RD  F.  LYON,        I-Judobs. 
CHARLES  J.  JENKINS,  j 


Asa  0.  Jeffers,  plafntifT  in  error,  vs.  John  Fair,  enroll- 
ing officer,  djp.,  defendant  in  error. 

1*  The  Act  of  the  Congress  of  the  Confederate  States  of  America,  ap- 
ppyed  16th  April,  1862,  entitled  "An  Act  to  further  provide  for  the 
pnblic  defense,"  and  the  Act  of  the  same  Congress,  approved  27th 
September,  1862,  entitled  "An  Act  to  amend  an  Act,  entitled  An 
Act  to  further  provide  for  the  public  defense,''  are  constitutional. 

Sbbeas  corpus,  from  Baldwin  county,  decided  by  Judge 
Itebsox  L.  Habris,  at  Chambers. 

A  sufficient  statement  of  this  case  will  be  found  in  the 
^  opinion  of  the  Court  as  pronounced  by  Mr.  Justice 

■ «    • 

Ml. 

^    .  • 

r  f^lIaKlNLEY,  for  plaintiff  in  error. 
^  "'  JL  H.  S[enan  and  Blandford,  contra. 


[(347) 
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By  the  OourL — Jenkins,  J.,  delivering  the  opinion. 

•  The  sole  question  presented  by  this  record  for  the  consid- 
eration of  the  Court,  is  the  Constitutionality  of  two  Acts 
passed  by  the  Congress  of  the  Confederate  States ;  the  one 
approved  April  16th,  1862,  entitled  "An  Act  to  further 
provide  for  the  public  defense  /'  the  other  approved  Septem- 
ber 27th,  1862,  entitled  "  An  Act  to  amend  an  Act  entitled 
an  Act  to  further  provide  for  the  public  defense.''  From 
those  Acts  alone  the  defendant  in  error  derives  his  authority 
to  hold  the  plaintiff  in  custody,  whilst  the  latter,  admitting 
that  he  is  within  the  purview,  insists  that  they  are  unoonsti- 
tutional,  and  the  authority  claimed  under  them  void. 

It  is  enough  to  say  of  those  Acts,  in  this  connection,  that 
they  authorize  the  President  of  the  Confederate  States  to  call 
out  and  to  place  in  the  military  service  of  the  Confederate 
States  for  three  years,  unless  the  war  shall  have  sooner  ended, 
all  white  men  who  are  residents  of  the  Confederate  States, 
between  certain  ages,  who  are  not  legally  exempt  from  mili- 
tary service.  ^ 

The  Court  is  impressed  with  the  importance  of  the  qnee- 
tion,  and  the  responsibility  involv^  in  its  decision,  have  not 
failed  to  give  it  careful  and  anxious  consideration. 

The  inquiry  and  course  of  argument  pursued,  bring  under 
review  the  following  clauses  of  the  Constitution  of  the  Obn- 
federate  States.  They  are  contained  in  the  8th  section  of 
the  1st  article,  and  numbered  as  herein  noted :  The  Con-  Z 
gress  shall  have  power:  12.  To  raise  and  support  armies;  J 
but  no  appropriation  of  money  to  that  use  shall  be  for  a  ^ 
longer  term  than  two  years ;  15.  To  provide  for  the  calling 
forth  the  militia  to  execute  the  laws  of  the  Confederate 
States,  to  suppress  insurrections  and  repel  invasions;  16. 
To  provide  for  organizing,  arming  and  disciplining  the  nuli- 
tia,  and  for  governing  such  part  of  them  as  may  be  employed 
in  the  service  of  the  Confederate  States,  reserving  to  the 
States,  respectively,  the  appointment  of  the  oflScers  and  ^ 
authority  of  training  the  militia  according  to  the  diseiplins 
prescribed  by  Congress ;  18.  To  make  all  laws  which  shall 
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be  necessary  and  proper  for  carrying  into  execution  the  fore- 
going powers,  and  all  other  powers  vested  by  this  Constita- 
don  in  the  Grovemment  of  the  Confederate  States,  or  in  any 
department  thereof. 

Before  considering  the  extent  and  proj)er  construction  of 
the  grant  of  *^ power  to  raise  armies^'  cont-ained  in  the  12th 
daose  above  recited,  we  must  distinguish  between  it  and  the 
grant  of  ** power  to  oaU  forth  the  militia/*  etc.,  contained  in 
the  16th  clause. 

In  the  argument  presented  against  the  constitutionality  of 
the  Acts  in  question,  we  are  called  upon  to  construe  these  two 
daases  together  as  parts  of  the  same  grant.  We  regard  them 
18  whollv  distinct.     Armies  raised  under  the  12th  clause  are 

m 

iDBtmmentalities  whereby  Congress  executes  the  power  to 
cany  on  war,  whether  offensive  or  defensive,  whether  on  our 
own  or  foreign  territory. 

The  individuals  composing  armies  are  separated '  from  the 
mass  of  our  population,  and  withdrawn  from  the  ordinary 
dvil  pursuits  during  the  time  of  their  enlistment,  whether  in 
peace  or  in  war.  Ardiics  are  at  all  times  and  in  all  places, 
solgect  to  the  Government  of  the  Confederate  States ;  they 
are  at  no  time  and  under  no  circumstances,  subject  to  any 
State  authority.  The  militia  may  be  defined  a  body  of  citi- 
zens enrolled  for  military  discipline.  They  are  enrolled  by 
State  authority  with  reference  to  State  boundaries ;  they  are 
organised,  officered  and  disciplined  by  State  authority,  the 
Goofederate  Congress  having  authority,  (for  the  sake  of  uni- 
fimnity)  only  to  prescribe  the  mode  of  organization  and  dis- 
cipline. They  are  not  separated  from  the  mass  of  their  fel- 
low-citizens, nor  withdrawn  from  their  ordinary  pursuits,  save 
Maaionally  for  drill  or  for  special  and  usually  short  service 
ii  the  field.  For  such  jspecial  service  they  may  be  called 
ibidi  either  by  the  authority  of  the  State  wherein  they  are  en- 
0BaAf  or  by  that  of  the  Confederate  States ;  but  the  power  of 
^ihl'kiAter  to  call  forth  is  limited  to  three  special  emergencies, 
^;  to  ezecnte  the  laws  of  the  Confederate  States,  to  suppress 
HMttTBotions,  to  repel  invasions.  It  is  apparent,  then,  that 
thigr  cannot  be  used  in  offensive  war  on  foreign  soil. 
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Armies  raised  under  the  12th  clause  constitute  the  physi- 
cal force,  in  conjunction  with  the  navy,  mainly  relied  upon 
for  national  defense^  and  exclusively  for  offensive,  extra-ter- 
ritorial war  in  the  assertion  of  national  rights.  The  militia, 
when  called  forth,  are  citizen  soldiery,  designed  to  be  used  io 
the  special  emergencies,  at  points  where  there  may  be  no 
portion,  or  an  inadequate  portion  of  the  regular  army. 

They  are  not  intended  at^any  time  to  be  merged  in  any 
army  of  the  Confederate  States,  nor  to  be  substituted  for  it; 
but  as  a  separate  organization  to  come  in  aid  of  it.  Doubt* 
less  the  constitutional  provisions  relative  to  the  militia,  were 
adopted  in  furtherance  of  the  American  policy  of  maintainiog 
small  standing  armies  in  times  of  peace. 

But  the  grants  of  power  "to  raise  armies"  and  "to  cftll 
forth  the  militia'' are  entirely  separate  and  distinct — are  to, 
be  construed  together  for  the  purpose  of  restricting  or  en- 
larging either.  Any  such  attempt  must  lead  to  the  most 
embarrassing  confusion,  the  necessity  of  avoiding  which  be- 
came apparent  in  the  course  of  the  argument  submitted,  and 
seemed  to  call  imperatively  for  this  pitelimiuary  distioction. 

2nd.  It  is  insisted  "that  the  Confederate  Congress  has  do 
power  to  raise  armies  by  compulsion,  but  is  wholly  dependent 
for  military  forces  upon  the  volurUai^y  enlistment  of  men  j  and 
if  it  need  more  ibrcc  than  its  armies  thus  raised  and  its  navy, 
ite  only  resource  is  to  "call  forth  the  militia  of  the  States." 
It  is  clear  under  the  view  we  have  taken,  that  Congress  can 
raise  armies  under  the  twelfth  clause,  only  by  voluntary  en- 
listment or  by  compulsory  enrollment,  and  we  are  now  asked 
so  to  construe  the  grant  as  to  limit  them  to  the  former  mode. 
The  limitation  now  considered  is,  as  to  means  only ;  wh^her 
or  not  there  be  any  other  constitutional  limitation  of  the 
power,  we  will  hereafter  consider.  The  acts  of  Congress  an- 
der  review,  authorizes  compulsory  enrollment  of  citittDSi 
The  clause  of  tne  Constitution,  in  virtue  of  which  the  powar 
thus  exercised  is  claimed,  is  very  general  in  its  terma-^ 
neither  specifying  nor  prohibiting  any  means. 

Let  the  phraseology  be  fixed  in  the  mind  of  the  inqoinr. 
The  Congress  shall  have  power  to  raise  armies^  eta.    Language 
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could  not  express  a  broader,  more  general  grant  of  a  specific 
power.  We  look  in  vain  for  the  limitation  to  voluntary  en- 
listment as  a  means.  Is  there  any  diifercnce  between  a  grant 
of  "power  to  raise  atonies  f"  We  think  not.  Yet  had  the 
latter  form  of  expression  been  used,  who  would  have  affirmed 
the  existence  of  the  limitation  now  insisted  on  ?  We  under- 
stand the  rule  of  construction  in  such  cases  to  be,  that  "  an 
unqualified  grant  of  power  give|  the  means  necessary  to  carry 
it  into  cfiFect."  But  the  proposed  limitation  reduces  the  grant 
to  "a  bare  authority  to  raise  armies  ^y  accepting*^  volunteers, 
Now  this  idea  and  the  idea  of  a  power  to  raise  armies,  are 
widely  different;  and  not  less  so  are  the  terms  appropriate  to 
the  expression  of  the  one,  and  the  other.  Presuming  that 
theframer  of  the  Constitution  used  the  words  employed  )n 
their  ordinary  unambiguous  significance,  we  hold  that  the 
clause,  ex  vi  termini^  express  a  grant  of  ^ower— of  power  com- 
mensarate  with  the  object — of  power  over  the  populations  of 
the  several  States,  entering  into  and  becoming  component 
parts  of  the  Confederate  States  of  America.  Undoubtedly, 
voluntary  enlistment  as  a  means,  would  always  be  preferred, 
when  efficacious,  to  compulsory  en  roll  meat,  but  in  many 
cases,  a  limitation  to  the  former  woifld  render  the  power 
barren.  So  obvious  is  the  necessity  of  compulsion  to  render 
the  grant  effective  that  those  holding  the  portion  we  combat 
^mit  that  it  may  be  resorted  to,  but  only  through  the  agency 
of  the  several  States. 

The  admission  places  compulsory  earoUment  in  the  rela- 
tion of  incident  to. the  power  to  raise  armies.  But  their 
tiew  imputes  to  the  framers  of  the  Constitution  this  absurdi- 
IfiViz:  That  having  divested  the  States  of  the  powers  to 
dnlATO  war  and  to  raise  armies,  and  having  vested  those 

in  the  Confederate  Congress,  and  knowing  that  the 

power  would  be  incomplete  without  compulsory  onroll- 

they  nevertheless  Icfb  it  exclusively  in  the  hands  of 

States.     Let  us  resolve  this  logic  into  the  form  of  a  sylo- 

Compulsory  enrollment  is  a  proper  incident  of  the 

ta  raise  armies ;  the  Confederate  Congress  have,  and 

flftates  severally  have  not  the  power  to  raise  armies ;  ergo^ 


r. 
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the  Congress  may  noty  but  the  several  States  may  resort  to 
compulsory  enrollment 

3d.  Again,  if  the  grant  contained  in  the  twelfth  claase 
(which  we  have  thus  far  considered  per  se)  fall  short  a[ 
authorizing  the  Congress  to  resort  to  compulsory  enroUmenti 
in  execution  of  the  power,  surely  the  defect  is  supplied  by 
the  eighteenth  and  last  clause,  which  applies  equally  to  all 
the  preceding  clauses  of  the^tion.  It  confers  ''power  to 
make  all  laws  which  shall  be  necessary  and  proper  for  cany* 
ing  into  eifect  the  foregoing  powers/'  etc.  How  does  this 
comport  with  the  idea,  that  should  compulsion  become  neces- 
sary, in  the  process  of  raising  armies,  the  Congress  mud  ap* 
peal  to  the  States  to  use  it  ?  * 

We  have  held  that  the  power  to  raise  armies  is  separate 
and  distinct  from  the  power  to  call  forth  the  militia,  and  the 
only  means  to  which  Congress  can  resort  in  execution  of  tiie 
power,  are  voluntary  enlistment  and  compulsory  enrollment 

Conceding  then, /or  the  argument,  that  the  latter  is  not 
authorized  by  the  twelfth  clause,  we  are  constrained  to  btU 
that  it  is  authorized  by  the  eighteenth^clause  whenever  vol- 
untary enlistment  shall  fail,  or  cease  to  promise  necessny 
results.  We  by  no  means  concede  that  in  a  time  of  flagrant 
war  the  Congress  would  be  constrained  to  wait  until  tint 
resource  had  be%i  wholly  exhausted  of  success  before  resort- 
ing to  the  other  means.  Under  such  circumstances  prompt- 
ness is  an  indispensible  element  in  raising  armies.  Delay 
would  often  amount  to  failure.  That  scheme  which  prooh 
ises  the  greatest  attainable  promptness  and  efficiency  is  both 
necessary  and  proper.  Of  these  the  Congress  must  be  the 
judges,  because  in  them  is  vested  the  power,  and  upon  them 
rests  the  responsibility  of  declaring  war  and  raising  armiei 
to  prosecute  it.  Those  who  would  thus  limit  the  power  of 
Congress,  seem  to  forget  that  voluntary  enlistment  is  not 
mentioned  as  a  means  in  the  Constitution.  Upon  what  thtt 
rests  their  limitation?  Clearly  on  their  own  notions  of  fit" 
ness  and  propriety.  And  upon  these  points  how  variant  an  i 
men's  ideas !  They  are  referable  to  no  criterion,  measurable 
by  no  standard.  Something  more  weighty  than  vague  abstne- 
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tions  must  be  invoked  to  induce  us  to  tetter  the  government 
in  the  exercise  of  a  power^  upon  the  vigor  of  which  depends 
our  national  existence. 

4th.  But  it  is  further  argued  that  the  proceeding  by  which 
the  plaintiff  in  error  is  hehl  in  custody,  uudor  whatever  clause 
of  the  Constitution  attempted  to  be  justified,  is  virtually  call- 
ing forth  the  militia,  and  viohites  the  Constitution,  in  that  it 
takes  from  the  States  the  power  of  appointing  officers  of  the 
militia  so  allied  forth.  This  argument  rests  upon  tiic  fact 
that  the  men  now  being  enrolled  for  service  in  the  army, 
have  been  previously  enrolled  by  the  States  as  militia  men. 
The  simple  and  obvious  reply  is,  that  the  status  of  the  citi- 
zen is  not  merged  in  the  militia-man  ;  that  the  fact  of  enrol- 
ment with  the  militia  does  not  exempt  him  from  other  duties 
and  liabilities  of  citizenship.  If  it  were  so,  and  if  the  mili- 
tia be  so  sacred  a  body  that  the  Confederate  Government 
cannot  touch  the  individuals  composing  it,  then  would  it  be 
improper  for  that  Government  to  seduce  them  from  it  by  the 
offer  of  bounties  and  wages  as  an  inducement  to  voluntary 
enlistment.  The  consequence  would  be  that  in  times  like  the 
present,  when  our  access  to  foreign  populations  is  cut  off,  the 
Government  charged  with  the  conduct  of  the  war  would  find 
it  impossible  to  raise  armies,  and  the  clause  of  the  Constita- 
tion  conferring  that  power  would  be  a  dead  letter  when  most 
necessary  to  the  "  general  welfare." 

5tb.  The  points  remaining  to  be  considered  are  resolvable 
into  this :  that  the  power  claimed  is  a  violation  of  the  spirit 
(if  not  the  letter)  of  the  Constitution,  incompatible  with 
State  sovereignty,  and  subversive  of  the  State  Governments. 
Having,  as  we  think,  established  the  existence  of  an  express 
grant  of  power  claimed,  we  might  well  decline  entering  into 
9o  wide  a  field  of  inquiry  as  that  thus  opened.  The  task 
^  ^VOold  seem  more  appropriate  to  a  body  clothed  with  author- 
ity to  make  or  to  alter  and  amend  the  Constitution. 

Yet  as  it  has  been  pressed  with  great  earnestness,  and  as 

Hadtf  our  peculiar  institutions,  it  is  desirable  not  only  that 

^^4ie  National  Government  should  possess  necessary  powerSi 

Vat  that  its  possession  of  them  should  meet  the  sanction  of 

!  Vol.  xxxni— 23. 
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public  opinion,  we  will  consider  this  view.     The  olgeotion 
jrests  upon  this  basis :  that  throughout  the  Constitution  there 
is  manifested  an  intention  to  transfer  from  the  States,  pre- 
viously invested  with  all  political  powers,  to  the  ConfederAte 
Government,  only  such  of  them  as  are  necessary  to  the  attain- 
ment of  the  end  for  which  it  was  established,  leaving  the 
residuum  unimpaired  with  the  States.     The  intention  and  iti 
rectitude  we  fully  recognize.     We  accept  it  as  a  governiiif 
principle  with  the  Convention  that  framed,  and  the  several 
sovereign  peoples  that  adopted  it.    For  the  ascertainment  of 
their  intention  regarding  the  power  in  question  (^'tonuBe 
armies  ")  we  propose  a  candid  application  to  the  end  in  vieir 
of  this  cardinal  principle  in  the  circumstances  surroundiDg 
them.     It  is  eminently  proper  to  state,  first,  the  end  proposed 
to  be  accomplished  by  the  adoption  of  the  Constitution.   A 
careful  perusal  of  the  instrument  cannot  fail  to  impress  apon 
the  mind  of  Ijie  inquirer  the  significant  fact  that  in  the  dis- 
tribution of  powers  between  the  States  and  Confederate  Oof* 
ernment,  the  r^ulation  of  internal  afiairs  is  left  with  the 
former,  whilst  the  external  relations  of  all  are  committed  to 
the  latter.     From  this  we  deduce  two  inferences — first,  tbit 
the  former  were  deemed  fully  competent  to  regulate  the  eiyO 
conduct  of  individuals,  and  to  promote  their  domestic  pros- 
perity in  the  aggregate,  and,  therefore,  all  power  necesBaij 
to  those  purposes  remained  with  them.     Secondly,  that  thej 
were  incompetent  severally  to  manage  successfully  the  vast 
machinery  of  international  relations,  and,  therefore,  for  this 
purpose,  a  common  agent  was  constituted  for  them,  and  in- 
vested with  necessary  powers.     The  controlling  inducement 
then  was  the  better  and  safer  conduct  of  foreign  relational 
the  great  end  aimed  at,  the  embodiment  of  such  strength  as 
would  deter  encroachment,  repel  invasions  and  defend  right 
in  those  relations.     Our  Constitution  (with  a  few  exceptions 
not  affecting  this  investigation)  is  a  liberal  copy  of  the  Coo-  4 
stitution  of  the  United  States,  under  which  our  States,  nntil 
recently,  confederated  with  others.    The  experience  whieh 
induced  its  adoption  was  our  experience. 
Whatever  light,  therefore,  may  be  derived  from  American 
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hiBtorfi  and  whatever  authoritj  from  eminent  actors  in  the 
political  arena,  between  the  declaration  of  independence  and 
our  secession  trom  the  Union,  are  legitimate  aids  in  the  fur^ 
ther  prosecution  of  our  inquiry.    The  Constitution  of  the 
United  States  had  been  preceded  by  articles  of  confederation 
imong  the  States,  being  their  first  experiment  in  a  bond  of 
onion.     It  had  been  tried  in  war  and  in  peace,  and  had  been 
found  defective.    Prominent  among  the  defects  thus  devel- 
oped was  a  want  of  power  in  the  general  Government  to  raise 
revenue  and  to  raise  armies.    The  general  Congress  had 
anthority  ''  to  defray  charges  of  war  and  other  expenses,  out 
of  a  common  treasury;"  but  that  treasury  '^  was  to  be  supplied 
hj  the  several  States— the  taxes  for  that  purpose  to  be  laid  by 
their  several  Legislatures."    It  had  authority  only  to  agree 
upon  the  number  of  land  forces,  and  *'  to  make  make  requisi- 
tion upon  each  State  for  its  quota."    Our  forefathers  learned 
from  experience,  gathered  in  the  revolutionary  war,  that  re- 
qiuaitions  upon  the  States  for  their  several  quotas  of  land 
fcroes  were  not  met  with  equal  promptness.    The  State  most 
ttmote  from  the  seat  of  war,  and  least  affected  by  its  ravages, 
raponded  tardily  or  not  at  all. 

Similar  difficulties  and  delays  occurred  in  raising  revenue. 
Hence,  resulted  two  serious  consequences — ^the  full  number  of 
faces  agreed  upon  by  Congress,  as  necessary  for  defense,  was 
sever  supplied,  and  the  burthen  of  actual  supply  of  men  and 
means  pressed  unequally  upon  the  States.  It  will  be  conceded 
Ibat  in  furnishing  her  quota  of  men,  each  State  had  the 
power  of  compulsory  enrollment,  and  in  furnishing  her  quota 
of  money,  the  power  of  compelling  the  payment  of  taxes. 
Bat  the  defect  in  the  system  was,  that  the .  power  of  making 
Unr  was  vested  in  the  general  Congress,  whilst  the  power 
«f  llusing  revenue  and  armies  remained  with  the  States.  The 
CbiigiroBO  could  neither  act  directly  upon  individual  citizens 
Vor  ocMnpel  the  States  to  do  so.  It  was  to  remedy  these 
^iefiNte  in  the  old  system  that  the  framers  of  the  Federal  Con- 
M&otioa  proposed  to  give  such  ample  power,  touching  armies 
^td  revenue  to  the  new  Gk)vernment.  The  first  testimony 
W^  ttddaoe  of  the  defects  in  the  articles  of  confederation  and 
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the  appropriate  remedy  shall  be  from  the  father  of  his  country. 
General  Washington,  whose  position  as  commander-in-chief 
of  the  revolutionary  army,  gave  him  a  clearer  view  of  these 
defects  than  contemporary  could  possibly  have,  writes  thuS| 
in  1781,  in  the  midst  of  that  war,  to  John  Parke  Curtis,  his 
friend  and  relative,  then  a  Senator  in  the  Legislature  of 
Virginia : 

After  insisting  upon  the  **  necessity  of  having  a  |)ermanent 
force  "  instead  of  "  temporary  enlistments  and  a  reliance  upon 
the  militia,''  he  continues :     ^^  It  must  be  a  settled  plan, 
founded  upon  system,  order  and  economy,  that  is  to  carry  m 
triumphantly  through  this  war.     Supineness  and  indiiferenoe 
to  the  di-strcsses  and  cries  of  a  sister  State,  where  danger  is 
far  off,  and  a  general  but  a  momentary  resort  to  arms,  when 
it  comes  to  our  doors,  arc  equally  impolitic  and  dangerooi^ 
and  prove  the  necessity  of  a  controlling  power  in  Congrm 
to  regulate  and  direct  all  matters  of  general  concern.    JU 
great  business  of  war  can  never  be  well  conducted^  if  it  can  hi 
conducted  at  all,  while  the  powers  of  Congress  are  only  reomr 
mendatory;  while  one  State  yields  obedience  and  another  n- 
fuses  it,  while  a  third  mutilates  and  adopts  the  measure  injxrt 
only,  and  all  vary  in  time  and  manner,  it  seems  hardly  pouihb 
that  our  affairs  should  prosper,  or  thai  anything  but  disaf* 
pointment  can  follow  the  best  concerted  plans.    The  willing 
States  are  almost  ruined  by  their  exertions ;  distrust  and 
jealousy  ensue.     Hence  proceed  neglect,  and  illtimed  com- 
pliances, one  State  waiting  to  see  what  another  will  do.   This 
thwarts  all  our  measures  after  a  heavy  though  ineffectotl 
expense  is  incurred. 

''Do  not  these  things  show,  in  the  most  striking  point  of 
view,  the  indispensable  necessity,  the  great  and  good  policy 
of  each  State's  sending  its  ablest  and  best  men  to  Congress;  ^ 
men  who  have  a  perfect  understanding  of  the  Constitution  of 
their  country,  of  its  policy  and  interests,  and  of  vesting  M 
body  with  competent  powers. 

"  Our  independefnce,  our  respectability,  and  cansequenee  ii 
Europe,  our  greatness  as  a  nation  hereafter  depend  upo^i  iL 
2%e  fear  of  giving  sufficient  powers  to  Congress,  for  the  jw- 
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fose  J  have  mentioned^  is  /utile.    A  nominal  head,  tchich  at 
preseni  i$  but  another  name  for  Qmgrese,  wUl  no  longer  do. 
Thai  honorable  body,  after  hearing  the  interest  and  views  of 
the  several  Slates  fairly  discussed  and  explained  by  their 
respective  representatives,  must  dictaJte^  and  not  merely  reoomr 
mend  and  leave  it  to  the  States  afterwards,  to  do  as  they 
please,  which,  as  I  have  observed  before,  is  in  many  cases 
to  do  nothing  at  all,''  (7  Spark's  Writings  of  Washington, 
442-3-4.)    We  submit  whether  anything  short  of  the  Con- 
stitution as  it  now  is,  and  as  we  construe  it,  would  meet  the 
views  of  Washington,  as  here  expressed.     Whilst  the  adop- 
tion of  the  Constitution  by  the  people  of  the  States  was  an 
open  question,  its  opponents  insisted  that  those  provisions 
were  inimical  to  the  liberty  of  the  citizen,  and  that  they 
would  render  tlie  General  Government  too  strong,  and  the 
Sti^  Government  too  feeble.     Its  advocates    drew  their 
replies  from  their  then  recent  experience  in  peace  and   in 
w.    In  the  State  Conventions  assembled,  to  consider  and 
adopt  or  reject  the  Constitution,  and  tlirough  the  medium  of 
the  press,  these  conflicting  opinions  were  urged  with  unre- 
itricted  freedom,  and  with  the  unsurpassed  ability  evinced 
bjr  the  statesmen  of  that  day.     In  those  discussions,  the  con- 
eeotfated  lights  of  history  and  of  reason  were  brought  to  the 
tid  of  a  pure  and  elevated  patriotism.     We  quote,  in  this 
eoonection,  from  the  arguments  of  distinguished  advocates  of 
this  power,  partly  because  their  opinions  are  of  themselves 
kig^  authority,  but  chiefly,  because  those  opinions  having 
prevailed,  we  are  justified  in  assuming  that  their  reasoning 
VBS  accepted,  in  the  adoption  of  the  Constitution,  and  in  treat- 
ing it  as  an  index  of  intention.     In  the  Virginia  Convention, 
lEr.  Madison  said :     '^  The  power  of  raising  and  supporting 
■aiieB,  is  exclaimed  against,  as  dangerous  and  unnecessary. 
Iwish  there  was  no  necessity  of  vesting  this  power  in  the 
Oteeral  Government.    But  suppose  a  foreign  nation  to  de- 
•  Abb  war  against  the  United  States,  must  not  the  general 

f.-X<vdature  have  the  power  of  defending  the  United  States? 
lUt  firj  Congress  be  not  vested  with  this  power,  any  powerful 
1,  prompted  by  ambition  or  avarice,  will  be  invited  by 
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our  weakness  to  attack  as;  and  each  an  attack,  by  disdplined 
veterans,  would  certainly  be  attended  with  snooessi  when  onlj 
opposed  by  irregular  undisciplined  militia.  Whoever  oon- 
aiders  the  peculiar  situation  of  this  countryi  the  mnltiplid^ 
of  its  excellent  inlets  and  harbors,  and  the  uncommon  &eili* 
ty  of  attacking  it,  however  much  he  may  r^ret  the  necessity 
of  such  a  power,  eanno);  hesitate  a  moment  in  granting  it" 
He  then  shows  that  the  lack  of  power  during  the  revolo- 
tionaiy  war,  had  driven  the  Government  to  purchase  foreiga 
aid  by  a  cession  of  territory,  and  concludes :  "  This  hiA 
shows  the  extremities  to  which  nations  will  go  in  cases  of 
imminent  danger,  and  demonstrates  the  necessity  of  making 
ourselves  more  respectable.  The  necessity  of  making  dan- 
gerous cessions  and  of  applying  to  foreign  aid  ought  to  be 
excluded.''  (3  Elliot's  Debates,  112.)  No  candid  mind  will 
imagine  that  Mr.  Madison  was  here  offering  the  necessityi 
whilst  he  deprecated  it,  of  conferring  on  the  General  Got- 
emment  a  simple  authority  to  aceept  volunteers  for  natioml 
defense,  in  a  moment  of  pressing  danger.  Mr.  John  l(a^ 
shall,  (afterwards  Chief  Justice  of  the  United  States)  in  tlie 
progress  of  the  same  debates,  speaking  of  the  powers  to  ruse 
revenue  and  to  raise  armies,  says ;  '^  What  are  the  objeois  of 
the  national  Government  ?  To  protect  the  United  States, 
and  promote  the  general  welfiire.  Protection  in  time  of  war, 
is  one  of  its  principal  objects.  Until  mankind  shall  cease  to 
have  ambition  and  avarice  wars  will  arise. 

''  The  prosperity  and  happiness  of  the  people  defend  upon 
the  performance  of  these  great  and  important  duties  of  the 
€teneral  Government.  Can  these  duties  be  performed  by 
one  State?  Can  one  State  protect  us  and  promote  oar 
happiness  ?  How  then  can  these  things  be  done  ?  By  the 
National  Government  only.  Shall  we  refuse  to  it  power  to 
do  them  ?  We  are  answered  that  the  power  may  be  abused ; 
that  though  the  Congress  may  promote  our  happiness,  yet 
they  may  prostitute  their  powers  to  destroy  our  liberties. 
This  goes  to  the  destruction  of  all  confidence  in. agents. 
Would  you  believe  that  men  who  had  merited  your  highest 
confidence  would  deceive  you  ?    Would  you  trust  them  after 
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one  deception  ?  Why  hesitate  to  trust  the  General  Govern- 
meot?  The  object  of  our  inquiry  is,  ia  the  power  necesaaryf 
wad  is  ii  guai'dedf  There  must  be  men  and  money  to  pro- 
tect 08.  How  are  armies  to  be  raised  ?  Must  we  not  have 
mon^  for  that  purpose  ?  *  *  It  is  necessary  then  to  give  the 
Government  that  power  in  thue  of  peace  which  the  necessity 
of  war  will  render  indispensable,  or  else  we  shall  be  attacked 
luprepared.  *  *  *  Theproprietyof  giving  this  power  will 
be  proved  by  the  history  of  the  world,  and  {mrticularly  of 
Bodem  republics.  I  defy  you  to  produce  a  single  instance 
where  requisitions  of  several  individual  States,  composing  a 
ooafederacy  have  been  honestly  complied  with. 

"Did  gentlemen  expect  to  see  such  punctuality  complied 
with  in  America  ?  We  are  told  that  the  confederation  car- 
ried us  through  the  war.  Had  not  the  enthusiasm  of  liberty 
inipired  us  with  unanimity,  that  system  would  never  have 
cvried  us  through  it.  It  would  have  been  much  sooner  ter- 
minated had  the  Government  been  possessed  of  due  energy. 
Hie  inability  of  Congress,  and  the  failure  of  the  States  to 
comply  with  the  Constitutional  requisitions,  rendered  our 
ittistance  less  efficient  than  it  might  have  been.  *  *  If 
lequisitions  will  not  avail,  the  Government  must  have  the 
■news  of  war  some  other  way.  Ilequisitions  cannot  be  effeo- 
tniL  They  will  be  productive  of  delay,  and  will  ultimately 
be  ineffectual/'  (3  Elliot's  Debates,  226.)  Again,  speaking 
of  the  danger  of  foreign  aggression,  he  said  "  he  would  give 
tbeGreoeral  Govemnmentall  necessary  powers.  If  anything 
be  neeesBary,  it  must  be  so  to  call  forth  the  strength  of  the 
Union  when  we  may  be  attacked,  or  when  the  general  pur- 
loees  of  America  may  require  it."    (3  Elliot's  Debates,  233.) 

In  the  New  York  Convention,  Mr.  Hamilton  (who  was  also 
tiMmber  of  the  Federal  Convention)  said :  ^'  We  contend 
tetfae  radical  vice  in  the  old  confederation  is,  that  laws  of 
lbs  Union  apply  only  to  States  in  their  corporate  capacity. 
flhiiiot  every  man  who  has  been  in  our  Legislature  expe- 
Ameedthe  truth  of  this  position?  It  is  inseparable  from 
Al  depositions  of  bodies  who  have  a  constitutional  power  of 
IMiitenoei  to  examine  the  merits  of  a  law.    In  this  exami- 
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nation,  not  being  furnished  with  those  lights  whidi  direetad 
the  deliberations  of  the  General  Government.,  and  incaptUe 
of  embracing  the  general  interests  of  the  Union,  the  Strts 
have  almost  uniformly  weighed  the  requisitions  by  their  o«i 
local  interests,  and  have  only  executed  them  so  fitr  as  answend 
their  particular  convenience  and  advantage.  Hence  thai 
have  been  thirteen  different  bodies  to  judge  the  measares  d 
Congress,  and  the  operations  of  Government  have  been  dii* 
tracted  by  their  taking  different  courses.  Those  which  wen 
to  be  benefitted  have  complied  with  the  requisition,  othen 
have  totally  disregarded  them.  Have  not  all  of  us  hm 
witnesses  of  the  unhappy  embarrassments  which  resohid 
from  these  proceedings?  Then,  after  some  details,  showing 
that  two  States  only  ''  had  perfectly  discharged  their  fedeni 
duty,''  ^'that  two  others  had  been  totally  delinquent,"  tni 
the  remaining  nine  partially  so,  he  continues :  "  What,  or, 
is  the  cure  for  this  great  evil  ?  Ngthingj  but  to  enoftb  tfff 
national  latos  to  operate  on  individuals  in  the  9ame  manner  at 
ikose  of  the  States  do.  This  is  the  true  reasoning  upon  thesolh 
jeot,  sir.  The  gentlemen  appear  to  acknowledge  its  force; 
yet  while  they  yield  to  the  prmciple,  they  seem  to  fear  ill 
application  to  the  Government."  (2  Elliot's  Debates,  231-4) 
Those  who  will  take  the  trouble  to  read  this  speech  will  pe^ 
oeive  the  speaker  did  not  refer  exclusively  to  reqnisitioos 
either  for  men  or  for  money,  but  to  the  whole  subject  of 
requisitions  upon  which  the  Congress  of  the  Confederatioo 
were  dependent  for  both.  His  reasoning  is  alike  applicaUe 
to  each.  Indeed,  it  must  be  so  in  the  nature  of  things.  The 
same  motives  which  would  induce  neglect  of  or  complitnoe 
with,  on  description  of  requisitions,  would  lead  to  a  like 
result  with  regard  to  the  other.  In  the  Connecticut  Conven- 
tion, Mr.  Elsworth,  having  enforced,  by  historical  examplee, 
the  necessity  in  confederated  sovereignties  of  coercive  power 
in  the  Federal  Government,  continues :  ''  But  to  come  nearer 
home,  Mr.  President,  have  we  not  seen  and  felt  the  neoessi^ 
of  such  a  coercive  power  ?  What  ^vas  the  consequence  of 
the  want  of  it  during  the  late  war,  particularly  towards  the 
dose  ?    A  few  States  bore  the  burden  of  the  war.     While 
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re  and  one  or  two  more  of  the  States  were  paying  eighty  or 
\  hundred  dollars  per  man  to  recruit  the  Continental  army, 
he  r^ments  of  some  States  had  scarcely  men  enough  to 
rait  on  their  officers.  *  *  *  But  I  do  not  wish  to  con- 
mne  the  painful  recital ;  enough  has  been  said  to  show  that 
.  power  in  the  Greneral  Government  to  enforce  the  decrees  of 
lie  Union  is  absolutely  necessary.  The  Constitution  before 
18  is  a  complete  system  of  legislative,  judicial  and  executive 
ower.  It  was  designed  to  supply  the  defects  of  the  former 
ystem,  and  I  believe,  upon  a  full  discussion,  it  will  be  found 
alcnlated  to  answer  the  purposes  for  which  it  was  designed/' 
2  Elliot's  Debates,  191-3.) 

In  the  Convention  of  South  Carolina,  'Mr.  Pinckneyi  (a 
Uegate  in  the  Federal  Convention,)  upon  the  general  sub- 
Ittt  of  the  nature  of  the  power  proper  to  be  confided  to  the 
Saeral  Government,  said:  '^  He  repeated  that  the  necessity 
of  having  a  Government  which  should  operate  upon  the 
people  and  not  upon  the  States  was  conceived  to  be  indispen- 
liUe  by  every  delegation  present,  (in  the  Federal  Convention,) 
tbst  however  they  may  have  differed  with  respect  to  the 
funium  of  power,  no  objection  was  made  to  the  system  it- 
idr'    (4  Elliot's  Debates,  251.) 

And  in  the  same  argument,  reviewing  the  different  powers, 
ball  of  which  the  foregoing  remark  is  applicable,  he  con- 
tmoes :  ''  As  to  the  further  power  of  raising  troops,  it  was 
BUMoessary  to  remark  upon  it,  further  than  to  say  that  this 
■  a  power  the  Government  at  present  possesses  and  exercises, 
I  power  so  essential,  that  he  should  very  much  doubt  the 
|0od  sense  or  information  of  the  man,  who  should  deem  it 
ii^roper — it  is  guarded  by  a  declaration,  that  no  grants  for 
li  purpose  shall  be  longer  than  two  years  at  a  time."  (Ibid. 
HL)  It  is  obvious  that  Mr.  Pinokney  must  be  understood, 
iiayiiigi  that  the  power  of  ;rai8ing  raising  armies  was 
MitHd  to  the  Grovemment,  and  that  in  the  exercise  of  it, 
tndl  as  of  other  powers,  it  was  necessary  that  the  Grovem* 
Inl^  ^Atnuld  operate  upon  tlie  people,  and  not  upon  the 
''  These  quotations  might  be  multiplied,  but  we  deem 
sufficient  to  present  clearly,  the  reasoning  upon  which, 
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and  the  objects  to  attain  which,  the  people  were  urged  to 
adopt  the  Constitution.  Did  it  comport  with  limits  appro* 
priate  to  this  paper,  we  might  fortify  our  position  by  large 
quotations  from  adverse  views  presented  in  the  same  Conven- 
tions, by  reason  of  the  fact  that  the  adverse  arguments  and 
oounsels,  however  able,  eloquent  and  earnest,  were  rgeoted^ 
in  the  act  of  adoption.  To  the  foregoing  we  will  add  a  fev 
ficts  from  the  Federalist^  a  publication  in  1788,  by  Madisos^ 
Hamilton  and  Jay,  urging  upon  the  people  of  the  Unilad 
States  the  adoption  of  the  Federal  Constitution. 

In  the  fifteenth  number,  page  67-70,  Mr.  Hamilton  reitv- 
ates  the  view  presented  by  him  in  the  New  York  ConventioOy 
and  in  number  twenty-six,  page  116,  he  remarks:  "Ibe 
idea  of  restraining  the  legislative  authority  in  the  meam  for 
providing  for  the  national  defense,  is  one  of  those  refine 
ments,  which  owe  their  origin  to  a  zeal  for  liberty,  mon 
ardent  than  enlightened.  We  have  seen,  however,  that  it 
has  not  had  thus  far  an  extensive  prevalence ;  that  evea  ia 
this  country,  where  it  made  its  first  appearance,  Pennsylva* 
nia  and  North  Carolina  are  the  only  two  States  by  which  il 
has  been  in  any  degree  patronized  ;  and  that  all  the  otbeii 
refused  to  give  it  the  least  countenance." 

Mr.  Madison,  commenting  on  the  same  defects  of  the  Oob- 
federation,  reviews  the  construction  and  epitomizes  the  histoij 
of  several  similar  S}r8tcm8 ;  the  Amphyctionic  Council — dM 
Athsean  League  and  the  Germanic  Empire.  After  enumeP' 
ating  the  powers  vested  in  the  Grermanic  Diet,  he  sajs: 
'^  From  such  a  parade  of  constitutional  powers  in  the  rqm- 
sentatives  and  head  of  this  Confederacy,  the  natural  sapposh 
tion  would  be,  that  it  must  form  an  exception  to  the  general 
character  which  belongs  to  ita  kindred  systems.  Nothing 
would  be  further  from  the  reality.  The  fundamental  princi- 
ples upon  which  it  rests,  that  the- Empire  is  a  community  of 
sovereigns;  that  the  Diet  is  a  representation  of  sovereigns,  and 
that  the  laws  are  addressed  to  sovereigns,  render  the  Empiroa 
nerveless  body,  incapable  of  regulating  its  own  members,  ia* 
secure  against  external  dangers,  and  agitated  with  nnoeasiiig 
fermentation  in  its  own  bowels.^'    (Fed.  No.  19,  page  86.) 
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Again,  in  oonclnding  the  historical  summaiy,  he  says :  ''  I 
make  no  apology  for  having  dwelt  so  long  on  the  tontempla- 
tioB  of  these  Federal  precedents.  Experience  is  the  oracle 
of  the  truth|  and  where  its  responses  are  unequivocal,  they 
ought  to  be  conclusive  and  sacred.  The  important  truth, 
which  it  unequivocally  pronounces  in  the  present  case,  is 
lagislation  for  communities^  as  contradistinguished  from  indi- 
fidoalsy  as  it  is  a  solecism  in  theory,  so  in  practice,  it  is  sub- 
rasive  of  the  order  and  ends  of  civil  polity  by  substituting 
riolence  in  the  place  of  law  or  the  destructive  coercion  of  the 
iword  in  the  place  of  the  mild  and  salutary  coercion  of  the 
BngQBticy."    (Fed.  No.  20,  page  92.) 

The  substance  of  the  lesson  thus  inculcated  by  these  sages 
iMf  that  in  the  exercise  of  the  powers  to  raise  revenue  and  to 
armies  for  the  protection  of  the  country,  the  Federal 
should  be  lengthened  and  strengthened  as  to  enable  the 
Cbvemment  to  reach  individuals,  instead  of  registering  edicts 
to  be  enforced  upon  them  by  the  States,  if  in  their  sovereign 
JbentUm  they  should  choose  to  do  so.  Since  then,  with  these 
objections  urged  upon  the  one  hand  and  answered  on  the 
odier,  with  all  possible  clearness  and  force,  the  people  of  the 
several  States  adopted  the  Constitution,  what  is  the  just  con- 
danon  as  to  their  intention  regarding  the  clauses  under  con- 
■deration?  Clearly  it  would  seem  to  transfer  the  entire 
lowers  to  raise  revenue  and  to  raise  armies  for  the  use  of  the 
Attend  Government  from  the  States  to  that  Government,  to 
fhes  them  side  by  side  with  the  war-making  power.  But 
to  make  the  transfer  complete  it  was  necessary  that  it  should 
Mbiaoe  touching  revenue,  the  power  to  enforce  payment,  and 
iMhiog  armies,  that  of  compulsory  enrollment. 
t^Aimies  it  is  said  may  be  raised  by  voluntary  enlistment, 
IMvenoe  may  be  collected  by  voluntary  payment ;  yet  all 
iMod»  that  the  intention  was,  to  grant  the  power  of  enforce- 
b^-.fajment  Then  why  not  pari  passu  with  it,  that  of 
pPHfttbory  enrollment.  The  grants  are  both  expressed  in 
pisil  comprehensive  terras  inseparable;  the  Grovemment 
Ifeiaft  of  dther,  cannot  possibly  make  the  other  available. 
wktm  why  subject  them  to  the  different  rules  of  construction? 
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The  people  of  the  Confederate  States,  when  they  came  to  per- 
form a  similar  act,  had  received  additional  historical  enlight- 
enment.    They  learned  from  the  history  of  the  intervening 
period,  that  during  the  last  war  with  England,  there  had 
been  convened  at  Hartford  a  Convention  with  a  view  to  the 
organized  opposition  of  several  States  to  a  war  in  actual  pro- 
gress— that  the  Governors  of  several  of  those  States  hid 
boldly  denied  the  power  of  the  Federal  Government  to  odl 
their  militia  beyond  their  respective  boundaries.     They  wan 
thus  taught  that  refractory  Grovernors  and  recusant  States^ 
were  to  say  the  least  poasibUUiea,    They  might  readily  infer 
that  States  which  could  not  be  relied  upon  for  militia  service^ 
were  scarcely  reliable  for  army  requisitions. 

It  thus  appears  that,  with  the  same  end  in  view,  goided 
by  the  same,  and  additional  historical  lights,  and  prompted 
by  the  further  consideration  that,  in  the  very  hour  of  their 
action,  the  cloud  of  terrible  war  hung  porteutiously  OTer 
them,  the  people  of  the  Confederate  States  adopted,  juood 
these  powers,  the  same  Constitution.  Our  oonclosion  \b, 
that  the  power  of  raising  armies  by  compulsory  enrollment, 
was  necessary  to  the  attainment  of  tlie  end,  that  it  was  seeo 
by  them  to  be  so ;  that  they  intended  by  the  terms  used  to 
grant  it,  and  consequently  that  it  is  no  violation  of  the  spirit 
of  the  Constitution. 

That  the  grant  of  this  power  in  the  plenitude  claimed  hj 
the  Congress,  and  conceded  by  this  Court,  "  is  incompatibk 
with  original  unabridged  State  sovereignty,  is  a  self-evident 
truth,  for  it  is  a  very  liigh  political  power/' 

But  we  are  precluded  this  test  by  the  Act  of  the  States 
partitioning  between  themselves  and  the  Confederate  Govern- 
ment the  powers  which,  aggregated,  make  absolute  BOve^ 
eignty.  The  true  test  is,  whether  it  be  the  exercise  of  a 
del^ated  or  an  usurpation  of  a  reserved  power.  We  hold 
that  it  is  the  former,  and  therefore  compatible  with  the  laiga  --J 
residuum  of  sovereignty  which  the  States  intended  to  retain. 
If  the  true  construction  of  the  Constitution  be,  that  in  defer- 
ence to  State  sovereignty  the  Confederate  Government  mnak 
depend  upon  the  separate,  unconcerted  action  of  the  several 
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es  for  the  exorcise  of  powers  granted  to  it  in  general  oom- 
leneive  terms,  it  is  but  the  shadow  of  a  government,  the 
sriment  of  Confederated  Republics  must  inevitably  fail, 
the  sooner  it  is  abandoned  the  better, 
he  alternative  then  remaining  to  the  advocates  of  Repub- 
1  Government  will  be  cither  the  separate  nationality  of 
States,  each  facing  the  great  powers  of  earth  in  its  pitiable 
Boility,  or  the  obliteration  of  State  lines  and  the  formation 
consolidated  repnblic. 

t  is  believed,  however,  that  construing  the  Constitution 
i  just  and  intelligent  discrimination,  unbiased  by  jealous 
I  on  either  hand,  the  existing  happy  m^n,  may  be  made 
rork  safely  and  beneficently.  Nevertheless,*  if  it  be  true 
.  the  exercise  of  this  power,  as  we  construe  it,  "  troiiH  be 
fenive  of  the  State  Governnienia  or  might  be  riMtdt  so/*  then 
)ed,  is  it  violative  of  the  spirit  of  the  Constitution.  That 
I  is  its  character,  say  its  opponents,  is  apparent  from  the 
)wing  view :  "  If  the  Congress  have  the  power  to  enroll 
force  into  the  army  the  citizens  of  the  Stales,  they  may 
)11  their  Governors,  Legislators,  Judges  and  Ministerial 
sera,  and  thus  annihilate  civil  government  within  their 
lers."  It  seems  not  to  have  occurred  to  the  objectors, 
» conceding  that  the  power,  as  an  incident  to  that  of  rais- 
armies,  must  ex  necemtate  rei,  exist  somewhere,  claim  it 
the  States,  that  they  might  enroll  the  corresponding 
uls  of  the  Confe<1erate  Government,  and  thus,  in  the 
8t  of  war,  annihilate  the  agency  charged  with  its  prosecu- 
.  Should  it  be  said  that  this  suggestion  is  the  offspring 
erof  an  excited  imagination,  or  of  a  distrustful  hypercrit- 
n,  we  must  allow  the  justice  of  the  impeachment.  But 
If  how  shall  the  first  escape  the  like  condemnation,  seeing 
iihe  two  exhibit  plain  traits  of  a  common  lineage  ?  The 
MtnesB  with  which  this»objection  has  been  pressed,  and 
BDontenance  given  it  in  high  quarters,  must  be  oui  apology 
fcttjowlng  upon  it  graver  and  more  extended  notice. 
ilu  We  have  said  that  the  **  power  to  raise  armies ''  is 
iaiied  aa  to  the  use  of  means;  we  have  not  said,  it  is  unlim- 
16  ifte  9uhjects  upon  whom  it  may  operate.    There  are 
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certain  firat  principles  which  underlie  all  govemments  and 
all  oi^nized  society,  the  violation  of  which  the  framen  of 
governments  are  not  supposed  to  intend,  and  the  attempted 
violation  of  which  will  always  be  arrested.  Says  Burlam- 
ague,  the  great  expounder  of  national  and  civil  law :  "  We 
must  not  confound  an  absolute  power  with  an  arbitnij, 
despotic  and  unlimited  autliority.  For  from  what  we  have 
now  said  concerning  the  origin  and  nature  of  absolute  sovo^ 
eignty,  it  manifestly  follows,  that  it  is  limited,  from  its  voy 
nature,  by  the  intention  of  those  who  conferred  it."  The 
Government  of  the  Confederate  States  was  formed  by  the 
sovereign  people  of  the  respective  States,  for  specific,  wdl 
defined  purposes;  but  they  retained  for  other  purposo^ 
equally  well  defined,  their  several  pre-existing  govemmenb, 
to  enable  it  to  accomplish  one  of  the  purposes  fbr  which  il 
was  instituted.  We  say  they  granted  it  unlimited  power  m 
the  use  of  means  to  raise  armies  from  their  populations.  But 
if  ever  that  Grovernment  shall  apply  to  those  means  to  die 
enrollment  of  the  ofiioers  and  agents,  by  whom  the  Stete 
Grbvernments  are  operated,  and  without  whose  agencv  their 
machinery  must  stop,  it  will  manifestly  transcend  its  limit 
by  violating  the  intention  of  those  who  conferred  the  power." 
We  quote  also  to  the  same  effect.  Professor  Rutherford.  Li 
his  Institutes  of  Xational  Law,  after  explaining  howdespode 
govemments  are  produced,  he  proceeds :  "  In  all  these  caaa 
the  same  body  which  prescribes  what  is  to  be  done,  having 
the  public  force  in  its  hands  to  compel  the  execution  of  it,  is 
subject  to  no  constitutional  checks  or  controls ;  it  is  possessed 
of  the  whole  power  of  government,  and  consequently  is  tt 
absolute  as  it  is  possible  for  civil  power  to  be.  I  say  as  it  is 
possible  for  civil  power  to  be,  because  civil  power,  when  it  is 
vested  anywhere,  unless  in  the  collective  body  of  the  society, 
however  absolute  it  may  be  in  some  respects,  is  not  so  in  alL 
We  call  it  absolute  where  the  Constitution  has  provided  no 
constant  and  uniform  control  of  it,  that  is,  we  call  it  absolate 
when  it  is  so  in  respect  of  any  constitutional  restraint.  But 
still  as  it  is  only  civil  power,  it  will  be  limited  by  its  own 
nature;  for  as  this  is  a  power  formed  for  certain  purposd^  it 
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annot  in  its  own  nature  be  so  far  absolute  as  to  be  free  either 
o  promote  tliose  purposes  or  to  prevent  them/'  (2  Ruther- 
hid,  99,  397.) 

The  preamble  of  the  Constitution  recites  that  *^  the  people 
xf  the  Oonfederate  States,  each  State  acting  in  its  sovereign 
md  independent  character,  in  order  to  form  a  permanent 
Ueral  government,  edablish  justicey  insure  domestic  tran- 
inility,  and  secure  the  blessings  of  libertyi  *  *  *  do 
xdain  and  establish  this  Constitution/'  etc. 

Kow,  it  is  apparent  that  whenever  the  Government  thus 
Brtablished  shall  use  a  power  granted  to  it,  so  as  to  annihilate, 
intend  or  obstruct  the  State  governments,  and  charged  with 
die  administration  of  internal  domestic  polity,  with  "  estab- 
liiiung  justice''  between  man  and  man,  it  will  ''prevent  the 
pniposes  for  which  it  was  established,"  and  so  exceed  its 
linuta.  Sir  William  Blackstone  affirms  that  the  law  of  na- 
tm  18  superior  to  civil  power,  and  that  ''  no  human  laws 
m  of  any  validity  if  contrary  to  it."  (1st  Blacks.  Com.,  41.) 
Yatdsays:  ''The  law  of  nations  limits  the  civil  power." 
(Vitel's  L.  N.,  preliminary  sec.  9,  page  51.) 

We  learn  from  these  commentators  (of  acknowledged 
Uhority)  that  civil  power,  even  in  despotic  governments,  is 
Ud  in  and  restrained  within  limits  by  great  first  principles, 
€r  by  limitations  inherent  in  each  peculiar  S}rstem.  Were 
there  no  more  certain  or  definite  security  in  our  case  we  might 
condnde  that  a  government  administered  by  agents,  chosen  at 
ikrt  intervals  by  the  people  of  the  several  States,  and  thera* 
In  responsible  to  them,  would  respect  these  universally 
noognised  limits  of  even  irresponsible  power.  But  there  are 
k^  Constitution  itself,  express  limitations  concerning  this 
iriatk  The  sixth  clause  of  the  6th  Article  is  in  these  words: 
^9iefOwer  not  ddegaied  to  the  Confederate  States  by  the  Qm- 
<iih(ftMy  nor  prohibited  by  it^  to  the  States^  are  reserved  to  the 
a|||riBt  reapeoUvelyf  or  to  the  people  thereof 
|l(Al  a  general  grant  of  power  includes  the  means  necessary 
Ipti  ^(xercdse,  so  a  general  reservation  of  power  includes  its 

terJ  instrumentalities.     As  no  interference  of  State 
iy,  with  the  exercise  of  granted  powers,  should  be 
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permitted,  so  no  suspension  or  obstruction  by  Confederate 
authorities  of  reserved  powers  should  be  permitted. 

Without  descending  to  particulars,  we  remark  that,  that 
whole  class  of  powers  not  delegated  to  the  Confederate  States 
(and  it  is  a  large  one)  requires  governmental  functions  which 
were  previously  in  full  exercise.     Any  interference  of  thf«0 
would  violate  this  clause.     Again,  the  fourth  clause,  thirl 
section,  fourth  article,  reads  thus :     "  The  Gonfederate  Stakt 
shall  guaranty  to  every  State  that  now  is,  or  hereafter  maf 
become,  a  member  of  this  Oonfederacy,  a  repuhlioan  form  ^ 
government/'  ete»    Can  a  republican  form  of  government  be 
maintained  without  the  necessary  instrumentalities  ?    If,  bf 
any  act  of  the  Confederate  Grovernment,  such  instrumeDiali- 
ties,  whilst  in  the  exercise  of  their  proper  functions,  within 
any  State,  were  forcibly  withdrawn,  would  not  that  act  vio- 
late the  constitutional  guaranty  ? 

In  the  populations  of  the  States  there  is  ample  scope  and 
verge  for  the  exercise  of  the  power  in  question  without  in- 
vading the  departments  of  the  State  Governments.  So  &r 
the  Congress  have  recognized  the  limit  here  pointed  oat,  bf 
an  act  of  exemption  directory  of  their  enrolling  officers.  We 
have  said  that  they  may  be  safely  trusted  for  its  obserfraim 
and  we  now  add,  that  in  our  opinion,  if  ever  r^ardless  of  it,' 
the  judicial  interposition  sought  and  refused  in  this  esse 
sfiight  properly  be  invoked.  Our  conclusion,  then,  is,  thit 
as  to  the  use  of  means  the  power  is  unlimited,  but  dearlj 
limited  so  as  to  exempt  the  civil  officers  of  the  several  Statei. 

Such  is  the  construction  we  give  to  the  Constitution,  and 
we  now  cite,  in  addition  to  those  previously  cited  on  particu- 
lar points,  high  authorities,  which  seem  to  us  to  cover  the 
whole  ground.     Judge  Story,  who  by  his  judicial  opinioofli 
and  by  his  voluminous  commentaries  on  the  law,  has  estab- 
lished a  wide  and  exalted  reputation  as  a  jurist,  and  whoae  . 
clear  legal  vision  was  never  jaundiced  by  political  aspiration! 
or  party  associations,  has  treated  this  subject  fully,  both  in 
its  historical  and  political  relations.     We  commend  to  the  ' 
impartial  inquirer  his  entire  commentary  on  the  clause  it  ; 
question,  from  section  1173  to  1187  inclusive,  commenciif 
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1  page  64  of  the  3d  volume  of  his  Commentaries  on  the 
onstitutioii  of  the  United  States.  Our  quotations  must 
Boessarily  be  limited.  In  section  1174,  page  64,  volume 
I  he  remarks:  "The  power  to  raise  armies  is  an  indis- 
ensible  to  the  power  to  declare  war,  and  the  latter  would  be 
iterally  brutumfulnien  without  the  former,  a  means  of  mis- 
hief  without  a  power  of  defence.  Under  the  Confederation, 
}oiigress  {Hissessed  no  power  whatever  to  raise  armies,  but 
wly  ''  to  agree  upon  the  number  of  land  forces,  and  to  make 
cquisitions  from  each  Stat^i  f<T  its  quota/'  etc.  It  will  be 
ibserved  that  the  learned  commentator  considei*s  the  grant 
uder  the  old  Confederation  "n£>  jxrwer  whatever  io  i-aise 
omtM."  But  if  the  present  Constitution  does  not  give  the 
power  to  coerce  individuals,  it  will  be  exceedingly  difficult 
to  appreciate  the  gain  of  power.  After  giving  a  summary  of 
the  arguments  adduced  for  and  against  the  power,  whilst  the 
Constitution  was  before  the  people  of  the  States  for  their 
adoption  or  rejection,  he  adds,  (section  1178  inclusive,) 
'^hdeed,  in  regard  to  times  of  war,  U  seeins  utteidy  prcpoate" 
nnif  to  impose  any  Uniitation  upon  tlie  power,  since  it  is  obvious 
that  emergencies  may  arise  which  would  require  the  most 
torious  and  independent  exercise  of  it.  The  country  would 
otherwise  be  in  danger  of  losing  both  its  liberty  and  its  sov- 
cnigDty  from  its  dread  of  investing  the  public  councils  with 
the  power  of  defending  it.  It  would  be  more  willing  to  sub- 
nit  to  foreign  conquest  than  to  domestic  rule.  But  in  times 
of  peace  the  power  may  at  last  be  equally  important,  though 
Mao  often  required  to  be  put  in  full  exercise.^'  In  1841 
l|r.  Monroe,  then  Secretary  of  the  War  Department,  pre- 
inled  to  the  Congress  a  plan  for  the  increase  of  the  army, 
■Kfolving  compulsory  enrollment.  For  this  plan  see  7  Niles 
Viakly  Register,  294.  Whilst  his  plan  was  under  consid- 
,  Mr.  Monroe  addressed  to  the  Chairman  of  the  Corn- 
on  Military  Affairs  a  letter,  from  which  we  extract  as 
''The  idea  that  the  United  States  cannot  raise  a 
army  in  any  other  mode  than  by  accepting  the  volun- 
M  wrrice  of  individuals  m  believed  to  be  repugnant  to  the 
^~'vm  construction  of  all  giants  of  power,  and  equally  so 
Vol.  xxxin — 24. 
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to  the  first  principles  and  leading  objects  of  the  federal  oom- 
pact.     An  unqualified  grant  of  power  gives  the  means  necee- 
sarj  to  carry  it  into  effect.     This  is  an  unusual  roazim  which 
admits  of  no  exception.     Equally  true  is  it  that  the  con9e^ 
vation  of  the  State  is  a  duty  paramount  to  all  others.     The 
commonwealth  has  a  right  to  the  service  of  all  its  citizeiH^ 
or  rather  the  citizens  composing  the  commonwealth  have  i 
right  collectively  and   individually  to  the  service  of  eadi 
oUier  to  repel  any  danger  which  may  be  menaced.     The  man- 
ner in  which  the  service  is  to  be  apportioned  among  the  eiti- 
zenSy  and  rendered  by  them,  are  objects  of  l^islation.    AD 
that  is  to  be  dreaded  in  such  case  is  the  abuse  of  power,  and 
happily  our  Constitution  has  provided  ample  security  againit 
that  evil.     The  limited  power  which  the  United  States  have 
in  organizing  the  militia  may  be  urged  as  an  argumeBt 
against  their  right  to  raise  regular  troops  in  the  mode  pro- 
posed.    If  any  argument  could  be  drawn  from  that  dicnm- 
stance,  I  would  suppose  that  it  would  be  in  iavorofin 
opposite  conclusion.     The  power  of  the  United  States  over 
the  militia  has  been  limited,  and  for  raising  regular  armies 
granted  without  limitiition.     There  w^as,  doubtless,  some  ob- 
ject in  this  arrangement.     The  fair  inference  seems  tobe^ 
that  it  was  made  one  great  consideration,  that  the  limitation 
in  the  first  instance  was  intentional,  the  consequence  of  the 
unqualified  grant  of  the  second.     (7  XiW  W.  R.,  138-9.) 
George  M.  Troup,  of  Georgia,  a  man  "  without  fear  and 
without  reproach/'  a  profound  statesman,  an  early,  consistent 
and  unrelenting  advocate  of  State  rights,  whom  the  people  of 
Georgia,  at  least,  always  delighted  to  honor,  and  felt  safe  in 
following,  was  then  chairman  of  that  committee.     As  chair- 
man, he  reported  a  bill  for  the  increase  of  the  army,  based 
upon  Mr.  Monroe's  recommendation,  and  supported  by  an 
argument  from  which  wq  extract  the  following:     "But is 
there  no  mode  to  which  you  can  resort  for  filling  the  ranks 
but  voluntary  enlistment;  I  would  be  extremely  sorry  if  we 
could  not.     I  have  always  thought  this  Government,  tchea 
administered  in  tlie  true  spirit  of  the  Constitution,  the  strongest 
Government  in  the  w^orld,  even  for  the  purposes  of  war ;  but 
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r  the  doctrine  set  up  of  late  be  true^  this  is  the  weakest  and 
dost  contemptible  Government  on  earth  ;  it  is  neither  fit  for 
nr  or  peace,  it  has  failed  of  all  tlie  ends  for  which  govern- 
aents  are  established.  It  cannot  be  true  that  this  Govcrn- 
nenty  charged  with  the  general  defense,  authorized  to  declare 
DOT  and  to  raise  annieSy  can  have  but  one  mode  of  raising 
wndtSy  whilst  every  other  government  that  has  ever  existed 
iot  had  an  absolute  power  over  the  population  of  the  country 
^  tlUs  purpose,  and  has  actually  exercised  it.  But  this  ques- 
ioa  is  not  properly  before  the  House,  and  I  will  not  go  into 
HI  argument  to  show  that  you  can,  like  other  governments, 
m>rt  to  other  modes  of  raising  armies  than  that  of  voluntary 
eoliatmeut ;  that  you  can  resort  to  classification  and  draft,  to 
dMBification  and  penalty,  or  any  other  mode  which  a  sound 
discretion  may,  in  a  particular  state  of  the  country,  dictate 
nd  justify.  All  I  intend  to  say  at  the  present  is,  that  you 
Ittve  an  absolute  power  over  the  population  of  the  country 
&r  this  purpose,  and  that  in  the  present  state  of  the  country 
it  18  wiser  to  resort  to  classification  and  draft  than  to  resort 
to  the  bill  from  the  Senate ;  the  one  will  give  the  men  certainly 
iigfidiiiously ;  the  oilier  will  notj^  (7  Niles'  Weekly  Begis- 
H  79.) 

Thus  sustained  by  cotemporary  and  subsequent  expositions 
<)f  the  Constitution,  we  rest  upon  our  conclusions  undisturbed 
hj  any  lingering  doubt.  And  it  is  a  high  gratification,  that 
ia  the  crisis  of  our  fate  as  a  nation,  when  flagitious  war  is 
desolating  our  country,  we  are  enabled,  in  perfect  consistency 
with  the  obligations  of  olficial  duty,  to  "stay  up  the  hands" 
tf  oar  Confederate  authorities  in  the  wise  and  timely  exercise 
Va  power  expressly  granted. 

We  therefore  unanimously  adjudge  that  the  judgment  of 
ftlOoart  below  be  affirmed. 

Let  the  judgment  be  affirmed. 


I  , 
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James  H.  Fouxtain,  plaintiff  in  error,  vs.  Young  J.  An- 
derson, guardian,  dcfeuJant  in  error. 

1.  A  witnesA  is  not  incompetent  on  the  score  of  interest  unless  it  appears 
that  he  has  some  interest,  either  directly  or  indirectly ,  in  the  eTcnt  of 
the  suit. 

2.  Where  insolvency  is  the  fact  to  be  proved,  the  recollection  of  the 
aherifT  who  made  a  search  for  property  on  which  to  levy  a  fi.  fa. 
in  his  hands,  is  admissible  and  compcteui  for  that  purpose,  and  his 
statements  as  to  the  Ji.  /a.,  its  amount  and  his  return  of  it,  are  imma- 
terial circumstances,  and  do  not  afford  the  legality  of  the  evidenct  at 
to  the  main  facL 

8.  In  the  defense  to  a  suit  by  a  guardian  against  an  assignee,  to  recover 
effects  of  the  ward  aHsiguo|{  by  the  former  guardian,  parol  evideoee  it 
inadmissible  to  prove  the  payment  of  a  judgment  against  the  fbrmsr 
guardian  and  his  securities,  unless  it  should  first  be  shown,  byths 
record,  that  such  judgment  embraced  the  same  subject  matter. 

4.  Nor  is  it  allowable  to  establish  the  same  fact  indirectly  in  the  abae&G0 
of  the  record  of  that  suit  and  judgment. 

6.  Applications  for  continuance  rest  in  the  sound  discretion  of  the  Gont 
below,  and  that  discretion  will  not  be  disturbed  unless  flagrantly  aboNi 

6.  Guardians  may  assign  or  transfer  notes  taken  by  and  payable  to  tbea 
.   as  guardians,  and  tiie  purchaser  or  assignee,  who  buys  in  good  £utk, 

acquires  a  good  title  thereto.  Courts  will  not  disturb  such  assignmeiti 
unless  it  appear  that  it  was  a  contrivance  between  the  purchaser l!n 
guardian  to  fraudulently  convert  the  fund,  and  in  that  event  both  lit 
liable  to  account  to  the  ward  or  other  person  injured  thereby. 

7.  The  liability  of  the  assignee  in  such  case  is  a  primary  one|  and  Mt 
secondary  to  that  of  the  securities  on  the  guardian's  bond. 

Bill  in  equity,  in  Wilkinson  Superior  Court,  tried  before 
Jadge  IvERSON  L.  Harris,  at  April  Terra,  1862. 

A  statement  of  the  facts  of  this  case  will  be  found  in  tli6 
opinion  of  the  Court,  as  pronounced  by  Mr.  Justice  Lton. 

CuMMi^G,  for  plaintiff  in  error. 

Lawson,  contra. 
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By  the  Court, — Lyon,  J.,  delivering  the  opinion. 

This  was  a  bill  in  equity,  filed  by  Young  J.  Anderson,  as 
the  guardian  of  James  A.  Wright,  against  James  H.  Foun- 
tain, charging  that  Fountain  had  purchased  from  one  James 
Taylor,  the  former  guardian  of  James  A.  Wright,  a  note,  be- 
longing to  his  ward,  on  James  Boss  and  Lucinda  H.Wright, 
fer  the  penal  sum  of  $1,227  68,  due  one  day  after  its  date 
of  2l8t  January,  1856 — that  the  note  was  payable  to  said 
Taylor,  as  said  guardian  or  bearer,  that  said  Taylor,  at  the 
time  of  said  purchase,  was  on   the  eve  of  absconding  from 
die  county,  and  for  the  purpose  of  evading,  among  others, 
bis  liability  for  and  on  account  of  his  said  guardianship,  and 
fraadulently  converting  the  property  of  his  said  ward  to  his 
own  use,  sold  said  note  to  Fountain,  at  the  nominal  sum  of 
tl20,  or  some  other  small  sum  ;  that  said  Fountain  bought 
ttd  note  with  the  fnll  knowledge  that  it  was  the  property  of 
the  ward,  and  Taylor  in  its  sale  was  fraudulently  intending 
toeoQvert  it  to  his  own  use  and  intended  to  aid  and  abet  him 
m  60  doing;  that  Fountain    instituted   suit  and  recovered 
jadgment  on  the  same. 

The  bill  further  charged,  that  subsequently,  a  negro  woman, 
ttmed  Charity,  had  been  sold  at  sheriff's  sale,  as  the  property 
of  James  Taylor,  and  was  bid  oiF  and  paid  for  by  Fountain 
irith  Taylor's  money,  and  that  he  subsequently  sent  said 
Mgro  to  Taylor. 

The  bill  prayed  an  injunction  as  to  the  judgment  recovered 
OB  the  note,  that  the  note  should  bo  delivered  to  complainant 
ftr  ooUeetion ;  that  Fountain  should  pay  the  principal  and 
iaterest  due  on  the  same  to  complainant,  and  to  all  which  was 
•Med  a  prayer  for  general  relief 
Fountain,  by  his  answer,  admitted  that  he  bought  the  note 
\^  Adbi  Taylor,  but  denied  that  he  knew  that  the  note  belonged 
^-tftliim  as  guardian  ;  that  Taylor  was  about  to  run  away,  or 
Ibt  he  sold  the  note  for  the  purpose  of  fraudulently  convert- 
^^the  same  to  his  own  use ;  but  that  he  made  a  calculation 
if  what  was  due  on  the  same  of  principal  and  interest,  and 
■  4edii0ted  from  the  aggregate  a  little  more,  say  from  two  to 
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ten  dollars,  than  the  interest.     He  did  not  know,  but  that 
the  sale  was  for  the  benefit  of  the  ward ;  had  no  reason  to 
think  or  know  otherwise.     He  admits  that  Charity  was  sold 
as  the  property  of  Taylor,  and  that  he  bought  her,  but  denies 
any  agency  for  Taylor ;  says  that  he  sold  her  to  Thomas  C. 
Taylor,  who  sent  her  off  from  his  house;  denies  any  inten- 
tion to  assist  Taylor  to  leave  the  county,  or  any  knowledge 
of  his  intention  to  do  so,  and  of  any  intention  to  defraud  his 
ward ;  that  he  bought  the  note  in  a  fair  course  of  trade  as  he 
did  from  other  people. 

On  the  trial,  complainant  put  in  evidence  the  depositions 
of  William  C.  Taylor,  who  testified  that  Charity  was  sold  as 
the  property  of  James  Taylor,  and  was  bought  by  defendant 
with  James  Taylor's  money,  and  that  the  negro  was  afte^ 
wards  conveyed  to  James  Taylor ;  but  whether  by  defendant 
or  not,  he  does  not  know ;  James  Taylor  had  lefl  the  ooantf 
before  the  sale ;  was  at  the  house  of  defendant  on  the  daj  or 
the  day  before  he  left  the  county,  does  not  recollect  whidi. 
To  this  testimony  defendant  objected  on  tlie  ground  of  irrele* 
vancy.  The  Court  overruled  the  objection  and  defendant 
excepted. 

Complainant  then  introduced  the  depositions  of  Lndnda 
H.  Wright,  who  testified  that  Fountain  said,  when  he  callfld 
on  her  for  the  money,  tl*at  he  had  shaved  the  note ;  that  the 
note  was  originally  for  $1,200  or  $1,300,  and  was  given  by 
her  and  Ross,  to  Taylor,  in  settlement  of  what  they  had  in 
their  hands  as  administrators  of  John  T.  Wright. 

Complainant  offered  in  evidence  the  deposition  of  James 
Taylor,  (the  former  guardian  and  payee  of  the  note) — he 
testified  that  he  traded  to  Fountain  a  note  for  about  $1,200 
on  James  Ross  and  Lucinda  H.  Wright,  as  administrators  olj 
John  T.  Wright,  and  when  he  traded  it,  the  amount  due 
the  note  of  principal  and  interest,  was  about  $650,  and 
received  between  $400  and  $500 — $582  of  the  amount  di 
on  the  note  belonged  to  him  as  guardian  of  James  A.  Wrij 
the  balance  belonged  to  him  individually.  The  note 
given  about  the  12th  or  13th  of  February,  1866,  and  due< 
day  after  its  date.    Nothing  was  said  about  in  what  ca] 
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the  notv  was  traded.  Witness  did  not  communicate  to  Foud- 
taio  that  he  was  about  to  leave,  and  ainnot  say  tliat  he  knew 
it.  Fountain  did  purchase  for  witness,  and  witl>  his  money, 
tnegro  woman  named  Charity.  Defendantiflgencrally  care- 
fnl  and  particular  in  all  lii»  trades.  To  the  admii^sibility  of 
this  testimony  defendant  ohjecteil,  on  occoiiut  of  the  interest 
of  the  witness.  The  objection  was  overruled  and  defendant 
ezceplfxi. 

Complainant  introduces!  James  Bloodworth,  who  testified 
that  he  was  shoriff  of  Wilkinson  county  in  1856;  that  he 
bad  a  fieri  facias  in  his  hands  against  James  Taylor,  for 
$1,500  or  31,600  ;  tliat  lie  faile<l  to  find  property  on  which 
to  levy  it,  and  that  he  returned  the  same  unsatisfied  with  the 
eotiy  of  nulla  bona ;  that  he  regarded  Taylor  as  insolvent, 
ftt  least  as  to  what  he  had  in  the  county;  that  Taylor,  he  sup- 
posed, carried  off  a.  good  deal  of  property,  and  tlut  lie  had 
somo  three  negro  feliowri  about  CoUiinbus,  Georgia,  which  he 
tried  to  get  hold  of  but  faile<l  to  do  so.  To  this  testimony 
going  to  the  jury  defendant  objected,  but  the  objection  was 
orerruled,  and  defendant  excepted.  Here  the  complainant 
closed. 

The  defendant  offered  to  prove  by  the  sheriff  that  the  seca- 
litiea  of  James  Taylor,  as  guardian  of  James  A.  Wrigiit,  had 
|pud  off  a  judgment  against  them  ami  said  Taylor  on  the 
guardian's  bond  of  said  Tavlor.  Tlie  Court  refused  to  allow  - 
>of,  and  defendant  excepted. 

;  then  offered  to  prove  by  the  securititM  on 

I  bond,  that  they  had  fully  accounted  and 

0  the  complainant  iu  this  suit.     The  Court 

9  proof,  and  defendant  excepted. 

t  tten  offered  to  prove  by  the  slieriif,  that  the 

k  Against  said  Taylor  and  his  securities,  so 

1  poasession  of  the  complainant,  who,  it 

0  army,  and  that  the  defendant  had 

||i judgment  was  obtainerl  in  the  county 

a  could  prove  its  payinoiit,  and  on 

L  to  obtain  an  exemplification  of  ' 

e  of  the  complainant,  he  moved  a 
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continuance  of  the  cause.     The  Court  rejected  the  evideDce 
and  refused  to  allow  a  continuance,  and  defendant  excepted. 

Counsel  for  defendant  requested  the  Court  to  charge,  that 
it  is  necessary  for  the  complainant  to  show  a  devcuftavUj  or 
loss  absolutely  accruing  to  the  complainant  or  his  ward, 
before  he  can  recover.  That  Taylor,  (the  former  guardian,) 
was  bound  by  his  bond  and  his  securities  to  the  ward,  all  of 
whom  complainant  must  show  to  be  insolvent  before  he  can 
go  on  an  innocent  purchaser  of  a  note  payable  to  bearer. 

The  Court  below  refused  to  give  either  of  the  requests  id 
his  charge,  but  charged  the  jury  that  ^^it  has  been  decided 
by  the  Supreme  Court  of  Georgia,  that  an  attorney-at-law 
oould  not  convey  a  good  title  t^  a  purchaser  for  a  valnable 
consideration  of  a  note,  whether  not  due  or  past  due,  which 
had  been  placed  in  his  hands  for  collection.     I  apprelMod 
that  this  decision  was  placed  upon  the  ground  that  he  was  i 
trustee.     Yet  the  attorney  is  the  ^  bearer  of  the  note,'  if  the 
note  contains  that  word  of  negotiability.     The  attorney  nuf 
collect  or  receive  the  proceeds  fromthe  maker,  but  this  power 
gives  him  no  right  to  sell  or  trade  off  the  note  held  in  tnui     | 
This  principle  appears  to  me  applicable  to  all  trustees.    The 
question  for  you  to  decide  is,  was  Taylor  the  owner  ot  the 
note  he  sold  to  Fountain  ?    The  copy  note  exhibited  i^  made 
payable  to  bearer,  but  it  is  also  made  payable  to  James  Tay- 
lor as  guardian.     The  note  is  evidence  of  a  debt,  but  to  whom 
and  for  what  ?    As  it  is  payable  to  Taylor  as  guardian,  yott 
may  presume  that  it  was  the  property  of  the  ward,  and  given 
for  the  purchase  of  some  property  of  the  ward's,  sold  by 
Taylor  as  guardian.     If  thus  given,  it  was  not  Taylor's  indi- 
vidual property,  and  he  had  no  ownership  in  it  until  he  had 
paid  or  accounted  with  his  ward  for  it.    A  decision  that 
Taylor  could  trade  one  note  which  he  held  as  trustee,  will 
decide  that  he  may  trade  all.     The  consequence  of  such 
decision  is  to  throw  all  redress  upon  his  guardian's  bond.    I 
cannot  so  decide.     I  charge  you,  that  in  law  a  guardian  is  a 
trustee,  and  that  notes  payable  to  him  as  guanlian  cany  oi 
their  face  evidence  of  the  trust,  and  that  a  purchaser  of  soch 
a  paper  must  inquire  into  the  actual  ownership  of  such  Dotei 
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especially  if  it  is  offered  to  Iiim^  ^^^S  P^^  due,  at  less  than 
par,  or  what  it  calls  for,  before  a  Court  will  protect  him  as  a 
purchaser  for  a  valuable  consideration  without  notice.  It  is 
for  you  to  apply  the  legal  principle  given  you  in  charge  to 
the  testimony  in  the  case,  in  making  up  your  verdict."  To 
the  refusal  of  the  Court  to  charge  as  requested,  and  to  the 
charge  as  given,  defendant  excepted. 

The  jury  decreed,  that  the  defendant.  Fountain,  should 
forthwith  deliver  up  and  assign  to  complainant  the  judgment 
obtained  on  James  Ross  and  Lucinda  H.  Wright,  on  the  note 
referred  to  in  the  bill,  and  that  tlie  defendant  jviy  costs. 

The  first  error  ccmiplainecl  of  is  the  admission  of  the  testi" 
mony  of  William  C.  Taylor,  proving  the  purchase  by  the 
defendant  of  a  negro  woman  with  the  money  of  James  Taylor. 
This  objection,  if  it  be  one,  was  cured  by  the  subsequent 
iDstrnction  of  the  Court  to  the  jury,  as  certified  in  the  record, 
that  the  same  was  irrelevant  and  should  be  disreganled  by 
diein. 

1.  The  next  objection  is  to  the  testimony  of  James  Taylor, 
tlie  former  guardian.  The  objection  as  made  is,  that  Taylor 
was  an  incompetent  witness  on  the  score  of  interest.  AVe  do 
ut  think  the  objection  a  good  one.  It  does  not  appear  to 
■sin  what  way  or  how  the  witness  can  gain  or  lose  by  this 
this  suit.  The  judgment  in  it  could  not  be  used  for  or 
spinst  him  in  any  other  proceeding.  He  does  not  appear 
to  be  interested  either  directly  or  indirectly,  and  tliese  are 
die  tests  for  determining  the  interest  that  excludes  a  witness. 
1  Otoenleaf  on  Evidence,  section  390 ;  Adams  vs.  Burnett,  3 
Kaiy,  280. 

3.  Another  objection  is,  to  the  admission  of  the  testimony 
tf  the  sheriff,  Blood  worth,  that  he  had  a  fi.  fa,  in  his  hands 
ipinst  Taylor  in  1856,  as  sheriff,  for  $1,500  or  $1,600,  and 
fct  he  searched  for  property  on  which  to  levy  the  same,  but 
^Md  find  none,  and  that  he  returned  the  same  with  an  entry 
f  ^imBabona;  that  he  considered  Taylor  insolvent,  etc.  The 
^ifecCion  urged  against  this  evidence  is,  that  the  fi,  fa,  with 
■  entries,  is  better  evidence  of  itself,  its  amount  and  the 
•Minis  on  it,  than  the  recollection  of  the  sheriff.     It  is 'true 
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that  the  paper  itself  would  better  show  what  it  was,  who  it 
was  against,  what  it  was  for  and  what  entries  were  upon  it; 
but  these  were  matters  not  in  dispute,  and  immaterial  to  the 
issue.  .The  object  of  the  testimony  was  to  show  the  insol- 
vency of  Taylor,  and  that  he  had  no  property  in  the  coun^ 
for  the  satisfaction  of  his  debts,  and  these  were  facts  thit 
could  be  shown  as  well,  perhaps  better,  by  the  sheriff  who 
made  the  search,  as  by  the  execution  and  the  entries  on  it; 
for  this  reason  we  think  there  was  no  error  in  this  ruling. 

3.  There  was  no  error  in  the  refusal  of  the  Court  to  allow 
the  defendant  to  prove  by  the  sheriff  that  the  securities  of 
James  Taylor,  as  guardian  of  James  A.  Wright,  had  paid  off 
a  judgment  against  them  and  Taylor  on  the  guardian's  bond; 
and  for  the  reason  assigned  by  the  Court  below,  that  the  fitot 
of  there  being  such  a  judgment,  and  the  connection  of  nid 
judgment  with  this  cause  could  only  be  shown  by  an  authen- 
ticated copy  of  the  record  of  that  cause.  The  mere  proof  of 
payment  of  a  judgment,  which  could  have  been  done  by  any 
disinterested  witness,  could  not  have  profited  the  defendant^ 
in  fact  it  would  have  been  irrelevant,  unless  it  also  appeared 
that  such  judgment  was  upon  the  same  cause  of  action. 

4.  Neither  was  there  any  error  in  tlie  refusal  of  the  Ooolt 
to  allow  the  defendant  to  prove,  by  the  securities  on  TayWi 
guardian  bond,  that  they  had  fully  accounted  and  paid  to  the 
complainant,  all  liabilities  to  the  complainant  in  this  fluit; 
because  it  was  an  attempt  to  get  before  the  jury,  indirectly, 
what  the  Court  had  just  very  properly  refused,  and  it  wil 
impossible  to  make  this  proof  without  going  into  the  subject 
matter  of  the  suit  in  Laurens,  in  which  the  judgment  was  had 
that  they  had  paid  off. 

5.  The  testimony  offered,  that  the  judgment  or  fi,  fa. » 
paid  off,  that  is,  the  one  against  Taylor  and  his  securities 
was  in  the  passessiou  oSf*  the  complainant,  who  was  absent  in 
the  army,  and  that  defendant  had  just  ascertained  that  said 
judgment  was  obtained  in  the  county  of  Laurens,  was  ii^ 
tended  to  support  the  motion  for  a  continuance,  to  enable  the 
defendant  to  obtain  an  exemplification  of  the  record  of  the 
judgment  against  Taylor  and  his  securities,  to  be  used  as  evi- 
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on  a  subsequent  trial.  All  applications  for  continu- 
Doe  are  addressed  to  the  sound  discretion  of  the  Court  below, 
Dd  with  that  discretion  this  Court  will  not  interfere,  unle« 
;has  been  flagrantly  abused.  We  cannot  see  but  that  it  was 
zoperly  exercised  in  this  case.  The  applicant  did  not  show 
bat  he  did  not  know,  long  before  the  trial,  that  there  was 
neh  a  judgment  or  record,  as  the  one  desired  to  be  used  as 
vidence,or  that  he  had  made  the  slightest  effort  to  obtain  it 
cfore  the  trial.  No  diligence  was  shown  to  have  been  used 
D  prepare  this  defence,  and  we  think  that  the  motion  ought 

0  have  been,  as  it  was,  refused. 

The  next  question  made  in  the  record  is  upon   the  refusal 

1  the  Court  to  charge  the  jury  as  requested  by  counsel  for 
lie  defendant ;  but  as  the  question  made  upon  the  charge 
^ven  constitutes  the  main  and  controlling  question  in  the 
SMe,  and  as  much  of  what  will  be  said  upon  the  one  applies 
to  the  other,  we  give  the  charge  the  precedence. 

The  Court  charged  the  jury  in  effect,  that  a  guardian,  ex- 
KQtor,  administrator,  or  other  trustee  of  like  character,  could 
not  assign  to  a  purcliaser,  for  value  or  otherwise,  a  promissory 
■ote  belonging  to  the  trust  which  he  represented,  and  if  the 
note  assigned  to  the  defendant  by  the  former  guardian,  was 
I  paper  of  that  description,  which  was  not  denied,  the  com- 
l^inant  was  entitled  to  recover.  We  hold  that  this  charge 
tK  erroneous. 

6.  The  legal  title  to  promissory  notes  and  other  evidences 
of  debt,  taken  by  a  guardian,  executor  or  administrator,  for 
tbeir  power,  duties  and  trust,  in  this  respect,  arc  the  same. 
Held  V.  Scheffelin,  7  Johns.,  chapter  150,  is  in  such  guardian, 
idministrator  or  executor,  and  he  has  the  right  to  collect  or 
d  and  transfer  the  same,  passing  the  legal  title  thereof  to 
k  transferee,  and  he  who  purchases  such  a  note  from  such 
nardian,  eta,  in  good  faith,  with  no  intention  to  commit  a 
iyd|  or  knowledge  that  one  was  intended  on  the  ward,  gets 
feahsolutely  good  title  to  the  paper,  although  he  may  know 
kit  the  note  belonged  to  the  guardian  as  a  part  of  the  estate 
I  hw  ward,  nor  is  he  liable  to  account  to  the  ward  or  any 
le  else  for  the  amount  of  the  note  so  purchased,  or  the  loss 
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accruing  to  the  ward  or  others  by  reason  of  sucii  assign  ment. 
This  power  is  lodged  in  the  gnardian,  as  well  as  in  exec- 
utors and  administrators,  for  two  reasons :  first,  for  the  benefit 
and  security  of  the  ward,  and  secondly,  for  his  own  security 
and  protection  against  loss.     Every  guardian,  administrator 
or  executor  is  jjrimafack  liable  to  his  ward  or  to  the  estate 
represented  for  all  notes  taken  by  him  in  the  discharge  of  the 
duties  of  his  office,  such  as  notes  taken  for  property  sold, 
rented  or  hireil,  money  lent,  or  for  balances  due  by  former 
administrators,  executors  or  guanlian.     He  is  liable  for  the 
solvency  of  all  such  notes.     lie  takes  them  in  lieu  of  moneyi 
and  as  an  investment,  and  he  must  see  to  it  at  his  peril  that 
the  notes  he  takes  are  good  and  solvent,  and  if  they  shoald 
not  be,  he  must  make  them  so.     From  this  liability  he  can 
only  be  relieved  by  the  clearest  and  most  satisfactory  show- 
ing to  a  Court  of  Equity,  that  the  makers  of  the  notes  were 
unquestionably  and  abundantly  solvent  for  tlic  amount  whea 
the  notes  were  mi^de,  and  that  tliey  have  since  become  insol- 
vent under  circumstances  that  could  not  reasonably  have  been 
anticipated  at  the  time,  and  so  suddenly  that  no  time  waB     V 
alloweil  him  to  prevent  the  loss.     In  other  words,  that  whih 
he  used  in  taking  the  note  all  necessary  precaution,  it  was 
not  subsequently  lost  by  any  neglect,  want  of  attentioD,  or 
mismanagement  on  his  part.  J 

This  is  his  liability,  and  a  wise  and  necessary  one  for  the       - 
protection  and  security  of  the  trust.     Notwithstanding  hii       ■ 
liability  is  of  this  stringent  character,  he  is  obliged  to  keep 
the  money  belonging  to  his  trust  actively  employed — it  must 
be  always  invested.     Besides  this,  he  must  clothe,  educate 
and  maintain  his  ward  in  a  manner  suitable  to  his  circnm-      ] 
stances  and  condition  in  life,  pay  all  debts  contracted  for  that 
purpose,  and  frequently  it  is  necessary  and  to  the  interest  of 
his  ward   to  change  the  character  of  his  investment,  eta 
Now  if  the  law  did  not  permit  him  to  negotiate  or  transfer 
the  notes,  either  for  the  benefit  of  the  ward  or  to  proteot 
himself  from  possible  or  probable  loss,  from  an  anticipateti 
insolvency  of  the  obligors  of  the  notes  before  he  could  secare 
or  collect  the  liability,  would  be  so  unjust  and  harsh  to  the 
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guardian  or  other  truBtei*  of  like  character,  as  to  deter  the 
modt  acceptable  |)er8oas  from  accepting  these  important  offices, 
and  would  operate  in  many  ceases  detrimental  to  tiic  best  in- 
terests of  the  ward.  Take  for  example  the  note  which  forms 
the  subject  of  this  suit.  It  was  given  to  tlie  former  guardian, 
in  payment  of  the  balance  due  by  the  makers,  as  administra- 
tors of  John  T.  Wright,  deceaseil,and  was  perhaps  a  part  of 
the  distributive  share  of  the  ward  in  that  estate. 

It  was  the  duty  of  the  guardian  to  have  receiveil  money 
instead  of  the  note,  but  if  he  had  no  immediate  use  for  the 
mouey  for  the  benefit  of  the  ward,  and  the  makers  were  per- 
fectly solvent,  it  was  better  to  take  tiie  note,  as  it  was  an 
immediate  and  active  investment,  but  if  suhsoquently  the 
guanh'an  needed  the  money  to  relieve  the  necessities  of  the 
ward,  or  to  make  a  more  profitsible  investment  for  him,  and 
he  could  not  collect  it  until  the  neccrfsiiy  or  opportunity  for 
bvestment  had  passed,  then  it  was  proper  for  him  to  nego- 
tiate the  note,  and  get  the  money  in  that  way  for  thc^e  pur- 
poses; or  again,  if  the  guardian   fonsaw  that  the  makers 
would  prove  insolvent,  if  a  collection  by  suit  was  attempted, 
it  would  be  all  important  that  he  should  have  the  power  to 
dispuse  of  the  note  to  protect  himself  from  a  probable  loss, 
vhis  ward  from  a  certain  one.     Hence  it  is,  that  tliis  class 
of  trustees  have  the  power  to  sell  and  assign  promissory  notes 
>       piyable  and   belonging  to   tlum   as   guardians,    etc.     But 
llthough  they  possess  tliis  power,  and  may  exercise  it  at  their 
I      Acretion,  nevertheless  such  securities  belong  to  the  trust, 
;      ttd  to  which  the  ward  or  ccstais  que  ttiLsi  have  the  ecpiitable 
tid^and  if  they  are  fraudulently  diverted  from  their  legiti- 
We  purposes,  by  the  guardian  or  other  pei'son,  then  they 
L     fe^  be  followed  into  the  hands  of  the  fraudulent  assignee 
^   Hd  recovered.    The  purchaser  is  not  obliged  to  inquire  into 
K   tte  motives  that  induce  the  guardian  to  sell,  and  if  he  buys 
K*  h  good  £i:th,  with  no  intention  to  commit  a  fraud  on  the 
■  feMy  or  knowledge  that  one  is  intended,  he  gets  a  good  title, 
V  dfiioagh  tlte  guardian,  or  other  like  trustee,  intends  by  the 
Ittnment  to  convert  the  security  to  his  own  use  in  fraud  of 
le  rights  of  Uiose  interested  in  the  trust.    So  important 
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have  the  Courts  coDsidei'ed  the  free  and  unqaalified  ezerdae 
of  this  power  or  right  hy  executors,  administrators  and  gou^ 
dians^  for  the  benefit  of  their  trust,  that  I  cannot  find  in  tlie 
books  a  single  case  where  such  assignment  has  been  dis- 
turbed, unless  there  was  some  contrivance  between  the  tnv- 
tec  and  purchaser  to  divert  the  fund  from  its  legitimate 
objects,  in  all  such  cases  it  is  now  well  settled  that  the  assignee 
shall  be  bound  to  make  the  devastavit  good.     In  the  earlier 
cases  the  rule  was  carried  much  further,  for  in  several  of 
them  the  assignment  was  held  to  be  good,  although  made  to 
secure  a  personal  debt  of  the  executor.     Nugent  vs.  Gifford, 
2  Ves.  Sr.,  269 ;  Mead  vs.  Owens,  3  Atkins,  237 ;  Whale 
vs.  Boothe,  4  Tenn.  Hep.,  625.     But  it  is  now  ruled  that  an 
assignment  to  pay  or  receive  the  personal  debt  of  the  execa- 
tor  is  a  devastavit  or  conversion,  for  which  the  assignee  shall 
be  bound.     Hill  vs.  Sampson,  7  Ves.,  152;  Hawkins  vu. 
Taylor,  8  Ves.,  209;  McLeod  vs.  Drumraond,  14  Ves.,  353; 
S.  C,  17  Ves.,  152;  Watkins  vs.  Cheek,  25  Sands,  199; 
Kcane  vs.  Eobert,  4  Madd.,  332;  Field  vs.  Scheffelin,  7 
John.  Ch.,  150.     Tlie  last  case  is  directly  in  point,  and  istbe 
only  one  of  an  assignment  by  a  'guardian  that  I  can  find. 
The  other  cases  cited  are  in  respect  to  assignments  of  securi- 
ties and  other  assets  by  an  executor,  but  the  same  principle, 
as  well  as  the  reasons  and  necessity  for  its  existence,  whidi 
enable  the  executor  to  exercise  this  power  over  the  atad^i 
give  to  the  guardian  like  power  and  control  over  notes  and 
other  securities  belonging  to  the  Mard,  tchich  have  been  taieh 
or  created  by  such  guardian  in  the  discharge  of  the  duties  (ff 
his  office.     The  only  ground  upon  which  these  assignments 
will  be  disturbed  by  the  Court  is,  that  they  are  fraudulently 
made,  that  is,  that  the  transfer  was  a  contrivance  by  the 
guardian,  to  which  the  purchaser  is  a  party,  to  convert  the 
security,  and  whenever  this  is  the  case,  the  purchaser  is  liable. 
It  was  upon  this  idea  that  the  bill  was  filed,  and  that  was  the 
case  complainant  endeavored  to  make  by  his  proof,  and  the 
one  that  defendant  was  resisting,  but  the  Court  cut  short  the 
whole  inquiry  by  charging  tliat  no  assignment  of  such  a 
paper  by  the  guardian  could  be  made. 
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7.  The  Court  properly  refused  to  give  the  request  of  de- 
fendant's counsel  in  charge,  because  there  was  no  liability  on 
the  part  of  the  defendant  for  the  amount  of  the  note,  unless 
he  was  a  party  to  its  fraudulent  conversion,  and  in  that  case 
his  liability  is  a  primary  one,  he  would  be  liable  as  much  to 
the  securities  on  the  guardian's  bond,  if  they  had  suffered  by 
the  transaction,  as  to  the  ward. 
Let  the  judgment  be  reversed. 


OASES 


ARGUED  AND   DETERMINED 


IX  TBC 


AT   ATHENS, 

NOVEMBER   TERM,  1862. 


Prbsbkt— JOSEPH  H.  LUMPKIN,   ) 

RICHARD  F.  LYON,        VJudom. 
CHARLES  J.  JENKINS,  J 


'^THARiNE  WoBTHEN  and  Gbeene  B.  Wobthen,  plain- 
tifis  in  error,  vs.  Jebemiah  Peabson,  defendant  in  error. 

*  When  the  whole  property  is  conveyed  by  the  testator,  if  there  be  one 
Pvt  of  the  property  with  respect  to  which  it  is  clear  that  the  testator 
^  not  intend  that  it  should  be  subject  to  the  claim  of  dower,  in  such 
**ie  the  wife  is  necessarily  put  to  her  election. 

'  Adttrge  of  an  annuity  upon  the  land,  or  ''a  support  and  home" 
^ber,  is  sufiBcient  to  put  her  upon  her  election. 

*hk  was  a  bill  in  equity,  tried  in  Hancock  Superior  Court, 
Mbn  Judge  Thomas  W.  Thomas,  at  the  April  Term,  1861. 

^Ke  &ot8  of  this  case  are  sufficiently  stated  in  the  opinion 
pie  Ooort,  as  pronounced  by  Judge  Lumpkin. 

W*  C.  McKinley,  attorney  for  plaintiffs  in  error. 

4u  H.  Stephens,  for  the  defendant  in  error, 
Yoii.  xxxin — 25.  (395) 
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By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

Stephen  Pearson  died  testate.  His  will  contained  the  fol- 
lowing items :  **  5th.  I  decree  and  bequeath  to  my  son,  Jere- 
miah, one  thousand  acres  of  land,  to  be  run  in  such  a  manner 
as  to  include  my  present  dwelling,  and  also  grist  mill,  cotton 
and  gin  housf,  and  bounded  by  the  Hues  to  be  marked  out" 
"  Item  9th.  It  is  my  will  and  desire  that  the  balance  of  the 
property,  to  be  kept  together  by  my  executor  on  the  real 
estate,  lying  in  this  count}',  until  my  son,  Flavius,  arrives  it 
lawful  age,  and  that  my  wife  and  &mily  be  supported  out  of 
it,  and  that  it  be  workeil  to  the  best  advantage,  so  as  to  im- 
prove my  estate  when  my  son,  Flavius,  arrives  at  law- 
ful age,  then  it  is  my  will  and  desire  that  my  real  estate 
be  turned  over  by  my  executor,  as  herein  decreed,  and 
that  the  personal  estate,  being  the  residue,  as  well  as  also  the 
rents,  issues  and  profits,  be  equally  divided  between  my  sonsi 
Jeremiah,  Stephen  and  Flavius,  and  my  daughter,  Greorgia 
Home."  ^'Item  10.  After  the  division,  as  contemplated  io 
the  last  foregoing  item,  I  enjoin  upon  my  son,  Jeremiah,  to 
give  his  mother  a  Lome  and  support  during  life,  liaving 
given  him,  as  I  conceive,  the  mast  valuable  share  in  my  real 
estate.     I  make  her  support  a  charge  upon  the  same" 

Leaving  out  of  this  opinion  every  thing  irrelevant,  I  will 
state  the  facts  according  to  the  construction  put  upon  them 
by  this  Court. 

The  plaintiffs  in  error  have  recovered  and  been  paid  a 
support  out  of  the  estate  of  Stephen  Pearson  up  to  Decem- 
ber, 1858,  when  Flavius  Pearson  became  of  age.  By  the 
judgment  of  the  proper  Court  they  have  also  been  allowed 
dower  in  the  real  estate  of  the  deceased.  By  agreement  of 
parties  compensation  in  money  was  substituted,  and  this  bill 
is  filed  to  have  decreed  a  sum  of  money  in  commutation  fi)r 
the  '^home  and  support"  for  life,  allowed  by  the  testator  to 
his  widow,  and  charged  upon  the  thousand  acres  of  land  left 
to  Jeremiah  Pearson. 

If  the  9th  item  of  this  will  stood  alone,  we  would  say 
unhesitatingly  that  the  support  given  to  the  widow  in  com- 
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mon  with  the  children  would  not  bar  hor  right  to  dower. 
It  is  the  opinion  of  some  that  the  acceptance  of  this  pro- 
vision, under  this  will,  would  constitute  no  bar  to  her  claim 
of  dower;  others  hold  that  the  acceptance  of  this  provision 
ocmstrains  her  to  conform  to  all  its  provisions,  renouncing  any 
right  inconsistent  with  them ;  that  no  person  can  accept  and 
rgect  the  same  instrument. 

We  pass  over  this  point.  The  question  now  is,  not  whether 
she  is  entitled  to  dower,  but  having  elected  to  take  it,  can 
she  claim  the  value  of  a  home  and  support  of  Jeremiah 
Pearson,  and  which  is  charged  upon  the  lands  decreed  to  him? 
We  think  not.  I  shall  not  attempt  to  reconcile  the  cases 
upon  this  subject.  They  are  ably  reviewed  in  the  note  in- 
White's  Equity  Cases  to  Sheatfield  vs.  S^ieatfield,  volume  1, 
272,  289,  to  which  reference  is  respectfully  made.  Moreover 
I  subscribe  to  the  principle  in  all  amplitude,  that  to  compel 
a  wife  to  elect  that  the  laws  and  provisions  of  the  will  must 
be  such  as  to  show  an  evident  intention  on  the  part  of  the 
testator  to  exclude  the  claim  of  dower,  the  provisions  of 
the  will,  or  some  of  them,  must  be  absolutely  inconsistent 
with  her  claim  of  dower.  But  where  the  testator  devised 
the  whole  of  his  property,  if  there  be  one  part  of  thiproperiy 
with  respect  to  which  it  is  clear  that  the  testator  did  not 
intend  it  should  be  subject  to  the  claim  of  dower,  it  follows 
that  he  did  not  intend  that  any  portion  of  it  should  be  sub- 
ject to  dower,  and  in  such  case  the  wife  is  necessarily  put  to 
her  election.  4  Madd.  Ch.  Kcp.,  68,  5th  ed.,  '61.  And  the 
charge  of  an  annuity  upon  the  land  in  favor  of  the  widow  not- 
withstanding there  is  some  contrariety  of  decision  in  England, 
are  held  to  be  clearly  settled  by  the  higher  authority  to  be 
safficient  to  put  the  wife  upon  her  election.     2  Edw.,  236. 

Here  the  wife  has  elected  to  take  dower  out  of  the  thou- 
sand acres  of  land  devised  to  Jeremiah  Pearson.  It  has  been 
sabstantially  allotted  to  her.  ^hall  she  now  have  '^a  home 
and  support"  charged  upon  the  same  land  ?  We  adjudge 
not.  The  Court  in  a  former  issue,  looking  only  to  the  sup- 
port allowed  her  in  common  with  children,  held  that  consti- 
tuted no  bar  to  dower.    That  judgment,  right  or  wrong,  is 
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irreveraible.  But  when  now  she  seeks  to  sutgeot  the  very 
lands  of  Jeremiah  Pearson  to  the  incambranoe  of  ''home  and 
support/'  oat  of  which  she  has  been  endowed^  we  sustain  the 
judgment  of  the  Circuit  Court  in  arresting  her. 

As  in  the  view  we  have  taken  of  the  rights  of  the  parties, 
a  reversal  upon  the  other  grounds  in  the  bill  of  exceptions 
would  be  ancillary^  we  forbear  to  notice  them. 

'Let  the  judgment  be  affirmed. 


OASES 


ARGUED  AND  DETERMINED 


IV  TBB 

AT   SAVANNAH, 

JAISrU-A.RY   TERM,  1863. 


Pbesext-JOSEPH  H.  LUMPKIN,    ) 

RICHARD  P.  LYON.         Undoes. 
CHARLES  J.  JENKINS,  j 


TRIBUTE  OF  RESPECT 

TO  THE  MEMORY  OF  GENERAL  THOMAS  R.   R.   COBB. 

At  the  January  Term  of  the  Supreme  Court  of  Georgia, 
^  at  Savannah,  the  following  report  and  resolutions  were 
^iitrodaoed  by  the  Committee  appointed  by  the.Court,  on  the 
of  the  Honorable  William  Law,  in  behalf  of  the  Bar: 


The  Bar  of  Georgia  have  received  with  sincere  emotions 
If  grief  and  regret,  the  sad  intelligence  of  the  death  of  Gene- 
M  Thomas  R.  R.  Cobb,  for  many  years  one  of  its  most 
tfedDiDt  and  dbtinguished  members.  In  the  decease  of  our 
IMher  we  recognize  the  loss  the  profession  has  sustained ;  a 
tata  the  Bench,  whose  labors  he  aided  as  well  by  his  exten- 
be  attainments  in  legal  learning,  and  the  industry,  research 
id  Kmnd  judgment  which  he  brought  to  every  case,  as  by 
li  Inoidy  clear  and  eloquent  advocacy  of  his  causes ;  a  loss 

(389) 
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to  the  Bar,  upon  whom  he  had  reflected  the  light  of  his  own 
great  legal  mind,  his  extensive  learning,  his  terapnlousoor- 
rectness  and  upright  bearing  in  the  discharge  of  all  profes- 
sional duties,  and  in  the  kindness  of  intercourse,  by  which  be 
had  contributed  so  much  to  its  social  enjoyment  and  fratoml 
feeling. 

He  has  passed  away,  and  left  to  us  in  the  path  he  trod  an 
example  at  once  honorable  to  his  memory  and  worthy  pf  oar 
imitation. 

Mr.  Cobb  was  not  only  the  able  and  learned  lawyer  and 
eloquent  advocate ;  he  was  also  the  good  man  and  virtaoos 
citizen,  adorned  with  all  the  Christian  graces. 

His  loss  is  great  to  the  Church  of  Christ  on  earth,  and  in 
particular  to  that  branch  of  it  to  which  he  stood  in  the  rela- 
tion of  membership.  It  will  be  felt  in  the  ecclesiastical 
bodies  with  which  he  was  connected,  and  where  his  eloqaent 
tongue  was  wont  to  guide  the  way  to  truth  and  right  in  their 
deliberations. 

As  a  citizen,  his  loss  will  be  deeply  mourned  in  the  com- 
munity of  his  home — as  a  statesman,  it  will  be  felt  and  de- 
plored in  Georgia  and  in  the  Confederate  counsels  of  the 
nation — as  a  patriot,  it  will  be  the  source  of  the  deepest 
regret  to  the  people  of  the  whole  Confederacy,  for  whose  lib- 
ertv  and  independence  he  laid  down  his  life  on  the  battle- 
field. 

It  is  fitting  and  becoming  that  this  Court,  which  has  so 
often  listened  to  his  enlightened  and  eloquent  arguments,  and 
this  Bar,  to  whom  he  has  Icfl  such  noble  examples  in  all  his 
varied  walks  in  life,  should  record  their  approbation  of  sach 
a  man.     Therefore,  be  it 

Resokedy  1st.  That  the  Bar  of  the  Supreme  Court  of  Geor- 
gia, here  assembled,  sine^irely  mourn  the  death  of  the  late 
Thomas  R.  R.  Cobb,  for  many  years  one  of  the  leading  minds 
and  ablest  jurists  of  the  State,  and  that  they  especially  sym- 
pathise with  the  immediate  family  and  friends  of  the  deceased, 
to  whom  his  loss  is  irreparable. 

2d.  That  the  Supreme  Court,  now  in  session,  be  requested 
to  enter  these  proceedings  on  their  Minutes  as  an  humble 
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iTibate  from  his  professional  brethren  to  the  worth  of  their 
'eparted  friend  and  brother. 

3d.  That  a  copy  of  these  proceedings,  properly  certified, 
\e  forwarded  to  the  widow  and  family  of  the  deceased,  and 
hat  the  pnblic  journals  throughout  the  State  be  requested  to 
publish  them. 

Savannah,  January  13th,  1863. 

Judge  Jenkins  responded  as  follows : 

The  Court  receives  this  heartfelt  and  merited  tribute  to 
•or  deceased  brother  with  melancholy  pleasure.  Death  is 
he  doom  of  humanity,  as  fearful  as  it  is  inevitable.  When 
ihe  sands  of  four-score  years  have  nearly  run  out,  the  springs 
«f  vitality  failed,  and  a  once  vigorous  intellect  waned,  it 
would  seem  the  rest  appropriate  to  exhausted  nature.  Yet, 
even  then,  how  often  do  the  descendants  of  two  or  three  gen- 
erations gather  around  the  couch  of  death,  with  heaving  hearts 
and  weeping  eyes,  uttering  the  ejaculation — a  little  longer ; 
Oh  Lord!  a  little  longer;  let  the  feeble  spark  glimmer;  let 
the  patriarch  breathe  to  cheer  and  to  bless  us.  But  when  the 
young,  the  gifted,  the  good,  and  the  active,  bound  to  life  by 
ties  filial,  fraternal,  matrimonial,  and  parental,  is  stricken 
Jown  in  mid  career  of  usefulness,  we  feel,  not  grief  only,  but 
Wondering  awe;  and  when  the  poignancy  of  fresh  sorrow  has 
nbsided,  in  reverential  amazement,  we  whisper,  it  is  a  mystery 
"-deep — ^unfathomable.  Such,  with  the  startling  concomi- 
tant of  death  on  the  battle-field,  in  a  heroic  struggle  for  free- 
dom, was  the  demise  of  Thomas  II.  R.  Cobb. 

It  is  my  privilege  to  have  known  the  parents  of  our  brother, 

before  they  rejoiced  in  him  as  a  son — to  have  known  him  in 

ehildfaood,  in  youth,  and  in  manhood — to  have  marked  the 

ewly  promise  he  gave,  and  to  have  witnessed  its  fulfillment. 

I  8BW  with  what  earnestness  he  entered  upon  his  collegiate 

QDOne,  (that  striking  type  of  after  life) — how  faithfully  he 

'ttadied — how  manfully  and  generously  ho  bore  himself  in  its 

QObteBtB  for  pre-eminence — how  successfully  he  achieved,  and 

llow  modestly  he  wore,  the  honors  that  stimulated  young 

%Bilntion.     I  was  present,  when^  standing  just  at  the  bourne 
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which  separates  the  preparatory  from  the  active  stage  of  life, 
he  received^  from  venerated  preceptors^  his  passport  into  thf 
latter,  and  mingled  my  tears,  with  those  of  his  attached  daas- 
mates,  under  the  melting  pathos  of  his  eloquent  yaledictCNry. 
What  he  was  to  them,  he  afterwards  became  to  us,  in  that 
brotherhood,  who  soon  welcomed  his  advent  among  them,  and 
who  now  look  sorrowfully  upon  his  vacant  place. 

With  what  success  he  practiced  his  profession,  the  publio 
will  know;  his  great  ability  and  varied  learning  as  a  lawyer, 
and  his  power  as  an  advocate  are  more  fully  appreciated  by 
his  brethren.     From  the  usually  irresistible  attraction  of  tho 
political  arena,  though  eminently  qualified  to  conciliate  pop* 
ular  regard,  (without  condescending  to  the  demoralizing  arts 
of  the  demagogue)  and  to  lead  the   masses,  he  persistently 
turned  away,  until  near  the  close  of  his  life.     It  was  not  that 
an  extended  and  laborious  practice  tasked  the  full  measun 
of  either  his  time  or  his  capacity,  but  that  he  wisely  dis- 
cerned an  incompatibility  between  professional  and  politioil 
pursuits.     Seeing,  however,  other  fields  of  usefulness,  by  no 
means  fully  occupied,  open  arouud  him,  he  found  time  to  do 
his  devoir  in  them,  without  being  truant  to  his  vocation.   In 
all  the  benevolent  enter{)rises  of  the  day,  having  for  their 
objects  the  alleviation  of  individual  suffering,  the  elevadoa 
of  the  standard  of  education  and  of  morals,  and  the  diffii- 
sion  of  the  Scriptures,  he  bore  a  prominent  part.     The  time 
is  not  yet,  for  the  full  appreciation  of  his  efforts  in  the  cauK 
of  education,  but  it  will  come.     The  agencies  he  devised  and 
was  chiefly  instrumental  in   putting  into  operation,  are  at 
work,  and   their   fruits  will   redound  to  his   imperishable 
honor.     Many  of  us  have  seen  and  may  see  again,  in  the 
place  of  his  residence,  one  temple  of  the  living  God,  and  two 
imposing  edifices,  consecrated  severally  to  the  education  of 
the  sexes,  to  the  erection  of  two  of  which  he  contribated 
liberally  of  his  means,  the  fruit  of  untiring  industry,  and  of 
all,  the  largest  share  of  personal  effort  and  influence.    And 
in  the  services  and  exercises  appropriate  to  each,  his  wtf 
always  a  leading  mind. 

As  a  reporter  of  this  Court,  as  a  digester  of  the  laws  of 
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Georgia,  and  as  one  of  three  oodifiers,  by  legislative  authori- 
ty, his  name  is  inscrilied  on  many  volumes,  not  of  utility 
only,  but  of  prime  necessity.     As  a  lecturer  in  tlie  law-school 
attached  to  our  University,  he  inspired  his  pupils  with  a  love 
of  the  noble  science  he  taught  and  practiced  with  a  rare 
ability.     Added  to  all  this,  and  still  aside  from  the  routine 
of  his  vocation,  he  found  time  to  prepare  a  treatise  in  defense 
of  the  peculiar  institution  of  his  native  and  ardently  loved 
SoQth,  which  evinces  patient  research  and  marked  ability, 
the  extended  circulation  of  which  will  tend  to  enlighten  the 
ignorance  and  confound  the  prejudice,  which  have  seconded 
too  effectually  the  crusade  against  it,  of  a  malignant  fanati- 
cism.   Yet,  with  occupations  so  varied,  and  all  well  and 
thoronghly  performed,  Mr.  Cobb  was  in  his  social  relationSj 
no  recluse.     Benignant  in  feeling,  cheerful  in  temper,  and 
brilliant  in  conversation,  he  delighted  in  the  interchange  of 
kind  offices,  personal  courtesies,  thoughts  that  refresh  rather 
than  task  the  intellect,  and  mirthful  sallies  that  exhilarate, 
without  debasing  the  spirit. 

Nor  was  wanting  in  him,  the  crowning  glory,  in  the  ab- 
seDoe  of  which,  the  most  elevated  character  is  lamentably 
inoomplete.     Fnlly  persuaded  that  man's  interests  and  obli- 
gations are  not  limited  by  the  confines  of  earth,  and  that  for 
each,  death  but  bridges  the  gulf  between  time  and  eternity, 
be  knelt  early,  an  humble  penitent  at  the  foot  of  the  Cross — 
knelt  there,  a  wrestler  in  prayer,  until  with  a  realizing  sense 
of  absolution  from  on  high,  he  arose^a  convert  and  a  devotee. 
Thenceforth,  neither  laggard  nor  idler  he  in  the  vineyard 
of  his  Master.     His  active  usdTuloeife  'in  the  branch  of  the 
diorch  to  which  he  attached  himself,  was  no  less  fruitful  of 
^^mlts,  than   in  other  departments  df  social  regeneration. 
Would  you  learn  the  extent  and  character  of  his  personal 
Uiflaeocei  operating  by  consistent  example  and  friendly  pre- 
'Oapt^  noiselessly  permeating  the  society  in  which  he  lived, 
t    toothing  the  sorrows,  solving  the  perplexities,  and  directing 
F    ^6  energies  of  individuals,  inquire  of  the  dwellers  in  Athens. 
I    Aak  them  of  what  they  were  bereft,  when  Cobb  fell,  upon  a 
distant  battle-field.    Could  these  testimonies  be  collected  and 


394  SUPREME  COURT  OF  GEORGIA. 


Tribute  of  Respect  to  Geneiml  Cobb. 


preserved  the  record  would  serve  to  embellish  a  life  of  even 
patriarchal  span. 

It  is  a  curious  and  instructive  inquiry,  how,  in  somewhat 
less  than  a  score  of  years,  one  man  accomplished  so  mnch  of 
varied  achievements;  and  however  difficult  the  task, or pn- 
snmptuous  the  effort,  eulogy  of  the  dead  would  fail  of  its 
noblest  aim,  instruction  for  the  living,  did  we  shrink  from 
the  attempt.  That  he  brought  to  his  work  great  natuitl 
endowments  and  scholastic  acquirements,  is  certainly  troe; 
but  these  are  talents  that  may  be,  and  ofleu  are,  wrafiped 
in  a  napkin,  and  buried.  How,  then,  were  his  emplojed? 
Having  chosen  his  avocation,  he  carefully  surveyed  the 
field  of  his  prospective  operations,  and  felt  himself  douU? 
pledged — self-pledged,  and  pledged  to  society  for  the  bestowil 
of  the  full  measure  of  labor  required  for  its  proper  caltoit 
On  the  island  of  the  enchantress,  to  which  thousands  resort 
in  pursuit  of  sensual  pleasures,  and  afler  draining  the  poi- 
soned cup,  lie  do>vn  to  die,  brutalized  in  their  natures,  if  not 
in  their  forms,  lie  never  set  foot.  Moreover,  from  that  kv 
ignoble,  though  equally  self-indulgent  palace,  over  whose 
portal  are  inscrilicd  those  words  so  inviting  to  indolent  ni- 
tures,  "  otium  cum  di{piitate"  he  turned  away  in  drsgai^ 
choosing  rather  for  his  motto,  ^Uaborem  cum  utiUtatc"  He 
early  and  persistently  inured  himself  to  intellectual  labor- 
performed  it  daily — syslematically,  giving  to  his  stated  voct- 
tion,  as  much  as  strict  conscientiousness  demanded  for  the 
exigencies  of  each  day. , 

For  recreation,  he  turned  into  lighter  fields  of  labor,  sod    . 
as  moral  and  religioifts  ^jVtcriVises,  social  duties,  literary  read- 
ing and  compasition.     His  nearest  approach  to  dissipation, 
consisted  in  regulated  ancf  refined  social  pleasures,  which  so  J 
happily  relax  the  tension  of  severely  tasked  intellect.    Whit-  '■ 
ever  he  undertook,  he  did  as  promptly  and  as  thoroughly  is  ' 
circumstances  permitted.     He  knew  no  long  arrcar  of  post- 
poned duties,  which  grow  daily  more  repulsive,  by  procn*- 
tination,  until,  at  length,  they  weigh  like  an  incubus,  d^ 
pressing  body,  and  mind,  and  spirit. 

He  avoided  pursuits  incompatible  with  his  chief  avocatioD, 
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bat  secured  relief  by  blending  with  it,  congenial  occupations. 
Daily  employed  in  an  arena  of  contention,  he  was  emphati- 
oally  a  man  of  peace.  Severely  just  in  his  dealings;  and  in 
■11  the  relations  of  life,  combining  the  fortiter  in  r^,  with  the 
matnUrin  modoj  he  inspired  confidence,  u{)on  which  he  stood 
■8  upon  a  rock;  and  conciliated  good  will,  which,  fanned  and 
refreshed  him,  as  a  zephyr  of  spring.  Finally,  toiling  daily, 
■8  became  a  denizen  of  earth,  he  daily  worshipped  as  became 
an  heir  of  Heaven.  Toil  predisposes  to  worship,  in  antici- 
pation of  "  the  rest  that  remaineth  ;''  and  worship  stimulates 
lo  toily  by  quickening  conscience. 

In  the  political  commotion  which  two  years  since  inaugu- 
rated a  revolution  disrupting  the  American  Union,  intended 
bj  its  projectors  to  be  peaceful,  but  culminating  in  the  san- 
guinary war  which  now  desolates  our  country,  impelled  by 
the  suggestions  of  patriotism,  he  abandoned  his  cherished 
pnrsuits,  and  with  the  enthusiasm  and  energy  of  his  nature 
threw  himself  into  the  movement.  He  counselled  and  urged 
hiB  fellow-citizens  of  Georgia  to  the  act  of  secession,  was  a 
member  of  the  Convention  that  ordained  it,  and  of  that  other 
which  formed  of  the  withdrawn  sovereignties  a  new  Confed- 
eracy. In  this  work  of  pulling  down  and  building  up 
governments,  the  gravest  and  most  responsible  of  earthly 
enterprises,  he  exhibited  a  facility  in  labor,  a  maturity  of 
judgment,  and  a  richness  of  resource,  that  could  have  been 
reasonably  expected  only  of  practise<l  statesmanship.  Hav- 
ing thus  developed  an  adaptation  to  political  life,  and  fairly 
entered  upon  its  course,  with  a  clear,  open  road  to  advance- 
ment before  him,  he  might  have  served  his  country  and  won 
higher  distinction,  personally  secure  from  the  perils  of  war. 
Bat  no  1  having  advised  a  course  of  action  which  resulted  in 
wafi  he  could  not  brook  peaceful  though  honorable  public 
employment  within  sight  of  embattled  hosts  and  within  hear- 
ing of  the  cannon's  roar.  Girding  on  the  sword,  be  lefl  one 
newly  tried  field  of  action  where  service  rendered  had  con- 
ferred distinction,  and  repaired  to  another  yet  more  foreign 
to  his  tastes  and  habitudes.  Of  his  brief  but  fatal  military 
career  I  shall  attempt  no  review.    Suffice  it  to  say,  that  there, 
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as  elsewhere,  he  coald  not  be  stationary.  Onward  and  up- 
ward seemed  to  be  the  tendency  of  his  nature.  Ue  attained 
the  rank  of  brigadier-general,  and  to  his  generalship  and  bis 
prowess  the  illustrious  Lee,  master  of  the  art  of  war,  to  whose 
corps  he  was  attached,  has  borne  ample  testimony.  Haviog 
for  many  months  endured  the  toils,  privations  and  dangos 
of  active  service  with  unshaken  constancy,  on  the  ever  mem- 
orable field  of  Fredericksburg,  after  three  repulses  of  vigo- 
rous assaults  upon  the  position  assigned  him,  his  life  wat 
out  in  a  blaze  of  heroism.  There  he  sealed  his  patriodflm 
with  his  heart's  blood,  and  there  over  his  lifeless  remains  the 
standard  of  his  conptry  waived  triumphant  when  the  dm  of 
battle  was  hushed. 

His  senior  brethren  gladly  bear  witness  of  his  exalted 
worth ;  let  his  coevals  take  up  his  useful  though  unfinished 
roll  of  life;  let  his  juniors  emulate  his  virtues  and  hisdeedi. 
We  all  deplore  his  early  demise,  and  would  fain  tender  to  the 
inmates  of  that  darkened  and  desolate  mansion,  once  illn- 
mined  with  the  light  of  his  life  and  warmed  by  the  glow  of  I 
his  affection,  the  profound  sympathy  of  a  brotherhood  he  ^ 
loved  and  adorned. 

i 

4 


SAVANNAH,  JANUARY  TERM,  1863,      397 

. — » 

Milledge  vs,  Gardner. 

EOT  MnJiRDQE,  plaintiff  in  error,  vs.  James  Gabdneb, 

seoority,  defendant  in  error. 

LapMe  of  Hmef  short  of  the  period  fixed  by  the  Statute  of  Limita- 
oaa,  may  be  considered  by  the  jury,  in  connection  with  other  circum* 
ancei ,  in  determiking  whether  payment  might  be  presumed. 
i  period  of  nineteen  years  and  nine  months  had  elapsed  from  the 
Xtnul  of  the  cause  of  action  to  the  bringing  of  the  suit,  during  that 
me  the  defendant  and  debtor  was  solvent,  and  the  plaintiff  and  holder 
Tike  obligation  insolvent;  besides  this,  the  defendant,  as  security 
r  the  plaintiff,  had  been  compelled  to  pay  off  a  debt,  and  the  partiei 
id  bad  a  settlement  of  this  matter,  and  the  plaintiff  had  given  his  and 
lother's  note  to  a  third  person  for  the  balance  so  paid  out  for  him, 
Inch  note  had  been  sued  to  judgment  by  the  defendant :  Hddy  that 
lete  were  proper  circumstances  to  be  submitted  to  the  jury,  and  un- 
iplai&ed,  were  sufficient  to  raise  the  presumption  of  payment. 

Oomplaint,  in  Richmond  Saperior  Court.  Tried  before 
dice  Holt,  at  the  June  Adjourned  Term,  1860. 

Beferenoe  ia  made  to  the  opinion  of  the  Court  for  the  &ct8 
the  case. 

Sheed,  for  plaintiff  in  error. 

SiARNES,  contra. 

A/  the  Court — ^Lyon,  J.,  delivering  the  opinion. 

This  was  an  action  in  complaint  by  the  plaintiff,  John 
SUedge,  against  James  Gardner,  Junior,  in  the  Superior 
'Hut  of  Richmond  county,  upon  the  endorsement  of  the 
findant  of  the  bond  of  one  John  F.  McKinne,  payable  to 
9  defendant,  his  heirs  and  assigns,  for  the  sum  of  $2,600, 
tad  10th  June,  1837.  The  bond  was  signed  and  sealed  by 
dQime,    The  endorsement  was  as  follows : 

^For  valae  received,  I  do  hereby  assign  the  within  obliga- 
IK  to  John  Milledge,  June  10th  1837. 

''James  Gabdneb,  Jb,*' 

Bm  defendant  plead  payment,  lapse  of  time,  set-off,  and 
f  gcnenl  isBae. 
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The  suit  was  commenced  on  the  14th  day  of  U 
1857,  nineteen  years  and  nine  months  after  the  endoreei 
The  plaintiff  put  in  evidence  the  bond  and  endorsemen 
closed.  The  defendant  put  in  evidence  several  judgt 
at  the  instance  of  the  Bank  of  Augusta,  against  the  plai 
Ann  Milledge  and  himself,  obtained  28th  January,  ] 
on  a  note  made  by  plaintiff,  and  on  which  the  defendant 
Ann  Milledge  were  accommodation  endorsers  for  the  so 
$900,  dated  5th  January,  1842,  and  payable  at  the  Boi 
Aguusta  to  the  order  of  the  defendant.  The  execution  in 
from  the  judgment  against  the  defendant  was  satisfiei 
this  payment  of  the  principal,  interest  and  cost  due  thei 
on  the  2d  January,  1850.  The  defendant  also  put  in 
deuce  a  judgment  and  execution  in  favor  of  himself  ag 
the  plaintiff  and  Ann  Milledge,  obtained  on  the  18th 
of  May,  1857,  for  the  sum  of  $665  55 ;  on  a  note  for  i 
payable  to  the  order  of  Amos  Whitehead,  dated  25t 
June,  1850,  and  reduced  by  payments  on  the  same  previ< 
to  the  judgment,  to  the  principal  sum  for  which  it  was 
dered.  It  was  agreed  that  this  note  was  given  by  the  mi 
thereof  to  Whitehead  for  the  benefit  of  the  plaintiff,  an 
liquidation  of  the  amount  he  had  previously  paid  od 
judgment,  first  above  stated  in  favor  of  the  Bank  of 
gusta. 

The  defendant  also  put  in  evidence  three  due  bills  i 
by  plaintiff  to  himself  for  cash  loaned  :  One  for  $25, 
October  11th,  1852;  one  for  §20,  dated  September  6th,  1 
and  the  other  for  $150,  dated  7th  September,  1853. 

The  defendant  proved,  by  Thomas  Barrett,  that  thep' 
tiff  had  been  insolvent  from  about  1840  or  1843,  and 
he,  the  plaintiff,  had  owed  the  witness  by  judgment. 

To  this  evidence  the  plaintiff  objected  on  the  ground 
it  was  irrelevant.     The  Court  overruled  the  objection, 
constitutes  the  first  exception  in  the  record. 

The  defendant  further  proved,  by  Ebenezer  Stames, 
he,  the  defendant,  from  the  date  of  the  bond  sued  upo 
the  commencement  of  this  suit,  had  been  in  such  pecui 
circumstances  and  credit  as  rendered  him  able  at  any 
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}  have  paid  this  bond.  To  this  testimony,  the  plaintiff  also 
bjected  as  irrelevant  The  Court  overruled  the  objection, 
id  this  is  the  second  exception. 

The  plaintiff,  then,  by  way  of  rebuttal,  put  in  evidence  a 
Iter  from  the  defendant  to  himself,  written  previously  to 
le  execution  of  the  bond,  on  the  10th  of  May,  1837,  in 
iference  to  the  transaction,  as  we  suppose,  out  of  which  this 
sbt  grew.  As  the  letter  is  long  and  refers  to  much  that  is 
A  material  to  the  issue,  I  extract  the  substance  for  which  it 
■8  offered,  as  we  suppose.  It  appears  from  this  letter,  for 
lis  is  all  the  light  we  have  on  this  subject,  that  some  time 
Aire  this,  these  parties,  acting  together,  had  raised  and  put 
ito  the  hands  of  the  obligor  of  the  bond,  as  their  common 
i;eiity  the  sum  of  $5,000,  to  be  placed  in  tlic  hands  of  Tracy 
i  Gould,  for  the  use  of  which  Tracy  &  Gk)uld  were  to  pay 
lem  one  and  one  half  per  centum  per  month.  MoKinne 
■d,  subsequently  to  his  receipt  of  the  money  for  the  purposes 
ated,  informed  the  parties  that  the  money  was  invested  as 
ixeeted ;  that  the  money  Nvas  employed  as  directed,  and  on 
18  &ith  of  this  representation  the  defendant  had  taken  the 
rhole  transaction  to  himself  and  assumed  the  payment  of 
lie  note  given  by  plaintiff  for  his  share  of  the  investment. 
lie  writer  had  just  heard  of  the  failure  of  Traqr  &  Gt)uld, 
be  probable  faithlessness  of  McKinne,  and  the  certain  loss  of 
be  $5,000.  The  defendant  thought  as  both  had  been  im- 
ved  upon,  and  each  had  acted  upon  the  representation  of 
kit  common  agent,  as  to  the  actual  condition  and  employ- 
lent  of  the  fund,  that  he  was  not  liable  for  that  portion  of 
be  same  which  he  had  assumed  to  or  for  the  plaintiff,  but  of 
bii  he  proposed  to  confer  with  him.  The  writer  appeared 
ifisel  that  the  lo3s  of  this  sum,  together  with  another  heavy 
It  aboat  the  same  time,  would  be  disastrous  to  his  fortune. 
lis  letter  states,  that  the  "  transaction  (is)  all  important  to 
)t^a»U  trill  embarrass  (him)  most  seriously — ^though  it  will 
Mnaroely  felt  by  you,''  the  plaintiff.  Again:  "We  have 
in  deceived,  and  to  me  the  deception  has  been  fatal.  These 
Mi  will  take  every  dollar  I  am  worth.''  Speaking  of  his 
lioneray  he  says,  **  I  can  protect  them  from  loss,  and  also 
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joUy  with  the  exoepHtfn  of  the  one  half  of  this  amoutd  &J. 
F.'b  hand," 

The  Court  charged  the  jury,  ''that  evidence  going  to  show 
the  insolvency  of  the  plaintiff  and  that  subsequent  traosac- 
tioDB  had  taken  place  between  them  since  the  making  of  said 
bond,  might  be  taken  into  consideration  by  them  as  presump- 
tive evidence  of  payment,  though  the  statutory  bar  of  twenty 
years  had  not  run  against  the  bond ;  that  they  could  tab 
into  consideration  the  pecuniary  circumstances  of  the  parties 
and  the  transactions  between  them,  as  testified  to  and  addaoed 
in  evidence ;  and  that  they  were  authorized,  if  there  was  sueh 
evidence,  to  consider  it  as  presumptive  evidence  of  paymest^ 
though  the  paper  sued  on  had  not  been  barred  by  the  statp 
ute." 

To  this  charge  the  plaintiff  excepted,  and  this  forms  the 
third  and  last  exception  in  the  record. 

The  charge  is  copied  from  the  bill  of  exception,  and  iait 
the  presiding  Judge  did  not  think  he  was  fairly  repreaentei 
He,  however,  did  not  think  proper  to  alter  the  form  in  which 
it  was  placed  by  the  counsel  who  prepared  it ;  but  added, 
after  he  had  signed  the  certificate  required  of  him  by  law, 
and  which  completes  that  record,  the  following  explanitimi: 
''  I  do  not  think  the  instruction  of  the  Court  to  the  jvatjt 
so  stated  that  it  will  be  properly  understood.  One  of  the 
defendant's  pleas  was  that  of  payment.  The  jury  were  loU 
that  this  plea  was  of  a  iact  that  must  be  proven  to  their  sai- 
isfiau^tion  before  the  plea  could  be  allowed,  but  that  the  &ft 
might  be  established  either  by  positive  or  presumptive  evi- 
dence, that  mere  length  of  time,  short  of  twenty  years,  would 
not  raise  such  presumption,  but  that  great  length  of  time 
taken  in  connexion  with  other  circumstances  might  be  ood- 
sidered  by  the  jury  in  determining  whether  the  facts  piovea 
would  raise  the  presumption  of  payment,  that  they  might 
consider  not  only  the  length  of  time  since  the  debt  was  mai^ 


i 


but  the  condition  of  the  parties,  the  necessities  of  the  plain- 
tiff, and  the  ability  of  the  defendant  to  pay — their  transactieoi  j 
with  each  other,  and  everything  affecting  their  mutual  reb- 
tions  which  had  been  put  in  evidence,  and  from  the  whde 
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fthejr  must  decide  whether  or.  not  the  piroof  was  sufficient  to 
•Qstain  the  plea." 

His  Honor  does  not  think  his  addenda  to  be  more  than  an 
extended  explanation  of  the  principle  he  is  represented,  by  the 
Ull  of  exceptions,  to  have  charged;  but  it  is  more :  it  evolves 

additional  idea,  and  that  is,  that  the  great  length  of  time 
had  elapsed  from  the  creation  of  the  debt  to  bringing 
the  suit  might  be  considered  in  connection  with  the  other  cir- 
cumstances of  the  case,  in  determining  whether  there  was  a 
■officient  presumption  of  payment  raised  to  anthorize  them  to 
90  fipd.  We  have  no  doubt  but  that  the  Judge  did  so  charge, 
but  as  the  fact  is  not  ccrtificil  to  us  in  ttie  bill  of  exception^, 
to  which,  alone,  we  must,  by  law,  look  for  the  facts,  we  could 
not  give  either  party  the  benefit  of  the  point,  as  we  have 
uniformly  decided,  if  it  could  affect  the  judgment.  As  it  does 
not,  we  will  consider  the  addenda  of  the  presiding  Judge  as 
the  charge  actually  given  to  the  jury,  and  the  one  to  which 
the  plaintiff  excepted. 

The  objections  to  the  testimony  of  the  witnesses,  Barrett 
ead  Starnes,  being  founded  on  its  relevancy,  none  other  exist, 
depends  upon  that  made  to  the  charge.  If  the  charge  was  a 
proper  one,  the  evidence  was  relevant.  Each  points  to  the 
same  things.  Was  the  solvency  of  the  defendant  from  the 
time  his  liability  began  to  the  institution  of  the  suit,  a  period 
of  nineteen  years  and  nine  months,  coupled  with  the  embar- 
rassed or  insolvent  condition  of  the  plaintiff  for  a  period  of 
fourteen  years  preceding  the  suit,  a  circumstance  from  which 
the  jury  might  presume  payment?  That,  the  .question  made 
by  the  evidence  as  well  as  by  the  charge,  they  are  therefore 
to  be  considered  together  as  but  one  question. 

1.  Was  the  charge  a  proper  one,  under  the  circumstances? 
We  think  that  it  was.  Mere  lapse  of  time,  short  of  the  period 
fixed,  by  the  statute  of  limitation,  as  a  bar  to  a  suit  on  the 
purtioular  cause  of  action,  will  not,  of  itself,  raise  a  presump- 
tion of  pliyment;  but  when  other  circumstances  exist  that  have 
a  tendency  to  raise  the  presumption,  great  lapse  of  time,  be- 
tween the  accrual  of  the  liability  and  the  commencement  of 
the  suit,  may,  as  in  this  case,  very  properly,  be  considered, 
Vol.  XXXIII — 26. 
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not  as  a  circumstanoeW  itself,  but  in  connection  with  and  in 
aid  of  the  other  circumstances  of  the  case.  At  common  law, 
a  debt  was  presumied  by  the  courts  to  be  paid  after  the  lapse 
of  twenty  years.  No  period  short  of  that  conld  be  considered 
for  that  purpose  unless  there  were  other  circnmstances;  then 
it  might  be,  in  connection  with  snch  other  &ct8,  and  it  will 
and  ought  to  have  a  greater  or  less  operation,  as  it  is  of  greater^ 
or  less  extent.  Winchelsea  Causes,  4  Burr,  1962;  Henderson 
vs.  Lewis,  9  Sergeant  &  Rawie,  379. 

2.  The  circumstances  relied  upon  to  raise  the  presumption 
were  not  only  relevant  and  proper  to  be  submitted  to  the  jary^ 
but  unexplained,  as  they  were,  were  altogether  sufficient  to 
create  the  presumption  of  payment.  They  were,  first,  tbe 
entire  solvency  and  ability  of  the  defendant  during  the  whole 
time,  a  period  only  short  of  twenty  years  .by  less  than  three 
months,  to  pay  the  debt,  in  connection  with  the  insolvemy 
and  embarrassment  of  the  plaintiff  for  something  more  than 
fourteen  years  immediately  preceding  the  commencement  of 
the  suit.  During  this  time  the  plaintiff  )vas  pressed  by  judg- 
ments, and  was  forced  to  borrow,  at  different  times,  smaO 
sums  of  money  from  the  defendant,  for  his  present  wants,  for 
which  he  gave  his  due-bills.  In  addition  to  this,  the  defend- 
ant, during  the  time,  having  been  compelled  to  pay  off  i 
judgment  obtained  against  him,  in  favor  of  the  Bank  of 
Augusta,  as  endorser  for  the  plaintiff,  had  had  a  settlement 
or  accounting  with  the  plaintiff  on  account  of  the  money  so 
paid  out  for  him,  and  the  plaintiff,  in  settlement  of  the  debt 
so  incurred,  had  given  his  and  his  mother's  note,  payable  to 
a  third  person,  Mr.  Amos  Whitehead,  for  the  sum  of  |960, 
for  the  benefit  of  the  defendant.  This  note  had  been  sued  to 
judgment  by  the  defendant  against  its  makers,  and  was  at  the 
trial  open  and  unsatisfied.  These  circumstances  are  sofitrong 
that  it  is  difficult  to  account  for  them  on  any  other  suppoo- 
tion  than  that  the  debt  was  paid.  That  one,  greatly  embi^ 
rassed  should  hold  a  debt  for  the  large  sum  of  $2,600  besidfli 
interest,  on  a  solvent  person  living  in  the  same  city  ^th 
himself,  for  a  period  of  nineteen  years,  and  during  the  tima 
should  have  a  settlement  with  the  debtor  and  give  to  sQch 
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debtor,  or  rather  to  a  third  peraon  for  the  debtor,  his  note 
wSh  Kounfy,  for  the  balance  due  hy  him  to  such  creditor  on 
Koonnt  of  money  paid  out  hy  the  debtor  for  him,  is  inoredi- 
Ue.    Yet  BQch  ia  the  fact,  if  this  debt  has  not  been  paid. 

Whether  the  letter,  written  hy  the  defendant  to  the  phio- 
tiff  in  reference  to  the  transaction  out  of  which  the  debt  grew, 
explained  or  accounted  for  these  circumstances,  was  a  question 
entirely  for  the  jury,  and  they  by  their  verdict  declared  that 
it  did  not. 

Let  the  judgment  be  affirmed. 


I 


JiMBB  P.  Bdrbouohs,  plaintiff  in  error,  v3.  The  State  of 
Geokoia,  defendant  in  error. 

L  Thit  CUB  dii^gnuked  from  the  case  of  Cohron  Ti.  The  State,  20  Ok . 

a,  T62. 
IjLneiT  trial  gr&ntad  on  thagTODnd  that  one  of  the  jarj  waa  orer  oixty 

jears  of  age,  and  the  Eact  aaknowa  to  the  prUonet  and  to  hii  coaoMl 

lalil  after  cocTiction. 

Uurder,  in  Chatham  Superior  Court.  Tried  before  Judge 
Flehino,  at  May  Term,  1862. 

James  P.  Burroughs  was  put  upon  his  trial  for  the  murder 
itf  Thomas  Garmody,  and  the  jury  returned  a  verdict  of 
volontary  manslaughter.  Whereupon  bis  counsel  moved  the 
Judge  for  a  new  trial  on  the  following  grounds : 

ht  That  the  verdict  rendered  in  said  case  is  contrary  to 
lair. 

2d.  That  the  verdict  rendered  in  said  case  is  contrary  to 
ttt  Bvidence. 

3d.  That  the  verdict  rendered  in  said  case  ia  contrary  to 
tie  weight  of  evidence,  and  to  the  law  applicable  to  the  oaae 
tqiOD  such  evidence. 

4th.  Because  the  verdict  was  rendered  by  only  eleven 
•^  one  of  the  twelve  empanelled,  John  Pournel,  being 
and  disqualified  by  the  lawa  of  the  State,  he 
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beiDg  over  8ixty  years  of  age,  which  fact  was  unknown  io 
the  prisoner  and  Bis  counsel  until  after  the  trial  and  rendi- 
tion of  the  verdict. 

State  op  Georgia,  Chatham  County. 

Personally  appeared  William  Law  and  Thomas  E.  Lojif 
counsel  for  James  P.  Burroughs,  in  the  case  of  The  State  vs. 
James  P.  Burroughs,  tried  upon  an  indictment  at  the  present 
May  Term,  1862,  ©f  Chatham  Superior  Court,  for  the  mu^ 
dering  of  Thomas  Carmody,  who  being  duly  sworn,  deposeth 
and  says,  that  they  were  ignorant  of  the  fact  that  John  Pour- 
nel,  one  of  the  jury  in  the  above  entitled  case,  was  over 
sixty  years  of  age,  until  after  the  trial  and  rendition  of  the 
verdict.  Wm.  Law, 

Thos.  E.  Lloyd. 

Sworn  to  before  me,  this  31st  day  of  May,  1862. 
Wm.  H.  Bulloch,  Clerk,  S.  C.  C.  C. 

Personally  appeared  James  P.  Burroughs,  the  defeod^Dt 
in  the  case  mentioned  in  the  foregoing  affidavit,  who  being 
duly  sworn,  saith  that  he  was  ignorant  of  the  fact  that  the 
said  juror,  John  Pournel,  was  over  sixty  years  of  age,  until 
after  the  trial  and  rendition  of  the  verdict  in  the  above  case. 

J.  P.  Burroughs. 
•Sworn  to  before  me,  this  31st  day  of  May,  1862. 

William  H.  Bulloch,  Clerk  S.  C.  C.  C. 

State  of  Georgia,  Chatham  County. 

Personally  appeared  John  Pournel,  who  being  duly  iwom, 
deposeth  and  saith,  that  he  was  empanelled  as  one  of  th^ 
jurors  in  the  case  of  the  State  vs.  James  P.  Burroughs,  eiitiged 
with  the  offence  of  murder,  which  case  was  tried  at  thepitf* 
ent  term  of  Chatham  Superior  Court — ^that  he  was  one  of  A* 
twelve  jurors  by  whom  the  verdict  was  rendered,  and  A* 
deponent  further  saith,  that  he  is  sixty-six  years  of  age. 

John  Poubnbll 

Sworn  to  before  me,  this  30th  day  o£  May,  1862.  f^i 

Philip  M.  Bussell,  J.  P. 
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fith.  Because  of  the  discovery  of  new  f^d  important  testi- 
mony since  the  trial,  being  the  testimony  of  William  L« 
Hewlet)  as  to  the  character  for  violence  of  the  deceased, 
Thomas  Carmody. 

The  State  m.  James  P.  Burroughs.     Chatham  Superior 
QmrL    Charge  Murder.     Verdict  Voluntary  Manslaughter, 

Personally  appeared  James  P.  Burroughs,  who  being  duly 
tworn,  deposethy  that  for  nearly  fifteen  months  after  his  exam- 
ination before  the  Justice  upon  the  above  charge,  he  was 
confined  in  the  jail  of  Chatham  county,  and  that  since  his 
release  therefrom  he  has  made  every  effort  in  his  power  to  dis- 
cover witnesses  who  would  prove  the  violent  character  of  the 
deceased,  Thomas  C.  Carmody,  when  he  was  intoxicated,  and 
that  he  did  not  hear  that  William  L.  Hewlett,  whose  affi- 
davit is  herewith  submitted,  could  give  the  testimony  in  his 
odd  affidavit  disclosed,  until  after  his  trial  was  had,  and  a 
verdict  rendered.     That  deponent  heard  during  the  progress 
of  the  trial  that  said  Hewlett  could  give  some  testimony  as 
1o  the  character  of  Carmod j,  and  issued  a  subpoena  for  him, 
bot  was  unable  to  obtain  his  testimony  in  time. 

J.  P.  Burroughs. 
Sworn  to  before  me,  this  31st  day  of  May,  1862.       / 
Wm.  H.  Bullqch,  Clerk  S.  C.  C.  C. 

SrjLTB  OF  Georgia,  Chatham  County. 

Personally  appeared  William  L.  Hewlett,  who  being  duly 
vwoni,  deposeth  and  saith,  that  he  knew  Thomas  Carmody 
k  his  lifetime  well.  That  he  once  drew  a  pistol  upon  this 
4ponent  without  any  reason,  that  the  pistol  was  taken  a\^iyr 
binij  and  he  taken  away.  That  Carmody  met  deponent 
wnming,  and  apologized  for  his  conduct  the  night  be- 
stated  to  deponent  that  when  he  was  intoxicated  he 
kill  anybody,  if  it  was  his  &ther.  His  reputation 
iimt  of  a  dangerous  man  when  drunk. 
*  '  William  L.  M  Hewlett. 

Bvoni  to  before  me,  this  30th  day  of  May,  1862. 
Tho8.  E.  Lloyd,  Not  Pub.,  C.  C. 
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The  second  and  third  grounds  in  the  motion  having  been 
abandoned,  it  is  not  necessary  to  set  out  the  evidence  here. 
The  presiding  Judge  refused  the  motion  on  all  the  grounds 
talf  en,  and  counsel  for  plaintiff  in  error  excepted,  and  assigns 
the  same  as  error. 

There  was  evidence  offered  to  the  jury  to  show  the  dan^ 
gerous  and  violent  character  of  deceased  when  intoxicated. 

Lloyd,  Law  &  Lovell,  for  plaintiff  in  error. 

Heidt,  Solicitor  General,  contra. 

By  the  (hurt. — Jenkins,  J.,  delivering  the  opinion. 

The  finst,  second  and  third  grounds  of  the  motion  for » 
new  trial  were  abandoned  in  the  argument. 

The  fifth  (newly  discovered  evidence)  was  properly  ovc^ 
ruled  by  the  Court  below,  the  evidence  being  merely  cuma- 
lative. 

The  fourth  alone  remains  to  be  considered|  viz : 

'^That  the  verdict  was  rendered  by  only  eleven  jurors,  one 
of  the  twelve  empanelled  being  incompetent  and  disqualified 
by  the  laws  of  the  State,  he  being  over  sixty  years  of  age, 
which  fact  was  unknown  to  the  prisoner  and  his  counsel  until  * 
after  the  trial  and  rendition  of  the  verdict. '^ 

1.  Our  learned  brother,  whose  judgment  we  have  undff 
review,  having  made  a  very  able  and  satisfactory  argament 
in  favor  of  a  new  trial  on  this  ground,  felt  himself  constrained 
to  refuse  it,  by  the  ruling  of  this  Court  in  Cohron  vs.  The 
State,  20th  Ga.  B.,  762.  In  that  case,  a  new  trial  was  songbt 
on  the  ground  (among  others)  that  one  of  the  jurors  was  over 
sixty  years  of  age;  but  there  was  no  averment,  verified  in  the 
usual  way,  that  fhe  fact  was  unknown  to  the  prisoner  and  hie 
counsel  until  after  verdict,  which  distinguishes  that  oasefioie 
this.  Here,  the  fact,  and  the  ignorance  of  prisoner  and  hii 
counsel  that  it  existed,  are  both  sufficiently  averred  and  ve^ 
ified.  The  absence  of  the  latter  averment  js  noticed  in  the 
opinion  delivered  in  Cohron  vs.  The  State.  It  is  tme  the 
reasoning  adoptedj  in  that  case,  makes  the  averment  of  each 
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tmoe  immaterial — holds  the  prisoner  bound  to  challenge 
iror,  when  presented,  whether  he  knew  or  did  not  know 
the  cause  existed.  But  we  must  look  to  the  case  in 
b  the  judgment  was  made.  The  judgment  was,  that  a 
vial  be  not  granted  in  that  ease;  which  was  that  of  a  new 
asked,  because  one  of  the  jury  was  over  sixty  years  of 
HDacoompanied  by  the  averment  that  that  fact  was  un- 
^n  to  the  prisoner  and  to  hin  counsel  until  after  verdict. 
1  such  cases,  Cohron  vs.  The  State,  is  authority;  but  so 
\  of  the  opinion  as  applies  to  cases  in  which  the  age  of 
uror  is  unknown  to  them,  is  obiter.  It  would  be  very 
*e  to  make  any  case  controlling  authority  for  a  subsequent 
clearly  distinguishable  from  it  by  material  facts,  upon 
h  arise  questions  incapable  of  beifig  legitimately  raised 
e  former.  With  what  face  could  the  counsel  for  plaintiff 
ror  in  Cohron  vs.  The  State  have  enforced  the  claim  for 
w  trial,  by  reason  of  the  fact  that  the  alleged  disqnalifi- 
Q  was  unknown?  The  fact  was  not  in  the  case.  The 
ment  would  have  been  dehors  the  record;  and  for  the 
reason  the  opinion  upon  it  was  obiter.  This  distinction 
•  have  been  recognized  by  this  Court  in  Brown  vs.  The 
t,  28th  Ga.,  439.  There,  a  new  trial  was  granted,  be- 
\  one  of  the  jurors  was  cousin  to  the  prosecutor,  and  the 
sras  unknown  to  the  prisoner  and  his  counsel  until  after 
iction.  Both  cases  were  tried  under  the  Act  of  February 
166;  but  in  the  later  case  no  reference  is  made  to  the 
er  as  controlling  it.  '  An  attempt  is  made  to  distinguish 
ises,  in  that,  in  one  the  objection  to  the  juror  is  propter 
tom,  and  in  the  other  propter  affectumj  but  we  hold,  that 
Lot  of  February,  1856,  places  all  the  causes  of  challenge 
lerated  in  the  first  and  seventh  sections,  in  the  same  cat- 
fi  and  as  regards  them  abolishes  that  di^inction. 
bt decisions  of  this  Court,  referred  to  in  the  Act  of  De- 
Mr  9|  1868,  and  in  section  210  of  the  Code,  are  its  con« 
OBS  oi  law  upon  the  facts  presented  by  the  record  in  each 
iad  not  opinions  upon  facts  dehors  the  record.  They 
ol^  therefore,  require  us,  in  this  case,  either  to  follow  the 
km  in  Cohron  vs.  The  State,  or  to  overrule  the  case. 
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.2.  The  first  section  of  the  Act  of  1856,  page  229,  describes 
persons  '^  qualified  and  liable  to  serve  as  jurors  upon  the  trial 
of  criminal  cases/'     The  result  is,  that  those  not  therein  de- 
scribed are  neither  liable  nor  qualified.    A  part  of  the  descrip- 
tion is  persons  *'who  have  arrived  at  the  age  of  twenty-one 
years,  and  not  over  si  xty  years/'    Those,  then,  over  sixty  years 
of  age  are  disqualified.     The  third  section,  providing  for  som« 
mouing  tales  jurors,  directs  that  they  be  taken  ^impartially 
from  the  citizens  of  the  county,  qaalified  as  aforesaid.'^    With 
the  wisdom  of  this  disqualification  we  have  no  concern.    Ba 
lex  soripta  est,  and  it  is  conceded,  that  had  the  prisoner  said, 
when  the  juror  Purnell  was  presented:  "I  will  not  be  tried 
by  this  man,  because  he  is  over  sixty  years  of  age,''  the  Coort 
must  have  responded  :^^Pass  the  juror  by;  it  is  the  prisooer's 
legal  right."     But  it  is  insisted  for  the  State  that  the  challenge 
must  be  made  when  the  juror  is  presented  to  the  prisoner,  and 
cannot  afterwards  be  entertained.     This  question  was  made 
in  Brown  vs.  The  State  (aupi^a;)  indeed,  that  case  turned  upon 
it,  and  the  decision  was  that  when  the  cause  of  challenge  wu 
unknown  to  the  prisoner  and  his  counsel  until  after  cooric- 
tion,  a  new  trial  should  be  granted.     This  ruling  is  certainly 
sustained  by  the  weight  of  authorities,  irrespective  of  the 
statute,  and  we  think  the  construction  given  to  it  is  reasonable 
and  consonant  with  justice.    See  2d  Seammon,  p.  476,  and 
the  authorities  there  cited. 

The  prisoner  may  fairly  presume,  in  the  absence  of  any 
knowledge  or  information,  that  the  State  has  empanelled  and 
presents  to  him  only  qualified  jurors.  If  he  chance  to  know 
the  contrary  of  any  juror,  it  is  "his  duty  to  make  it  known 
when  he  is  presented;  otherwise,  he  will  be  held  to  have  con- 
sented to  waive  the  disqualification,  and  will  not  after  verdict 
be  permitted  to'retract  his  waiver.  But  if  the  juror  be  ao* 
cepted  by  the  prisoner  in  ignorance  of  the  disqualifieatiott, 
the  error  was  committed  by  the  State  in  offering  him,  and  it> 
consequences  should  not  be  visited  upon  the  accased. 

Upon  this  ground,  therefore,  we  reverse  the  judgment » 
the  Court  below,  and  order  that  a  new  trial  be  had. 

Let  the  judgment  be  reversed. 
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Mabgabbt  Wiggins^  plaintiff  In  error,  vs.  Thomas  H. 
Blount,  adm'r,  etc.,  defendant  in  error. 

••• 

1.  ''  After  paying  all  my  jost  debttt^  I  do  will  nnto  my  beloved  wife, 
Celia  Saxon,  for  her  sapport,  and  all  the  rest  of  my  family  while  they 
tfimain  with  her,  daring  her  natural  life,  all  my  estate,  both  real  and 
personiJ,  for  their  support,  and  if  any  of  them  leaves  the  family, 
by  marriage  or  otherwise,  then  to  enjoy  np  benefit  from  said  estate 
daring  my  wifeU  (Celiacs)  lifetime;  and  if  my  wife.  Celia,  should 
marry,  or  any  of  .my  children,  then  they  are  considered  no  part  of  my 
Ikmily,  and  shall  not  have  any  control  over  my  estate  during  my  wife*8 
lifetime  or  widowhood.  Martha  Cox  and  her  children  shall  be  sup- 
ported oat  of  said  estate  as  long  as  my  wife  shall  live,  if  they  remaia 
with  the  rest  of  my  family,  and  tiie  property  to  remain  together  for 
the  benefit  and  support  of  the  rest  of  my  family.  . 

'*!  do  hereby  appoint  my  brother,  John  Saxon,  executor  and  trus- 
tee of  this  my  last  will,  to  take  into  his  hands  the  whole  of  my  estate, 
both  real  and  personal,  which  now  is  or  may  hereafter  come  into  his 
bands,  for  to  manage  and  control  as  he  may  think  proper  for  the  ben- 
e5t  and  support  of  my  family  subject  to  his  control,  to  manage  accord- 
ing to  his  best  judgment,  to  sell,  convey,  lease,  or  buy  for  said  estate, 
with  all  the  authority  that  I,  myself,  could  do  were  I  in  life ;  and  if  my 
wife  should  marry,  then  for  my  executor  and  trustee  to  act  and  do  as 
be  may  think  best  to  distribute  the  above  estate  as  equal  as  possible 
among  my  heirs,  without  having  anything  to  do  with  the  Court 
respecting  said  estate,  whenever  the  youngest  child  may  come  of  age, 
or  at  any  time  prerious,  that  he  may  think  necessary.'' 

fiiiabeth  Saxon,  one  of  the  daughters  of  testator,  married  John  S. 
Wiggins,  and  died  without  children,  leaving  her  husband  surviving 
ber.  John  S.  Wiggins  then  intermarried  with  Margaret,  the  com- 
piainant,  and  died,  leaving  no  child :  ffddi  1.  That  Elizabeth  Saxon 
took  a  Tested  interest  to  one  equal  share  of  her  father's  estate,  William 
Itton.  2.  That  the  marital  rights  of  John  S.  Wiggins  attached  to  the 
luae;  and  8.  That  upon  his  death  without  child  or  children,  or  the 
lipresentatives  of  child  or  children,  that  his  widow  was  entitled  to  said 
property.  4.  That  if  John  S.  Wiggins  owed  no  debts,  that  Margaret 
Hogging  was  entitled  to  recover  said  portion  in  the  hands  of  the  admin- 

^ipjtntor  de  bonis  non  of  William  Saxon,  deceased.  • 

%|tut7,  m  Burke  Superior  Court.    Decision  by  Judge 

or,  at  November  Term,  1861. 

• 

'-'lUs  bill  was  brought  by  Margaret  Wiggins,  widow  of 

\n6.  Wi^DS,  against  Thomas  H.  Blount,  administrator 

%  tedamenio  awnexo  of  the  estate  of  William  Saxon,  for  ao 
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^account^  and  for  her  distributive  share  in  said  estate.  The 
bill  sets  up  that  William  Saxon  died  in  Burke  oounty,  leav- 
ing the  following  will: 

"  After  paying  all  my  just  debts,  I  do  will  unto  my  be- 
loved wife,  Celia  Saxon,  for  her  support,  and  all  the  rest  of 
my  family,  while  they  remain  with  her  during  of  her  natural 
life,  all  of  my  estate,  both  real  and  personal,  for  their  support, 
and  if  any  of  them  leaves  the  family,  by  marriage  or  otbe^ 
wise,  then  to  enjoy  no  benefit  from  s^id  estate  during  of  roj 
wife's  (Celia)  lifetime.     And  if  my  wife  Celia  should  many, 
or  any  of  my  children,  then  they  are  considered  no  part  of 
the  family,  and  shall  not  have  any  control  over  my  estate 
during  my  wife's  lifetime  or  widowhood.     Martha  Cox  and 
her  children  shall  be  supported  off  of  said  estate  so  long  as  mj 
wife  may  live,  if  so  they  remain  with  the  rest  of  the  familyi 
and  the  property  to  remain  together  for  the  benefit  and  sop- 
port  of  the  rest  of  the  family. 

^'  I  do  hereby  appoint  my  brother,  John  Saxon,  exeooiiHr 
and  trustee  to  this  my  last  will,  to  take  into  his  hands  the 
whole  of  my  estate,  both  real  and  personal,  which  now  is  or 
may  hereafter  come  into  his  hands,  for  to  manage  and  con- 
trol as  he  may  think  proper  for  the  benefit  and  support  of 
my  family,  subject  to  his  control  to  manage  according  to  his 
best  judgment,  to  sell,  convey,  lease  or  buy  for  said  esttte^ 
with  all  the  authority  that  I  myself  could  do  if  I  was  in 
life ;  and  if  my  wife  should  marry,  then  for  my  executor  and 
trustee  to  act  and  do  as  he  may  think  best,  to  distribute  tbe 
above  estate  as  equal  as  possible  among  my  heirs,  witboot 
having  anything  to  do  with  the  Court  respecting  said  estate, 
whenever  the  youngest  child  may  comeof  age^  or  at  aay  time 
previous  that  he  may  think  necessary.^' 

The  will  was  regularly  probated. 

The  bill  further  alleges,  that  the  property  went  intotk 
possession  of  Celia  Saxon,  under  the  management  of  the  exeih 
utor  and  was  used  for  the  support  of  her  and  the  childroi 
who  lived  with  her ;  that  in  the  year  18 — ,  Elizabeth  Saxoflf 
one  of  the  daughters  of  testator  married  John  S.  Wiggitf^ 
of  ^urke  county,  and  that  subsequently  said  Elizabeth  died. 
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iog  no  child,  her  husband  surviving  her;  that  some  time 
•  the  death  of  Elizabeth,  said  John  8.  Wiggins  inter- 
ned with  complainant  and  afterwards  himself  died,  leav- 
QO  child.  Celia  Saxon  also  departed  this  life  afler  the 
h  of  Wiggins,  and  the  defendant,  Thomas  H.  Blount, 
^ appointed  administrator  de  bonis  non  with  the  will  an- 
id  of  the  estate  of  William  Saxon. 
Dmplainant  insists,  that  by  the  terms  of  the  will,  Eliza* 
Saxon,  the  first  wife  of  John  S.  Wiggins,  took  a  vested 
linder  in  the  property  of  the  testator,  and  that  upon  her 
riage  said  remainder  vested  in  said  John  S.,  by  virtue  of 
marital  rights,  and  that  in  consequence  of  his  subsequent 
riage  with  complainant  and  his  death  without  issue,  the 
rest  in  remainder  vested  in  her  and  she  prays  an  account, 
that  defendant  be  decreed  to  pay  over  to  her  her  share 
be  estate  of  the  testator,  William  Saxon, 
'he  answer  of  defendant  admits  the  facts  charged  in  the 
,  and  prays  the  instruction  of  the  Court  whether  or  not 
iplainant  is  entitled  to  any  share  in  the  estate  he  represents, 
lie  l^al  question  made  by  the  pleadings  was  left  to  the 
irion  of  Judge  Holt,  and  he  decided  that  there  was  no 
Hinder  created  by  the  will,  there  being  no  particular  estate 
Qpport  it,  and  that  the  whole  estate  was  conveyed  to  the 
ttee,  whose  trust  was  executory  and  will  continue  until 
ftill  purpose  of  the  will  be  obtained.  And  being  of  the 
(don  that  complainant  has  no  interest  in  the  estate  of 
I&tm  Saxon,  he  dismissed  the  bill. 
tb  this  decision  complainant  excepts. 

IdirES  and  Stukges,  for  plaintiff  in  error. 

IfimSBB^  contra. 

k Ae  €hurt. — ^Lumpkin,  C.  J.,  delivering  the  opinion. 

oomplainant,  Margaret  Wiggins,  entitled  to  recover 

defendant,  Thomas  H.  Blount,  as  administrator  de 

teatamenta  annexo  of  William  Saxon,  deceased,  the 

whiflli  belonged  to  his  daughter,  Elizabeth  Saxon,  in 
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the  estate  of  her  father,  aud  what  was  that  interest?    To  the 
Court,  it  is  a  question  free  from  doubt 
.    Elizabeth  had  a  vested  right  to  one  equal  share  of  said 
estate  at  the  death  of  her  father.     Upon  her  intermarriage 
with  John  S.  Wiggins,  he  succeeded  to  said  right;  and  EhV 
beth  dying  without  issue — leaving  her  husband  surviving— 
the  right  became  absolute  in  him.     John  S.  Wiggins  subse- 
quently intermarried  with  the  complainant,  and  died  intestate 
and  without  issue.     As  his  widow,  Margaret  Wiggins,  inher- 
ited all  of  his  property,  including  this  interest  in  the  estate 
of  William  Saxon,  subject,  of  coui*se,  to  the  payment  of  her 
husband's  debts,  if  he  owed  any;  and  it  is  to  recover  this 
portion  that  this  bill  is  filed  against  the  defendant. 

It  matters  not  whether  a  life  estate  was  carved  out  of  the 
corpus  of  William  Saxon's  estate  or  not.  The  result  is  the 
satpe.  An  executory  devise  needs  no  particular  estate  to  sup- 
port it. 

If  Celia  Saxon,  the  widow  of  the  testator,  married  again, 
in  thatevei>t  the  executor  was  to  distribute  the  estate  lis  equal 
as  possible  among  the  testator's  heirs,  (the  widow  incloded, 
she  being  an  heir,)  whenever  the  youngest  child  became  of 
age,  or  previously,  if  the  executor  should  think  it  neoeseaiy. 

By  law,  at  the  death  of  Celia  Saxon — ^remaining  single— 
the  property  was  subject  to  equal  distribution  between  the 
testator's  heirs — the  heirship,  of  course,  to  be  determined  not 
by  the  death  of  Celia  Saxon,  but  of  William  Saxon.  .  So  that 
in  either  contingency,  to-wit :  the  marriage  or  death  of  Oel*» 
Saxon,  the  right  of  Elizabeth  Saxon  was  vested  and  indehr 
sible  and  transmissible  through  her  husband  to  the  cooQ' 
plaiuant. 

If  .John  S.  Wiggins  owed  debts,  there  should  beanidmift* 
istration  on  his  estate;  otherwise,  it  is  unnecessary. 

Let  the  judgment  be  reversed. 


!»a« 


\ 


CASES 


AEGUED   AND   DETERMINED 


IX  THE 


AT   MACON, 

J^ISTU^RY    TERM,  1863. 


Present— JOSEPH  H.  LUMPKIN,    ) 

KICHAHD  F.  LYON,         ^Judges. 
CHARLES  J.  JENKINS,  j 


John  B.  Weems,  Enrolling  Officer,  plaintiff  in  error,  vs. 
Joseph  H.  Farrell,  defendant  in  error. 

1.  The  regulation  of  the  Secretary  of  War,  of  the  29th  Aprils  1862,  con- 
cerning substitution,  in  these  words,  ^*  No  person  other  than  those 
expressly  named,  or  properly  implied  in  the  act,  shall  be  exempted, 
except  by  furnishing  a  substitute  exempt  from  military  service, 'in  con- 
formity with  the  regulations  already  published,  (General  Orders  No. 
29),  and  such  exemption  is  valid  only  so  long  as  the  substitute  is  legally 
exempty^^  is  within  the  pale  of  the  authority  conferred  on  him  by  the 
9th  section  of  the  Act  approved  16th  April,  1862  ;  and  that  delegation 
of  discretion  was  appropriate  to  his  office,  reasonable  and  proper. 

S.  The  provision  of  the  9th  section  of  that  act,  that  *^  persons  not  liable 
for  doty  may  be  received  as  substitutes  for  those  who  are,*'  is  a  condi- 
tion precedent  to  substitution,  but  does  not  prohibit  the  Secretary  of 
War  from  providing  by  ''regulation"  that  the  substitution  shall  be 
Talid  only  so  long  as  the  substitute  shall  be  exempt.  On  the  contrary, 
the  condition  precedent  is  suggestive  of  such  a  regulation,  and  the 
latter  is  in  striit  conformity  with  its  spirit  and  intention,  and  has  the 
force  and  effect  of  law. 
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3.  The  regulation  of  April  29th  is  not  confined  to  cases  of  sabstitatei 
under  eighteen  years  of  age,  when  received|  and  subseqnently  attaining 
that  age ;  but  is  equally  applicable  to  cases  wherein  the  snbstitiitMi 
cease  to  be  exempt  by  after  legislation. 

4.  As  between  the  person  furnishing  a  substitute  and  the  OovemmeDt, 
substitution  is  more  in  nature  of  a  gratuitous  privilege  than  of  a  coo- 
tract.  But,  considering  it  as  a  contract,  thcUj  and  the  contract  betweio 
the  principal  and  the  substitute,  are  bot|i  affected  by  the  regulation  of 
the  29th  April,  which  is  part  and  parcel  of  each ;  and  neither  is  im- 
paired by  the  re-enrollment  of  the  principal,  when  the  substitute  cetfei 
to  be  exempt. 

6.  The  enrolling  officer  who  receives  substitutes,  and  gives  dischiffM 
to  their  principals,  is  but  the  agent  of  the  Secretary  of  War.  The  icti 
of  Congress  and  authorized  regulations  of  the  Secretary  constitute  hii 
power  of  attorney,  and  any  discharge  he  may  give,  unauthorized  by 
them,  is  void. 

Hiabeaa  Gorpvs.    Decision  by  Judge  Lochrane,  at  Cham- 
bers, 19th  December,  1862. 

Joseph  Farrel  applied  to  the  Hon.  Osborne  A.  LochraiMi 
one  of  the  Judges  of  the  Superior  Courts  of  this  State,  for 
the  writ  of  habeas  corpus  to  be  discharged  from  the  custody 
of  Col.  John  B.  Weems,  enrolling  officer  for  the  district  rf 
Georgia,  by  whom  he  was  unlawfully  detained.  The  peti- 
tion states  that  petitioner,  on  the  17th  of  May,  1862,  being 
then  subject  to  enrollment  under  the  Act  of  Congress,  ap- 
proved 16th  April,  1862,  and  entitled  "An  Act  further  to 
provide  for  the  public  defense,"  availing  himself  of  the  pro- 
visions of  the  thirteenth  section  of  said  Act,  volunteered  and 
enlisted  in  Company  A,  of  }>he  Irish  Jasper  Greens,  and  voA 
then  mustered  into  the  service  of  thci  Confederate  States,  and 
that  on  the  same  day  he  procured  and  furnished  a  substitutei 
one  John  O.  Sullivan,  to  serve  in  his  stead  in  said  company 
for  three  years  or  during  the  war,  as  he  was  permitted  to  do 
by  the  ninth  (9th)  section  of  the  above  recited  Act,  and  Ur  \ 
cording  to  the  regulations  prescribed  by  the  Secretary  « 
War. 

The  substitute,  Sullivan,  was  thirty-seven  years  of  ag^ 
and  not  then  liable  to  military  service,  and  was  accepted  ia 
place  of  petitioner  for  the  war,  and  petitioner  was  dischaiqgw 
from  the  service — when,  afterwards,  notwithstanding  aaill 
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iTge,  Col.  Weems  claims  and  holds  petitioner  as  a  con- 
liable  to  do  military  service. 

»  writ  was  granted  bj  Judge  Lochrane,  and  plaintiff  in 
in  response  thereto  answers  that  Farrel  was  enrolled  by 
t>per  officer  in  Chatham  county,  by  virtue  of  an  Act  of 
ingress  of  the  Confederate  States,  entitled  *'An  Act  to 
T  provide  for  the  public  defense/^  passed  16th  Aprils 
and  an  Act  entitled  an  Act,  to  amend  an  Act  entitled 
Let  to  provide  further  for  the  public  defense/'  approved 
September,  1862,  and  by  virtue  of  Greneral  Order,  num* 
fhty-two,  issued  by  the  Adjutant  and  Inspector  Gene- 
the  Confederate  States,  dated  Richmond,  November 
(62 ;  that  Farrel  is  between  eighteen  and  forty  years  of 
nd  is  liable  to  military  duty  under  the  acts  and  order 
aid,  and  that  respondent  is  enrolling  officer  for  the 
of  Georgia,  and  charged  with  the  execution  of  said 
md  order,  and  in  that  capacity  he  holds  petitioner  in 

•7- 

e  &cts  as  stated  in  the  petition  and  answer  were  proved 

nitted,  and  after  argument.  Judge  Lochrane  ordered 
ischarge  of  Farrel  from  custody,  and  respondent  ex- 
1,  and  assigns  the  same  as  error. 

ANDFORD  and  B.  Hill,  for  plaintiff  in  error. 

lOMAS  E.  Lloyd  and  WhIttle,  contra, 

m.  is.  A.  NiSBET  and  Mr.  Massey  having  similar  cases, 
by  permission  also  heard  in  behalf  of  the  defendant  in 

•  R  Weems,  Enrolling  Officer,  plaintiff  in  error,  vs. 
Cooper  Williams,  defendant  in  error. 

§fa»  Corpus,  Decision  by  Judge  Lochrane,  in  Bibb 
lor  CSoort,  January  Term,  1863.  * 

w 

(bttdant  in  error  sued  out  a  writ  of  habeas  corpus  before 
iXoohrane,  to  be  discharged  from  the  custody  of  plain- 
|-iCrCNV  by  whom  he  alleges  he  was  unlawfully  detained. 
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under  the  iollowing  state  of  facts^  which  were  admitted  to 
be  true : 

Defendant  was  mustered  into  service  as  a  volunteer  in* 
Company  F,  45th  Regiment  Georgia  Volunteers,  on  the  25ili 
of  August,  1862,  and  on  the  12th  day  of  September,  1862; 
be  furnished  in   his  stead  a  substitute  named  Eklward  6. 
Stewart,  who  was  at  that  time  over  thirty-five  years  of  age, 
and  was  found  fit  for  military  duty,  and  was  regularly  mus- 
tered into  the  service  in  lieu  of  defendant,  who  was  r^larty 
discharged  therefrom  by  the  captain  of  said  company  lod 
the  colonel  of  the  regiment,  and  is  now  held  in  custody  b]r 
plaintiff  in  error  without  authority  of  law. 

Colonel  Weems,  in  his  answer,  justifies  his  detention  of 
Williams  by  virtue  of  his  authority  as  Commandant  of  the 
Camps  of  Instruction  in  Georgia,  for  that  the  substitute^ 
Stewart,  was  mustered  into  service  under  the  ninth  sectiooof 
the  Act  of  Congress,  approved  16th  April,  1862,  entitled 
"  An  Act  to  further  provide  for  the  public  defense,'*  whicb  is 
as  follows : 

**  Be  it  farther  enacted,  That  persons  not  liable  for  dutf 
may  be  received  as  substitutes  for  those  who  are,  under  sucb 
regulations  as  may  be  prescribed  by  the  Secretary  of  War," 
and  by  virtue  of  a  regulation  prescril)ed  by  the  Secretaijj 
dated  April  26th,  1862,  known  as  General  Order,  No.  29, 
and  a  supplementary  regulation  of  the  29th  of  April,  1862^ 
explanatory  thereof,  and  which  is  as  follows :  "  No  person 
other  than  those  expressly  named  or  properly  implied  in  the 
above  Act,  can  be  exempted  except  by  furnishing  a  sabstitole 
exempt  from  military  service,  in  conformity  with  the  f^' 
lations  already  published,  (General  Order,  No.  29,)  and  suck 
exemption  is  valid  only  so  long  as  the  said  substitote  is 
legally  exempt.'^  And  that  by  reason  of  an  Act  of  22d  Sep- 
tember, 1862,  entitled  *^  An  Act  to  provide  further  fi>r  tbjS 
public  defense,"  approved  April  16th,  1862,  said  substitalt 
is  liable  to  render  militarv  service  to  the  Confederate  SttM 
in  his  own  person,  he  being  within  the  ages  of  thirty-fivi 
and  forty  years. 

Upon  argument  had.  Judge  Lochrane  discharged  William 
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x>m  custodv,  on  the  ground  that  having  furnished  a  substi- 
ate  he  was  no  longer  liable  to  militar}'  service,  and  plaintiff 
n.errar  excepts. 

John  R.  Hill,  for  plaintiff  in  error. 

Gbo.  W.  Moore,  contra. 

By  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

These  cases  having  been  returned  to  the  same  term  of  the 
Doart,  and  depending  upon  the  same  rules  of  law,  were  con- 
solidated for  the  purposes  of  the  argument,  and  the  following 
(^ion  governs  both : 

Oo  the  16th  of  April,  1862,  the  Congress  of  the  Confede- 
nte  States  passed  an  Act,  entitled  ''An  Act  to  further  provide 
&r  the  public  defense,^'  whereby  the  President  is  authorized 
"to  call  out  and  place  in  the  military  service  of  the  Confed- 
cnte  States  for  tliree  years,  unless  the  war  shall  have  been 
flooner  ended,  all  white  men  who  are  residents  of  the  Confed- 
cnte  States,  between  the  ages  of  eighteen  and  thirty»five 
J9m  at  the  time  the  call  or  calls  may  be  made,  and  who  are 
lot  legally  exempt  from  military  service.^'  By  the  ninth 
flection  of  that  Act  it  is  provided,  ''that  persons  not  liable 
ibr  daty  may  be  received  as  substitutes  for  those  who  are, 
under  such  regulations  as  may  be  prescribed  by  the  Secretary 
rf  War."  On  the  26th  of  April,  1862,  the  Secretary  of 
Yar  made,  and  through  the  Adjutant  and  Inspector  Greneral 
pihliahed,  a  General  Order,  No.  29,  containing  r^ulations, 
I>oviding  for  the  acceptance  of  substitutes,  and  the  discharge 
of  persons  furnishing  them.  And  again,  on  the  29th  of  the 
4Uie  month,  he  made  and  published  in  like  manner  another 
Oqdanatory  of  the  former,)  one  section  of  which  is  in  the 
Uowiog  words:  "No  person  other  than  those  expressly 
iwed  or  properly  implied  in  the  above  Act  shall  be  exempt- 
l|^  «9oept  by  furnishing  a  substitute  exempt  from  military 
itrvioe,  in  conformity  with  the  regulations  already  published, 
^Gkneral  Order,  No.  29,)  and  such  exemption  %8  valid  only 
ikkng  OM  the  guhstitute  ia  legally  exempt.'* 
Vol.  xzxin — 27. 
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Subsequently  to  the  passage  of  said  Act,  and  the  making 
and  publication  of  said  regulations^  one  ot  the  applicants  for 
discharge  having  volunteered^  and  the  other  having  been 
enrolled  for  service,  offered  each  a  substitute,  (to-wit,  Farrell 
on  the  17th  May,  and  Williams  on  the  12th  September, 
- 1862,)  which  substitutes  were  accepted,  and  the  persons  fur- 
nishing them  severally  discharged.     On  the  27th  September, 
1862,  the  Congress  passed  an  Act  amendatory  of  that  of  tlie 
16th  April,  authorizing  the  President  to  call  out  and  place 
in  the  military  service  of  the  Confederate  States  persons  i)e- 
tween  the  ages  of  thirty-five  and  forty-five  years,  and  other- 
wise answering  the  description  given  in  tlie  previous  Act 
The  substitutes  furnished  by  Farrell  and  Williams  were  b^ 
tween   the  ages  of  thirty-five  and  forty-five  years  wheo 
accepted  as  such,  and  still  are  so.     They,  therefore,  were  not 
liable  (in  their  own  persons)  for  service  under  the  first  A^ 
but  are  so  under  the  second. 

After  the  passage  of  the  Act  of  27th  September,  Fandl 
and  Williams  were  again  enrolled  for  service,  and  denying 
their  liability,  each  sought  a  discharge  by  habeas  corpus  fiw 
the  custody  of  the  Commandant  of  Conscripts.  Whetheror 
not,  under  the  circumstances  stated,  they  are  liable  to  this 
second  enrollment  is  the  question  we  are  to  consider. 

They  claim  exemption  solely  in  virtue  of  the  dischaigff 
granted  them  severally  upon  the  acceptance  of  their  sabeU- 
tutes.  *    ' 

In  their  behalf,  it  is  insisted  that  the  substitution  aatho^ 
ized  by  the  ninth  section  of  the  Act  of  16th  April,  is  co-exten- 
sive with  the  term  of  their  enrollment,  viz:  "for  three yenw 
unless  the  war  shall  have  been  sooner  ended,"  and  that  their 
discharge  covers  the  same  time.  They  deny  the  validity  of 
the  regulation  made  by  the  Secretary  of  War  in  his  order  of 
29th  April,  for  that,  it  is  not  such  a  regulation  as  the  Con- 
gress authorized  him  to  make — that  it  is  an  act  of  logislaticn 
of  which  the  Congress  alone  is  capable.  They  further  insisk, 
that  even  if  that  regulation  be  binding  ui)on  them,  a  proper 
construction  of  it  will  save  their  exemption. 

1.  The  first  question  to  be  considered  is,  whether  the  reg- 
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ilation  of  the  29th  April  is  within  the  pale  of  the  authority 
inferred  on  the  Secretary  of  War  by  the  Act  of  16th  April. 
Eow  18  this  discretion  to  be  ascertained ;  its  limit  to  be  de- 
Ined  ?  By  considering  all  the  circumstances  of  the  case^-the 
poaition  of  those  allowed  to  put  in  substitutes — ^the  powers  of 
OoDgreeSy  and  the  relation  in  which  the  Secretary  of  War 
itands  to  the  Congress^  and  thus  seeking  to  evolve  the  inten- 
lion  of  that  body.  The  first  section  of  the  act  imposes  upon  all 
persons  therein  described  a  legal  duty — one  of  perfect  obliga- 
tion. The  ninth  section  provides  a  conditional  exemption 
from  that  duty.  It  follows,  therefore,  that  the  exemption  is 
CK  gratia^  and  not  ex  debito  justUia.  The  party  owing  the 
dnty,  and  having  no  claim  to  exemption,  must  take  the  latter, 
if  at  all,  upon  such  terms  as  the  Grovernmenty  rightfully 
oacting  the  former,  may  choose  to  impose. 

It  will  be  observed  that  the  entire  legislation  of  the  Con- 

gresSy  on  this  subject,  is  embraced  in  one  short  sentence: 

^Persons  not  liable  for  duty  may  be  received  as  substitutes 

fir  those  who  are,  under  such  regulations  as  may  be  pre- 

Beribed  by  the  Secretary  of  War/'    It  was  certainly  in  the 

power  of  Congress  to  perfect  the  entire  scheme  of  substitution, 

amnging  all  the  details,  and  leaving  no  discretion  to  the 

Secretary.     But  they  have  chosen  to  do  otherwise.     The  in- 

Intion  to  confer  upon  that  officer  a  large  discretion  is  very 

ipparent.     There  is  but  a  single  limitation  affixed,  viz:  that 

nl»titutes  shall  be  persons  ''not  liable  for  duty'';  and  this  is 

obrioasly  not  for  the  benefit  of  those  desiring  to  put  in  sub- 

ititQtes,  but  for  the  public  good.     It  may  fairly  be  questioned, 

viiether  the  discretion  vested  in  the  Secretary  does  not  extend 

to  the  rgection  by  him  of  the  entire  policy.    The  language 

ii  permissive;  substitutes  "may  be  received" — "under  such 

epilations  as  may  be  prescribed,"  etc.     May  is  generally 

Nprded  as  a  word  of  permission.     In  the  construction  of 

ihliites,  may  is  held  to  mean  shall  in  two  cases,  viz:  where 

nil  ibing  to  be  done  "  is  for  the  sake  of  justice,  or  for  the 

^fftblio  benefit."    Dwarris  on  Statutes,  712.    But  the  privi- 

hgt  of  military  substitution  is  for  neither  of  those  purposes. 

'  ftid  thd*Becretary  failed  to  prescribe  regulations,  there  could 
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have  been  no  substitution;  yet  there  is  no  law  directing  that 
they  shcdl  be  prescribed. 

Waiving  this  vieWy  however,  it  will  scarcely  be  affirmed 
that  the  delegation  to  that  officer  of  a  large  discretion  in 
framing  r^ulations  to  guard  the  service  of  the  coantry  against 
detriment  from  the  abuse  of  the  privilege,  would  be  void 
On  the  contrary,  it  would  seem  to  be  eminently  fit  and  proper. 
The  position  of  that  officer  gives  him  at  all  times  a  clearer 
view  of  the  military  necessities  of  the  Gcvernment  than  the 
members  of  the  Legislature  can  be  supposed  to  have.    He  is 
always  at  his  post,  overlooking  the  entire  field  of  operations, 
and  discerning  the  changes  made  in  those  necessities,  by  con- 
stantly varying  circumstances,  whilst  they  are  often  in  reoe^ 
pursuing  their  private  avocations.     If  substitution  be  a  gn- 
tuitous  privilege,  as  we  think  we  have  shown,  it  results  as  a 
corollary  from  that  proposition,  that  Congress^  in  grantiogi^ 
may  either  impose  terms,  or  empower  an  executive  officer  of 
the  Grovernment  to  impose  them.    If  the  terms  be  nnaoo^te- 
bie  to  any  party  enrolled,  he  may  decline  the  privilege  and 
perform  the  duty.    If  he  accept  it,  he  must  do  ao,  cum  tmert, 

2.  But  it  is  argued,  that  so  far  as  the  freedom  of  the  sub- 
stitute from  liability  for  duty  is  a  qualification,  Congress  htf 
legislated,  confining  the  qualification  to  the  time  of  his  rs- 
oeption,  and  that  the  Secretary  cannot  interfere  with  their 
action.  As  already  intimated,  we  regard  that  as  a  legislative 
limitation  of  the  discretion  given  to  that  officer,  curtailing  the 
privilege.  It  is  a  condition  precedent,  prescribed  by  Congnflf 
but  it  does  not  limit  the  Secretary's  discretion  in  defining  hf 
his  ^'regulaUona^'  contingencies,  upon  the  happening  of  which 
the  substitution  shall  cease,  and  the  liability  of  the  principal 
revive.  Indeed,  the  condition  precedent,  contained  in  the 
ninth  section,  is  suggestive  of  the  regulation  now  sought  to 
be  evaded.  The  latter  only  extends  throughout  the  substito- 
tion  the  spirit  and  intention  of  the  former.  Why  was  it 
required  that  the  substitute  be  not  liable  for  duty?  Cleailj 
to  avoid  the  consequence  of  one  man  representing  two,  upon 
whom  the  Government  had  equal  claims.  But  it  is  no  IflB 
important  to  the  public  service  to  avoid  this  consequence,  at 
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ij  aabsequent  timei  than  at  the  inception  of  the  sabstitution. 
ftn  it  be  supposed  that  Congress,  in  the  circumstances  sur- 
ianding  them,  did  not  consider  the  probable  future  necessity 
f  calling  into  the  service  men  aged  more  than  thirty-five 
BUB?  Cpuld  they  have  intended  that  a  youth  aged  seventeen 
brs  and  eleven  months  should  be  eligible  as  a  substitute,  for 
iree  years  for  a  man  of  twenty-five?  In  the  cases  now  before 
I,  under  further  legislation,  one  of  the  substitutes  became 
^raonally  liable  five  months,  and  the  other'sizteen  days,  after 
|e  respective  acts  of  substitution.  We  do  not  ask  whether 
ie  continued  exemption  of  their  principals,  for  three  years, 
\  daring  the  war,  is  consistent  with  the  public  interest,  for 
to  are  not  legislators.  But,  as  expounders  of  the  law,  we  do 
^,  whether  it  consists  with  the  intent  and  meaning  of  Con- 
ima  as  expressed  in  the  ninth  section  of  the  act  of  April  16  ? 
m  opinion  is  that  the  second  section  of  the  Secretary's  order 
f  April  29,  is  a  better,  more  faithful  exposition  of  tliat  in- 
brtion,  and  in  this  we  are  sustained  by  the  subsequent  course 
f  the  Congress. 

By  General  Order,  No.  58,  the  Secretary  of  War  required 

mns  enrolled,  and  certified  by  competent  authority  to  be 

U  fi>r  bearing  arms,  to  report  to  a  camp  of  instruction, 

\  they  might  be  detailed  to  lighter  duty,  to  which  they 

» competent;  but  on  the  11th  October,  Congress  passed 

ist  annulling  this  order,  and  providing  that  such  persons 

It  required  to  assemble  at  a  camp  of  instruction.     Why? 

we  the  order  did  not  accord  with  legislative  intention. 

have,  however,  neither  annulled  nor  modified  the  regu- 

of  29th  April,  and  the  legitimate  inference  is,  that  it 

xxird  with  their  intention. 

these  reasons  we  regard  that  r^nlation  as  a  fixed  legal 

\n  of  the  privilege  of  substitution. 

is  next  insisted,  that  even  in  this  view  the  regulation 

ieable  to  these  cases.     The  argument  is,  that  it  ap- 

r  to  cases  in  which  the  substitute  when  received  was 

liteen  years  of  age,  and  subsequently  attained  that 

as  then  exempt  by  his  office  or  employment,  and 

\  left  that  office  or  employment,  we  can  see  no  plan- 
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siblo  reason  for  this  restriction.     The  language  used  is  not 
more  applicable  to  a  case  in  which  the  substitute  ceases  to  be 
exempt  under  existing  laws,  hy  the  efflux  of  time,  or  change 
of  occnpation,  than  to  one  in  which  he  ceases  to  be  exempt 
by  further  legislation.     The  only  question  for  our  considera- 
tion is,  whether  at  the  time  of  the  second  enrollment  of  the 
principal,  the  substitute  had  ceased  to  be  exempt  in  bis  own 
person.     In  the  cases  before  us  none  will  question,  that  had 
the  substitutes  remained  at  homCi  enjoying  their  legal  exemp- 
tions, these  would  have  been  terminated  by  the  Act  of  Sep- 
tember 27th,  and  as  that  Act  contains  no  saving  of  persons 
then  in  the  army  by  substitution,  there  is  nothing  to  preveat 
the  personal  liability  from  attaching.     Previously,  each  h$d 
occupied  in  the  army  the  place  of  his  principal,  but,  by.lhe 
passage  of  that  Act,  a  place  was  made  for  himself;  and  m- 
less  it  can  be  implied  that  Congress  contemplated  the  anonuh 
\f  of  one  soldier  performing  the  duty  of  two,  the  place  of  hii 
principal  became  vacant,  and  the  substitution  was  no  hofft 
valid. 

4.  The  discharge  of  the  parties  in  custody  has  been  II^ 
gently  demanded  on  the  ground  that  the  acceptance  of  the 
substitute,  and  discharge  of  his  principal,  was  a  contract  be- 
tween the  latter,  and  the  Government,  and  incapable  of  cao- 
cellation  at  the  will  of  Congress ;  and  further,  that  if  this 
be  not  a  contract,  the  transaction  between  the  principal  and 
the  substitute  certainly  was  so,  and  was  induced  by  the  legis- 
lation of  Congress,  whose  good  faith  is  pledged  not  to  im- 
pair it. 

As  before  remarked,  we  are  inclined  to  consider  the  sab- 
stitution  more  in  the  nature  of  a  gratuitous  privily  than     J 
of  a  binding  contract.  | 

But  conceding  (for  the  argument)  that  it  is  a  contnd  } 
binding  on  the  Government,  and  further,  that  good  fiuth 
inhibits  the  cancellation  or  impairment  of  the  other  contnri 
between  the  principal  and  substitute,  the  question  presenii 
itself,  what  were  those  contracts  ?  They  were  for  such  anb- 
stitution  and  such  only  as  the  Act  of  April  16th,  and  tha 
regulations  of  the  Secretary  of  War  in  pursuance  theno^ 
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allow.     AH  the  terms,  conditions  and  stipulations  found  to     | 
exist  in  the  Act,  and  in  the  regulations  entered  into  and  be- 
came parts  of  those  contracts.     One  of  the  regulations  exist- 
ing at  the  time  of  each  substitution,  was  that  the  exemption 
accruing  from  it  to  the  principal  should  be  'Valid  only  so 
long  as  the  substitute  should  be  legally  exempt.'^     All  par^ 
ties  are  presumed  to  know  the  law  and  the  regulations  re- 
ferred to  in  it,  and  necessary  to  its  practical  operation,  and 
from  this  presumption  nothing  can  relieve  them.     Thus  it 
appears  that  the  contract  of  substitution  has  not  been  can- 
celled or  annulled  by  subsequent  legislation,  but  has  expired 
hj  its  own  limitation. 

It  will  be  observed  that  we  do  not  rest  this  opinion  upon 
General  Orders  No.  82,  made  and  published  after  the  Acts  of 
BobsUtution  we  are  considering,  but  upon  the  order  of  April 
29tb,  which  was  anterior  to  them.     Number  eighty-two  ap- 
pears to  be  a  digest  of  the  several  Acts  of  Congress  relating 
to  enrollment,  exemption  and  substitution,  and  of  the  orders 
ind  regulations  of  the  Department  of  War,  for  carrying  them 
into  effect.     Some  of  the  pre-existing  orders  and  regulations 
ue  annulled  and  others  modified  by  it.     The  order  of  the 
29ih  April,  is  in  substance  repeated  in  number  eighty-two,  but 
it  has  been  operative  fr«)m  the  earlier  date. 

5.  Lastly,  it  is  argued  that  the  discharges  granted  to  the 
principals,  upon  the  reception  of  their  substitutes,  in  terms 
cover  the  entire  period  for  which  the  principal  was  first  en- 
rolled, and  which  has  not  yet  expired.  Those  discharges  are 
not  before  us,  but  if  they  were,  and  were  found  to  be  for  the 
vir,  or  for  all  time,  they  would  avail  nothing. 

The  o£Scers  giving  them  were  but  agents  of  the  War  De- 

pirtment.     The  laws  of  Congress  and  the  regulations  of  the 

O^rtment,  constitute  their  powers  of  attorney,  and  any  act 

if  theirs,  transcending  the  powers  thus  given,  and  especially 

iptf  act,  violating  the  expressly  declared  intention  of  the 

•ior,  is  simply  void.     For  these  reasons  we  think  there 

error  in  the  judgments  of  the  Court  below,  ordering  the 

fplicants  discharged. 

:.IjbA  the  judgment  be  reversed. 
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Lton^  J.;  dissenting. 

With  a  full  sense  of  the  importance  and  delicacy  of  the 
question  involved  in  this  case,  and  the  necessity  of  unanimitjr 
by  the  Court  in  its  judgment,  I  have  labored  earnestly  to 
bring  my  mind  to  the  same  conclusion  with  my  associalee^ 
but  with  all  my  anxiety  I  have  been  unable  to  do  so,  and  shall 
briefly  assign  the  reasons  for  my  dissent. 

The  applicant  for  discharge  under  the  writ  of  habeas  eor" 
pU8f  had  been  arrested,  and  was  held  in  custody  by  the  enroll- 
ing officer  as  being  subject  to  the  duty  prescribed  by  an  Abt 
of  Congress,  entitled  ^'  An  Act  to  further  provide  for  ilie 
public  defense,''  approved  16th  April,  1862.     He  claimed 
his  right  to  a  discharge  on  the  ground  that  he  had  fumisbed 
a  substitute,  as  he  was  allowed  to  do  by  that  Act,  and  hid 
received  from  the  captain  of  the  company,  who  had  remni 
his  substitute,  an  absolute  discharge  from  all  further  liaUlilf 
to  military  duty  for  three  years,  or  during  the  war,  the  tens 
of  service  prescribed  by  that  Act.     To  this  it  was  replied,  a 
the  part  of  the  enrolling  officer,  that  while  it  was  tnie  thiK 
such  substitute  had  been  furnished  and  received,  the  Bobflti- 
tute  was  only  thirty-seven  years  of  age,  and  had  himflelf 
become  liable  to  a  similar  duty  by  the  Act  of  Congress  of 
27th  September,  1 862,  extending  the  provisions  of  the  Aek 
of  April,  1862,  to  persons  between  the  ages  of  thirty-five  and 
forty  years,  and  that  by  the  latter  clause  of  one  of  the  rego- 
lations — No.  IV,  of  General  Order  29 — ^prescribed  by  tke 
Secretary  of  War,  in  pursuance  of  the  authority  vested  ii 
him  by  the  same  Act  allowing  substitutes,  and  with  a  view 
to  meet  such,  and  similar  cases  to  this,  and  which  said  ifgo- 
lation  was  in  force  at  the  time  the  substitute  was  furnished, 
and  that  as  the  substitute  was  no  longer  legally  ezempti  the 
applicant's  discharge  was  no  longer  valid,  but  that  he  wtt 
now,  by  the  terms  of  the  Act  and  the  regulation,  bound  hin- 
self  to  fill  his  own  unexpired  term  of  service.     The  dsoee 
in  the  regulations  of  the  Secretary  of  War  relied  upon  Id 
snpport  this  position  is  in  the  following  words :     "  Such 
exemption  is  valid  only  so  long  as  the  Bai4  substitute  k 
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leggHy  exempt''  It  is  upoa  these  facts,  the  application  of 
the  r^ulatioa  to  them,  and  the  interpretation  of  the  regula- 
tion itself,  in  reference  to  the  Act  of  Congress  under  which 
it  was  adopted,  its  extent,  etc.,  tliat  the  question  of  the  case 
ia  made — whether  the  applicant  is  entitled  to  a  discharge  or 
not?  The  Court  decides  that  he  is  not.  I  maintain  on  the 
contrary  that  he  is. 

1.  Because  the  Act  not  only  did  not  clothe  the  Secretary 
of  War  with  the  power  to  impose  such  conditions  or  terras 
upon  the  act  of  substitution  to  the  extent  that  is  claimed  for 
the  regulation  I  have  quoted  above,  but  that  if  that  regula* 
tion  was  intended,  and  docs  in  fact  extend  so  far,  it  ia  repug^ 
wad  to  the  sense  and  spirit  of  the  Act,  and  therefore  void. 

2.  Because  that  clause  of  the  regulation  does  not  in  fact 
atend,  apply  to,  or  control  tlie  question  in  this  case. 

The  Act  of  Congress,  of  16th  April,  1862,  autliorizes  the 
President  to  call  out  and  place  in  the  military  service  of  the 
Confederate  States,  for  tliree  years,  unless  tlie  war  shall  have 
Kxmer  ended,  all  white  men,  residerUa  of  tlie  Confederate 
StateSy  between  the  ages  of  eighteen  and  thirty-five  years  at 
Ae  time  the  call  or  calls  may  be  made,  who  are  not  legaUy 
ompied  from  military  service;  and  the  ninth  section  of  the 
Act  provides,  "  that  persons  not  liable  for  duty  may  be  re- 
eeived  as  substitutes  for  those  who  are,  under  such  regulatiana 
otMoy  be  prescribed  by  the  Secretary  of  WarJ^ 

The  Act  applies  only  to  the  citizens  of  the  Confederate 
SWOy  the  duty  created  is  a  military  service  of  three  years, 
lod  the  persons  subjected  to  that  duty  are  all  white,  male 
oliiena  between  the  ages  of  eighteen  and  thirty-five  years, 
vko  are  not  exempt  by  law.  The  object  of  the  Act  was  to 
vim  an  army  adec^uate  to  the  exigencies  and  perils  of  the 
Mntry,  then  in  its  greatest  straits,  and  this,  it  was  thought, 
Mild  bring  into  the  field  all  the  available  and  eifecti  vc  arms- 
Imii^  population  of  the  Confederacy  that  could  be  spared 
'^  4Mi  the  agricultural,  producing  and  manufacturing  interests, 
Alt  were  as  essential  to  a  successful  prosecution  of  the  de* 
'^  ~'  -the  maintenance  of  the  army  in  the  field,  and  con- 
prosperity  of  the  country,  as  the  operations  of  the 
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army.    The  law,  although  absolutely  necessary,  was  extreme- 
ly onerous,  and  in  many  cases  would  have  operated  oppres- 
sively, for  between  the  ages  of  eighteen  and  thirty-five  years 
there  were  many  subject  who  could  not  leave  their  homes, 
families  and  pursuits  without  sacrifices  that  no  government, 
however  great  its  necessities,  could  justly  require  them  to 
make,  if  it  could  possibly  be  avoided.     To  remedy  such  and 
other  hardships,  Congress  accorded,  as  a  part  of  the  Act,  the 
privilege  to  the  subject  who  chose,  and  was  able  to  do  so,  of 
furnishing  a  substitute.     This  privilege  going  along  with  the 
liability  to  soften  its  rigor,  was  a  right  in  the  citisen,  asabao- 
lute  and  indubitable  as  the  liability  was  imperioas  and  neoes- 
sary. 

It  is  urged  that  the  right  to  furnish  substitutes  was  not 
perfect,  but  that  it  was  circumscribed  by  the  provision  that 
they,  the  substitutes,  might  be  received  '^  under  such  regula- 
tions as  may  be  prescribed  by  the  Secretary  of  War,'*  and 
that  it  the  War  Department  had  prescribed  no  regulatioM 
on  the  subject,  no  substitute  could  have  been  furnished  and 
received,  and  that  therefore  the  right  or  privil^e  of  fumisb- 
ing  substitutes  was  coupled  with  and  dependent  upon  wluii- 
ever  conditions  and  ternis  the  Secretary  of  War  might  chooie 
to  impose.  If  this  view  be  a  correct  one,  then  the  law  did 
not  confer  any  right  or  privilege  upon  the  citizen  to  famish 
a  substitute,  but  simply  clothed  the  \yar  Department  with 
the  power  to  allow  or  not,  as  it  thought  proper,  and  if  90, 
then  to  hamper  the  privilege  with  such  conditions  or  terms  IB 
to  greatly  impair,  or  altogether  defeat,  its  benefits.  I  caniiot 
force  my  mind  to  assent  to  such  a  construction,  but  it  seems 
to  me  to  be  utterly  at  variance  with  the  letter  and  spirit  of 
the  whole  Act.  Could  Congress  have  delegated  to  the  Seo> 
retary  of  War  such  extraordinary  power? 

I  do  not  believe  that  it  could.  The  enactment  of  law^ 
being  the  highest  and  greatest  act  of  sovereignty,  can  onlf  be 
done  by  the  sovereign  power  of  the  State.  A  law  must  re- 
main and  continue  in  force,  just  as  it  leaves  the  Legislator 
It  stands  as  it  issued  from  the  hands  of  its  creator.  If  H 
be  imperfect,  incomplete,  or  defective,  by  failing  to  provA 
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for  all  coDtingencies,  or  in  any  other  respect,  such  defect  can- 
not be  cured,  altered,  or  amended  bv  any  subonlinat^  crea- 
ture.    It  requires  the  same  power  to  amend,  alter,  abridge, 
or  extend  it  in  the  slightest  respect,  that  it  did,  in  the  first 
place,  to  create  it;  for  all  or  any  of  these  is  legislation,  and 
this  cannot  be  delegated.     Now,  in  the  case  before  us,  the 
sabfiequent  extension  of  the  provisions  of  this  Act  to  persons 
beyond  the  age  of  thirty-five  years,  and  to  provide  against 
the  possibility  of  those  persons  to  whom  the  Act  might  subse- 
qaently  be  extended,  becoming  substitutes  for  those  who  were 
then  liable,  were  questions  for  Congress;  that  is,  whether  the 
Act  should  be  extended,  and,  if  so,  whether  the  substitutes 
famished  to  whom  the  Act  might  be  extended,  should  &M 
within  the  operation  of  such  future  legislation,  so  as  to  keep 
die  sabstitute  in  the  service  on  his  own  account,  and  to  re- 
qure  the  principal  to  fill  his  own  place,  or  employ  a  new  sub- 
Btitate,  were  questions  that  Congress  could  alone  consider  and 
otmtrol ;  for  it  anticipates  legislation  and  provides  for  it,  against 
die  right  of  the  citizens.     This,  I  hold,  an  agent  appointed 
far  a  specific  purpose,  that  is,  to  execute  the  will  of  Congress 
n  already  expressed,  cannot  do.     To  hold  otherwise  is  to 
declare  that  the  Secretary  of  War,  appointed  by  Congress  to 
oecute  its  declared  will,  can  determine  what  Congress,  under 
tbe  particular  circumstances,  ought  to  have  done,  or  what 
Congress  toill  do,  and  discharge  the  duties  of  his  office  accord- 
ingly, and  that  the  rights  given  and  the  duties  prescribed 
most  not  be  measured  and  ascertained  by  the  law,  but  by 
vhtt  the  agent  does  and  says — thus  giving  to  his  acts  and 
dKlarations  the  force  and  effect  of  law.     This,  I  think,  is 
gring  too  far.     A  Legislature  may  devise  a  scheme,  or  enact 
bwB,  and  give  therein  a  general  discretion  to  an  agent  as  to 
tte  prosecution  of  the  scheme,  the  management  of  details,  etc., 
tM  in  all  such  cases,  the  action  of  such  agent  must  conform, 
hthe  letter,  to  the  expressed  will  of  the  Legislature.     He 
|[   itaoi  devise  a  new  scheme — anticipate  what  the  Legislature 
^Quld  do  in  a  case  not  expressly  provided  for,  nor  take  any- 
^g  for  granted,  but  must  have  a  clear  and  unmistakeable 
%mnt  for  all  that  he  does.    Concede^  however^  that  Con- 


428         SUPREME  COURT  OF  GEORGIA. 


Weems  vs.  Farrell  and  WilliamB. 


greas  oould  have  delegated  this  power:  did  it  do  so?    I  am 
dear  that  it  did  not.     The  power  is  alone  claimed  under  the 
last  clause  of  the  9th  section  of  the  Act,  already  quoted,  to- 
wit:  that  the  substitutes  may  be  received,  ''under  such  regu- 
lations as  may  be  prescribed  by  the  Secretary  of  War." 
Suppose  these  words  had  not  been  added  to  that  danse^ 
but  had  been  omitted  by  Congress^  would  it  not  have  been 
the  duty  of  the  Secretary  of  War,  as  the  head  of  the  War 
Department,  to  have  prescribed  regulations  for  the  aervioe  in 
respect  to  this  subject  by  which  it  could  be  carried  intoeflM^ 
and  uniformly  throughout  the  whole  service?    Would  it  not 
have  been  his  duty  to  prescribe  regulations  for  the  ezamint- 
tion  of  the  proffered  substitute — to  declare  what  should  be  hii 
physical  qualification,  etc.,  so  that  the  intention  of  Congreo^ 
the  good  of  the  service,  and  the  rights  of  the  citizen  and  sub- 
ject should  be  promoted  and  protected?    Most  aasnredlj. 
The  words  used  defining  the  duties  of  the  Secretary  of  Wir 
would  have  been  implied  if  they  had  not  been  expressly  en- 
ployed.    They  are  but  mere  general  directions  to  that  offieer 
to  adopt  such  regulation  as  would  effect  the  purpose  of  Con- 
gress, previously  declared.    The  whole  section  is  the  same  in 
effect  as  if  Congress  had  said:  the  persons  upon  whom  tUs 
liability  is  imposed  may  be  relieved  therefrom  by  furnishing 
a  substitute  from  those  persons  who  are  not  liable  to  this  law. 
And  the  Secretary  of  War  is  directed  to  carry  out  this  provi* 
sion  by  adopting  such  regulations  as  will  secure  the  right  to 
the  subject,  and  at  the  same  time  protect  the  service  froB 
injury  in  receiving  persons  as  substitutes  who  are  incapaUe 
of  performing  the  duties  of  soldiers.    No  new  or  additional 
powers  were  given  to  the  Secretary  of  War,  to  defeat  or 
impair  the  right  of  substitution,  or  thwart  the  dedared  will  of 
Congress,  but  the  power  given  was  to  execute  that  will,  and 
this  was  his  duty  in  the  absence  of  such  expression.     Supposi 
the  War  Department  had  prescribed  no  regulations,  wooU 
his  failure  to  do  so  have  defeated  the  right  to  furnish  a  sob- 
stitute?    If  so,  it  is  the  first  instance  in  my  knowledge  flf 
legislation  when  the  failure  of  an  officer  to  discharge  hk 
duty  has  legitimatdy  defeated  the  right  of  the  citizen.    Tb 
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ConrtB,  in  such  cases,  upon  application,  have  never  failed  to 
find  a  remedy  that  secured  the  right.     But  it  is  a  simple 
absnrditj  to  suppose  that  this  officer  or  any  other  in  like  po- 
dtion  would  fail  to  discharge  such  a  plain  and  imperative  duty. 
As  already  stated,  the  liability  or  duty,  created  by  thia 
Act,  was  a  military  service  of  three  years,  and  the  persons 
nlgected  to  this  liability  were  all  the  white  male  residents, 
that  is,  citisens  or  persons,  who  had  placed  themselves  by 
their  Act  in  that  status  towards  the  Confederate  States,  who 
were  not  otherwise  exempt  by  law,  between  the  ages  of  eigh- 
teen and  thirty-five  years  at  the  time  the  call  or  calls  should 
be  made  by  the  President.    This  was  the  duty  and  these  the 
persons  to  perform  that  duty.    AH  other  white  male  residents, 
that  is,  citizens  in  the  sense  above  stated,  were  the  persons  not 
liable  to  the  duty  prescribed  by  the  Act.     And  from  these, 
aqrs  Congress,  substitutes  may  be  received  for  those  who  are — 
tint  is,  that  the  persons  who  arc  not  liable  to  the  provisions 
of  that  Act  may  be  received  as  substitutes  for  those  persons 
vbo  are  liable  to  its  enactments.     The  word  substitute  has 
bat  one  meaning,  and  that  is,  ^'one  person  or  thing  which  is 
pat  in  the  place  of  another  i)er8on  or  thing  to  answer  the 
purpose ;''  and  it  was  in  this  sense  that  it  was  used  in 
Act     Congress,  then  expressly  declares  that  any  person 
nigect  to  the  stringent  provisions  of  this  law,  in  order  to  be 
niieved  from  its  operation,  shall  have  the  right  to  furnish  in 
ill  flaoe  and  to  perform  the  same  service,  not  apart  but  the 
^Mb  service,  that  he  by  the  law  is  required  to  perform,  any 
>lhv  person  capable  of  performing  that  service,  that  he  can 
IIDeare  for  that  purpose  from  among  those  residents  or  citi- 
fli  of  the  Confederate  States  who  are  not  subject  to  the  duty 
imposed  by  this  Act.    Now  if  the  regulation  imposed  by  the 
-%>etai7  of  War  goes  to  the  extent  claimed  for  it — that  is  to 
<||uJe  wholly  or  partially  those  persons,  from  that  class 
PH  which  Congress  declares  substitutes  may  be  received, 
may  from  the  necessities  of  the  country  be  called  upon 
'Perform  military  service  by  future  legislation,  then  the 
ion  does  that  not  only  which  Congress  did  not  think 
to  «naot,  but  it  conflicts  directly  with  the  Act  of 
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Cougress  by  circumscribing  and  narrowing  the  right  or  privi- 
lege conferred  on  the  subject  in  lessening  the  number  of  per- 
sons from  whom  the  substitutes  were  to  be  procured.    In 
other  words,  Congress  says  to  the  subject,  here  are  certain 
persons,  any  of  whom,  able  to  perform  your  duty,  you  may 
employ  on  the  best  terms  you  can  as  a  substitute  and  he  shall 
be  received  in  your  place,  and  on  this  you  shall  be  dischaiged 
from  this  duty.     The  War  Department  adds,  yes,  you  csn 
do  so  if  you  please,  but  if  you  do,  on  the  happening  of  cer- 
tain contingencies,  the  substitution  shall  be  no  longer  valid. 
Thus  diminishing  the  number  of  persons  from  whom  sub- 
stitutes might  be  received,  increasing  the  difficulty  of  pro- 
curing them,  and  in  a  great  measure  defeating  the  intended 
benefit.    To  sum  up  the  argument.  Congress  gave  the  right 
to  the  subject  of  the  law  to  furnish  substitutes,  and  specified 
the  class  of  persons  from  whom  the  substitutes  should  be 
taken,  and  when  it  directed  that  the  process  should  be  pa>- 
formed  under  regulations  to  be  prescribed  by  the  Secrefcaij 
of  War,  it  was  intended  only  that  the  Secretary  of  Wir 
should  prescribe  biicli  regulations  as  would  most  effectoallj      " 
carry  out  its  will  and  intention  thus  expressed,  but  not  to     - 
impair  or  defeat  the  right  given  either  in  whole  or  in  pirt^     f 
and  if  the  regulation  has  this  eifect  it  is  void,  for  the  will  of    t 
Congress  must  prevail  and  not  that  of  its  agent 

The  other  position  that  I  take,  that  the  regulation  of 
the  Secretary  of  War  relied  upon,  does  not  control  this  case 
or  meet  the  question  made  by  the  record,  presents  less  diS- 
culty  than  the  one  I  have  already  discussed.  That  daose 
says,  that  "such  exemption,''  that  is  the  exemption  from  the 
duties  prescribed  by  that  A.ct,  obtained  by  one  furnishing  a 
substitute,  "is  valid,"  shall  continue,  "only  so  long  as  the 
said  substitute  is  legally  exempt."  Legally  exempt  from 
what?  Why,  clearly  from  the  liability  imposed  by  the  Act 
of  Congress  to  which  the  regulation  had  reference,  and  whi<i 
called  upon  him  to  prescribe  the  regulation — the  one  then  ia 
force — not  liabilities  to  be  imposed  by  future  legislation,  and 
not  then  created,  and  such  as  might  never  exist.  All  ads  or 
r^ulations  must  be  construed  with  reference  to  laws  in  force-* 


MACON,  JANUARY  TERM,  1863.  431 


Weemi  m.  Farreli  and  William b. 


f  the  Htate  of  things  in  existence  at  the  time  of  their  cnac^ 
(ent  or  adoption.  To  anticipate  the  future  wants  of  the 
^ntry  and  to  provide  against  and  for  them,  is  the  duty  of 
^ngressy  not  that  of  the  Secretary  of  War.  That  Congress 
id  done  by  the  passage  of  the  law  then  in  force,  which  if 
Ot  adequate  was  at  least  deemed  to  be  so  by  Congress.  This 
^natniction  makes  the  regulation  conform  strictly  to  what 
»e  Act  of  Congress  required,  and  no  more,  and  at  the  same 
^e  secures  to  the  citizens  the  full  enjoyment  of  the  right 
fiaranteed  by  the  Act  That  is,  the  regulation  so  uuder- 
|ood  is  in  accordance  with  the  letter  and  spirit  of  the  Act. 
t  may  be  asked  if  this  be  the  true  interpretation  of  the  regu- 
^on,  what  was  its  object  ?  To  this,  I  answer  that  it  was 
^nded  and  does  apply  to  those  substitutes  who  might  be 
jamished-  and  who  at  the  time  of  being  received  were  not 
fabject  tliereto,  but  might  subse(][uently  fall  within  the  opera- 
tion of  the  Act.  Thus,  tlie  Act  says  that  all  white  male 
Wdents  between  the  ages  of  eighteen  and  thirty-five  years 
le  liable  to  the  service  ^'except  those  who  are  exempt  by 


\w." 


General  Order,  No.  29,  of  the  War  Department,  of  which 

9  clause  under  discussion  is  a  part,  specifies  the  persons  to 

om  the  Act  referred  as  being  exempt  by  law,  and  they  are 

tices  of  the  Peace,  Sheriffs,  Clerks,  Postmasters  and  their 

aties,  allowed  by  law.  Masters  and  Commissioners  of  Or- 

\iy,  District  and  State  Attorneys,  etc.     Now,  there  was 

ing  in  the  Act  or  regulation  to  prohibit  any  of  the  per- 

holding  these  various  offices,  from  becoiiing  substitutes 

lose  who  were  liable;  so  long  as  they  retained  their  offi- 

ositions  they  were  exempt  and  could  not  be  enrolled, 

hen  they  ceased  to  hold  the  offices  that  protected  them, 

sll  within  the  operation  of  the  law,  and  were  no  longer 

'  exempt  but  were  liable  to  enrollment.     Hence  it  was 

and  necessary  that  the  Secretary  of  War  should  by 

ion  provide  for  such  contingency,  and  to  hold,  in  all 

hen  the  substitute  was  furnished  from  this  class  of 

flo  exempt,  the  principal  to  be  exempt  pnly  so  long 

ifastifeute  himself  be  exempt  from  the  liability  of  that 
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Act.     Another  class  of  cases  to  which  the  regulation  justly 
applies  and  which  is  equally  palpable  and  obvious,  is  that  of 
young  men  below  the  age  of  eighteen  years  who  might  be 
received  as  substitutes.    So  long  as  they  are  below  the  age  of 
eighteen,  they  are  not  liable,  but  if  they  be  taken  as  substi- 
tutes, and  during  the  term  of  service  arrive  at  that  age,  they 
are  then  fully  within  the  provisions  of  the  Act,  no  longer 
legally  exempt,  and  liable  to  enrollment.    These  are  the  cases 
that  the  regulation  controls,  and  not  those  substitutes  who 
have  been  furnished  and  received,  that  never  become  autgect 
to  the  liability  of  the  Act  that  called  otd  the  regulation,  aad 
who  but  for  the  fact  of  having  become  substitutes  would 
have  been  liable  to  enrollment  under  the  subsequent  Act  of 
27th  September,  extending  the  liability  imposed  by  the  Act 
of  April,  1862,  to  persons  between  the  ages  of  thirty-fife 
and  forty  years. 

But  it  is  argued,  and  this  argument  was  pressed  upon  the 
Court  with  great  earnestness  and  ability,  that  the  practieil 
effect  of  the  rule,  I  insist  to  be  the  pro})er  one,  is  to  deprife 
the  country  of  the  benefit  of  an  effective  soldier  in  eve^ 
instance  when  such  a  substitute  has  been  received,  and  gives 
it  nothing  in  exchange  for  such*  loss;  that  the  success  of  our 
arms  may  and  will  be  materially  affected  by  thus  keeping  oat 
of  the  service  such  a  large  class  of  the  very  best  material  of 
the  land,  and  that  therefore  it  is  not  to  be  supposed  that 
either  Congress  in  passing  the  law,  or  the  Secretary  of  War 
in  prescribing  regulations,  could  have  intended  to  frame  and 
allow  a  system  that  would  in  its  results  prove  so  disastroUi 
If  it  be  conceded  that  the  rule  would  prove  mischievous^  or 
has  done  so,  it  is  neither  certain  or  reliable  to  argue,  there- 
from, that  it  was  not  intended,  because  Congress  and  the  Sec- 
retary of  War  might,  and  probably  did,  fail  to  foresee  or 
apprehend  such  a  result.  In  the  history  of  human  legifllar 
tion  it  is  extremely  rare  to  find  the  identical  results  prodooei 
that  were  intended,  and  nothing  more.  Sometimes  it  £ul9  to 
aocomplish  anything,  sometimes  the  opposite,  and  again  the 
greatest  misci^ief,  when  nothing  but  good  was  intended.  B 
is  impossible  for  any  Legislature  to  foresee  the  whole  praoti- 
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operation  and  effects  of  any  scheme  or  system  it  puts  in 

ition,  and  by  restrictions  and  provisions  provide  for  every 

ngy  so  that  it  shall  go  out  from  their  hands  perfect  and 

nplete  in  all  its  details,  working  exactly  to  the  purposes 

ended,  and  to  none  other,  like  a  well  executed  piece  of 

iehinery  in  the  hands  of  skilful  artizans;  but  like  human 

ture  itself,  the  scheme,  while  the  main  great  purpose  will 

^ps  be  accomplished,  as  has  been  done  in  this  case,  may  in 

be  point  or  other  be  defective,  which  will  take  time  and 

|)erienoe  to  remedy.     We  can  not  judge  of  such  defects  as 

[ngs  that  the  Legislature  must  have  foreseen  and  intended 

not)  as  we  wish  to  construe,  but  we  must  judge  the  Act  as 

i  find  it.     If,  however,  I  have  stated  correctly,  in  the  pre- 

ling  part  of  these  remarks,  the  object  of  the  law  and  the 

tention  of  Congress  in  its  passage,  no  such  difficulty  could 

[ve  been  foreseen  or  anticipated,  nor  if  foreseen,  would  the 

^  have  been  changed.    Indeed,  such  objection  could  not 

ive  occurred,  for  the  policy  of  the  Act  was  to  get  all  the 

nng  and  effective  arms-bearing  population,  leaving  the  bal- 

«  of  the  men  of  the  Confederacy  to  raise  and  furnish  pro- 

on  and  material  for  those  in  the  field  and  at  home,  30  that 

ne  was  taken  out  of  the  army  by  furnishing  a  substitute, 

lied  the  place  of  the  substitute  at  home,  and  perhaps  to 

ter  purpose,  in  raising  supplies,  etc.     What  the  Govem- 

lost  one  way  it  thus  gained  in  another.     I  have  given 

osition  more  attention  than  it  deserved,  because  it  was 

the  only  view  presented  in  opposition  to  my  constrno- 

f  the  Act  and   the  regulation.     There  is  absolutely 

;  in  the  position  for  a  defect  or  supiioscd  defect  that 

be  cured  or  avoided  by  the  supi)osition  that  the  Ijegis- 

ould  not  have  been  guilty  of  so  much  folly,  or  have 

oh  an  oversight.     The  argument  is  but  an  attempt 

the  Act  from  its  plain  intent  and  meaning,  as  gath- 

1  the  words  employed,  and  its  whole  bearing  upon 

of  the  necessities  of  the  country — a  plea  so  often 

at  never  yet  legitimately  obtaining  a  stataa  in  the 

It  is  an  argument  in  fact  rather  against  the  policy 

ition  contained  in  the  Act^  to  support  which  the 

zxxiii — 28. 


434         SUPBEME  COURT  OF  OEOBGIA. 


Weems  t».  Farreli  and  Williams. 


regulation  of  a  subordinate,  which  must  be  in  conformity  to 
it^  is  invoked  and  perverted. 

None  of  the  remarks  I  have  made  are  intended  to  reflect 
on  the  law  or  the  Congress  which  passed  it;  on  the  contnuy, 
I  am  convinced,  after  the  most  careful  consideration  of  it  and 
the  various  points  made  upon  it,  that  the  law  was  conceived 
and  executed  with  wisdom  and  sagacity,  that  it  contains  no 
defect  in  the  particular  under  discussion,  and  less  than  most 
Acts,  especially  for  one  having  such  an  extensive  operatioB, 
of  such  vast  importance,  and  one  that  has  accomplished  00 
much  practical  good. 

It  is  indeed  to  be  regretted  that  this  question  was  ever 
made  or  insisted  upon  by  the  War  Department,  for  all  thoR 
who,  construing  the  law  and  the  regulation  as  I  do,  furnished 
substitutes  like  the  present  applicant,  out  of  that  class  of 
persons  to  whom  the  Act  was  extended,  can  but  feel  that  thsjr 
have  been  cruelly  oppressed  by  the  (Government  in  breaking 
op  and  defeating  s^  contract  made  by  them  upon  its  void 
deliberate  consent.  They  must  feel  that  the  Government  in 
this  has  violated  its  plighted  faith — a  thing  much  more  iqs- 
rious  than  the  loss  of  a  few  soldiers  from  the  army. 

To  conclude  this  opinion,  already  too  long,  the  decision  of 
this  question  must  depend  upon  the  constnustion  which  tk 
Court  may  give  to  the  regulation  of  the  Secretary  of  Wsr, 
taken  in  connection  with  the  Act  of  April,  1862.  The  eon* 
struction  I  give  is  consistent  with  the  regulation,  with  the 
Act,  with  the  rights,  interests  and  good  faith  of  the  QovMr 
ment,  and  the  rights  of  the  citizen,  while  the  constractioo  of 
the  Court  is  virtually  inconsistent  with  all. 
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t>BEW  J.  MAdON  and  Mason  &  Dibble,  plaintiflB  in 
error,  vs.  Sarah  Mason,  defendant  in  error. 

rhether  a  bill  in  eqaitj,  by  cestui  que  trust,  feme  covert,  against 
^tee  and  a  atranger,  alleging  that  trustee  has  loaned  trust  funds  to 
faoger,  who  has  not  paid,  but  alleging  neither  refusal  of  trustee  to 
e,  nor  stranger  to  pay;  alleging,  further,  that  trustee  is  insolventi 
I  not  showing  when  insolvency  commenced,  and  allc^ng  no  waste 
misconduct ;  and  praying  for  removal  of  trustee  and  appointment 
another,  and  decree  that  stranger  pay  to  new  trustee,  is  demurrable 
r  want  of  equity.    Query  ? 

(here  the  trustee  of  a  feme  covert,  thereto  authorized,  loans  money 
a  stranger,  (the  latter  knowing  that  it  is  a  trust  fund,)  and  takes  a 
to  payable  to  himself  as  trustee,  in  the  absence  of  all  fraud  and 
pupiracy,  the  statute  of  limitations  is  a  good  defence  to  the  stranger, 
well  in  equity  against  the  cestui  que  trust,  as  at  law  against  the 
Uee. 

)emurrer,  in  Bibb  Superior  Court.  Decision  by  Judge 
^hrane,  at  May  Term,  1862. 

lie  complainant,  Sarah  Mason,  formerly  Sarah  Brown, 

er  next  friend,  E.  A.  Nisbct,  brought  this  bill  against 

husband,  Andrew  J.  Mason,  and  the  firm  of  Mason  & 

le,  composed  of  Timothy  Mason  and  William  Dibble, 

;  up  that,  before  her  marriage  to  said  Andrew  J.  Mason, 

riage  contract  was  enteral  into  between  them  without 

erveution  of  a  trustee,  whereby  it  was  provided  that  all 

tperty,  real  and  personal,  then  belonging  to  complain- 

value  about  $5,000,  and  whatever  she  was  then,  or 

>e  aflenvards,  entitled  to,  at  and  by  the  death  of  her 

should  be  her  separate  estate,  and  in  no  manner  sub- 

y[  husband's  debts,  or  his  disposition,  save  as  provided 

e  contract.     That  the  husband  should  have  the  pos- 

ad  management  of  the  property,  subject  to  the  lim- 

nd  restraints  provided  for  in  the  contract,  and  that 

use  as  he  thought  pro{)er  the  artificial  increase  of 

*ty,  and  should  also  have  the  power,  with  the  con- 

nplainant,  to  sell  and  exchange  the  property,  and 

ooeeds  of  such  sales,  or  the  property  so  exchanged, 

)me  a  portion  of  the  trust  estate,  and  be  subject  to 
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the  provisions  of  the  marriage  contract.  It  was  further  stip- 
ulated in  the  contract,  that  the  survivor  of  the  parties  thereto 
should  inherit  the  whole  estate  therein  specified,  provided 
there  should  be  no  child  or  children  born  of  the  marriage 
living  at  the  death  of  either  party;  and  if  there  should  be 
such  child  or  children,  then  the  survivor  to  inherit* equally 
with  the  child  or  children,  share  and  share  alike. 

No  trustee  being  appointed  by  the  contract,  her  husband 
became  such  by  operation  of  law,  and  she  allies  that  his 
marital  rights  to  the  estate  was  barred,  and  that  it  was  her  sq>- 
arate  estate  for  life  with  limitations  over,  as  before  stated,  to 
the  survivor,  or  to  the  survivor  and  the  children  of  the  nuff- 
riage. 

Complainant  charges,  that  on  the  6th  of  February,  18fi0, 
her  husband  sold  a  negro  belonging  to  her  life  estate,  for  the 
sum  of  $800,  cash,  and  loaned  the  money  arising  from  the 
sale  to  Mason  &  Dibble,  taking  their  note  therefor^  payable 
to  himself,  as  trustee  for  complainant,  or  bearer,  and  dated 
the  6th  of  February,  1850,  and  due  one  day  thereafter.  Hie 
bill  charges  that  Mason  &  Dibble  received  said  money  irith 
full  knowledge  that  it  was  raised  by  the  sale  of  the  n^ro,  and 
that  the  negro  belonged  to  complainant  and  her  childreB| 
under  the  marriage  settlement.  It  is  further  averred  that  the 
husband  has  been  for  a  number  of  years  insolvent,  and  is  un- 
able to  respond  to  her  for  the  interest  on  said  note,  and  thil 
the  whole  sum  will  be  lost  to  her  and  her  children  onleM 
Mason  &  Dibble  be  decreed  to  pay  to  her  trustee  the  amoont 
of  principal  and  interest  due  on  said  note.  Complainant  hn 
children  living,  the  fruit  of  the  marriage. 

The  bill  prays  that  another  trustee  may  be  appdnted  ia 
lieu  of  the  husband,  and  that  Mason  &  Dibble  be  decreed  It 
account  with  oratrix  for  the  amount  due  on  said  note^  andti 
pay  the  same  to  the  trustee  appointed,  to  be  by  htm  held  St 
the  uses  and  trusts  declared  in  the  marriage  settlement 

The  defendants  demurred  to  the  bill  for  want  of  equity,  ul 
also  demurred  specially  that,  it  was  apparent  from  the&oetfi 
the  bill,  that  the  note  sought  to  be  recovered  wasbarrediff^ 
the  statute  of  limitations  at  the  time  the  bill  was  brought 
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bill  was  filed  April  12tli,  1861.     The  Court  overruled 
Lorrer  on  all  the  grounds,  and  the  defendants  except 

^OE,  for  plaintiff  in  error. 
t  N1BBET9  contra. 

\e  (hurt — Jenkins,  J.,  delivering  the  opinion. 

da  first  ground  of  demurrer  in  the  Court  below  was 
Bral  one  of  a  want  of  equity  in  the  bill,  by  which  we 
and,  that  it  appears  from  the  allegations  that  there  is 
ion  law  a  remedy  for  the  grievance  complained  of. 
B  that  grievance?  That  the  defendants,  Mason  & 
made  to  their  co-defendant,  as  trustee  of  the  com- 
If  his  wJfe,  a  promissory  note  which  they  have  not 
Efo  fraud  or  collusion  is  charged  in  the  case.  It  is 
that  the  consideration  of  the  note  was  money  loaned 
Myee  to  the  makers,  which  money  at  the  time  was 
to  the  makers  to  belong  to  complainant's  trust  estate, 
bill  also  shows,  that  the  note  given  as  evidence  of  the 
8  made  payable  to  A.  J.  Mason,  as  trustee  of  Sarah 
)n.  So  that  in  the  inception  of  the  contract  there 
ftct  done  by  the  parties,  whereby  the  interest  of  the 
le  trustj  in  the  fund  loaned  was  divested,  or  sought  to 
tted.  Was  there  any  breach  of  trust  in  the  act  of 
this  fund  ?  It  is  alleged  that  the  fund  accrued  from 
of  a  negro  by  the  trustee.  This  sale  he  was  autho- 
make  with  the  consent  of  the  complainant  And, 
recounting  the  transaction,  eleven  years  after  it  oc- 
ihe  neither  alleges  that  she  was  ignorant  of  the  sale 
egroy  and  loan  of  the  proceeds  of  the  sale  at  the  time, 
i  cither  was  done  without  her  consent, 
ioes  not  make  a  case  showing  an  illegal  conversion  of 
;ra  We  must  presume  then  that  this  fund  came 
kad  properly  into  the  hands  of  the  trustee,  as  a  part 
mat  estate.  Another  provision  of  the  trust  deed  is, 
ptooeeds  of  any  sale  of  the  trust  property  should 
s  a  portion  of  the  trust  estate,  and  be  subject  to  the 
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provisions  of  the  contract."  The  loaning  of  trust  funds  at 
interest  with  sufficient  security,  is  a  very  common  and  proper 
mode  of  employing  them,  and  whilst  in  the  evidence  of  debt, 
or  the  security  taken  for  such  loan,  the  identity  of  the  food 
as  a  part  of  the  trust  estate  is  preserved,  and  reasonable  pre- 
cautions taken  for  its  safety,  equity  will  recognize  its  legal- 
ity. All  this  seems  to  have  been  done  in  this  case.  The 
note  is  made  payable  to  A^  J.  Mason,  as  trustee  of  the  com- 
plainant ;  all  parties  are  therefore  estopped  from  denying  the 
trust  character  of  the  debt,  and  it  is  not  questioned  that  the 
makers  are  able  to  pay  it.  In  most  cases  of  like  charaoter, 
then,  the  remedy  for  enforcing  payment  would  be  an  ictioa 
at  law,  by  the  trustee  against  the  makers,  upon  the  note. 
We  are  thus  particular  in  this  view  of  the  case,  because  both 
in  the  bill  and  in  the  argument,  much  stress^is  laid  upon  the 
scienter  of  the  makers  of  the  note.  If  the  act  of  the  trostee 
was  legal,  the  scienter  of  the  other  party,  dealing  with  bin, 
can  impose  no  liability  on  the  latter,  not  resulting  imniel- 
ately  from  the  contract. 

But  arc  there  no  cases,  in  which  equity  will  entertain  i 
complaint,  of  a  cestui  que  trud,  based  primarily  upon  joat 
such  a  transaction  ?  Had  this  complainant  alleged,  that  the 
makers  of  the  note  had  refused  payment,  that  upon  her  solici- 
tation the  trustee  had  refused  to  institute  suit  for  recoverr  of 
the  fund,  that  the  note  would  soon  become  barred  by  the 
statute  of  limitations,  that  the  trustee  was  insolvent  and  una- 
ble to  respond  to  any  })ortion  of  the  estate  lost  by  his  laches 
or  collusion — and  finally  charging  fraud  and  collusion  be- 
tween the  trustee  and  the  debtors,  it  will  scarcely  be  main- 
tained that  such  a  bill  would  be  demurrable.  But  that  is 
not  this  case. 

Again.  Ilad  it  boon  alleged  that  the  trustee  had,  since 
the  making  of  the  note,  become  insolvent,  or  having  been 
previously  insolvent,  had  since  become  profligate  and  waste- 
ful, an  unsafe  depository  of  trust  funds — that  the  complain- 
ant apprehended  the  payment  of  the  money  to  him,  and  its 
loss  to  the  trust  estate,  praying  the  removal  of  the  trustee, 
and  appointment  of  another  in  his  place,  and  that  the  debt- 
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ors  be  enjoined  from  paying  the  note  until  a  new  trustee  be 
appointed,  there  would  seem  to  be  much  equity  in  the  bill ; 
and  it  might  be  fairly  questioned  whether,  if  equity  took 
cc^izance  of  the  case  for  those  pur))oses,  it  would  not,  to  do 
complete  justice,  and  avoid  a  multiplicity  of  suits,  decree 
payment  of  the  money  in  the  absence  of  any  sufficient  de- 
fense, to  the  new  trustee.  Most  clearly,  however,  in  that 
event  any  defense  which  the  debtor  would  have  at  law  .would 
be  allowed  him  in  equity.  Neither  is  this  exactly  the  case 
before  us. 

Allegations  of  some  of  the  facts  supposed  above  are  want- 
ing, but  the  difference  is  so  small  that  we  would  hesitate  on 
this  ground  to  overrule  the  judgment  and  sustain  the  de- 
mnrrer. 

2.  But  there  is,  in  the  second  ground  of  demurrer,  a  far 
more  serious  obstacle  in  the  way  of  the  complainant,  viz : 
"That,  as  appears  on  the  face  of  the  said  bill,  the  contract  or 
note  sought  to  be  recovered,  in  and  by  said  bill,  w<is  at  the 
time  said  bill  was  filed,  fully  and  entirely  barred  by  the 
statute  of  limitations.'^  It  was  conceded  in  the  argument 
Aat  &s  between  the  trustee  (payee  of  the  note,)  and  the 
the  makers,  it  is  so  barred. 

It  is  urged  in  behalf  of  plaintiff  in  error,  that  ^'time  is  no 
har  to  an  express  trust."  We  concede  tiiat  time  is  no  bar  to 
an  express,  continuing  trust.  But  this  doctrine  regarded  as 
settled  law  since  the  case  of  Kane  and  Bloodgood,  7  John- 
son's Chancery  Reports,  90,  is  applied  as  between  cestui  que 
tnut  and  trustee.  So  it  will  be  found  in  McDonald  vs.  Sims 
HaLfSd  Kelly,  383,  the  Court  held  that  in  the  marriage 
articles,  which  were  the  foundation  of  the  after  settlement, 
there  was  express  provision  made  for  the  claim  of  McDonald, 
ud  that  the  trustee  in  that  settlement  took  the  property  en- 
odmbered  with  a  lien  for  the  payment  of  that  claim,  which 
established  in  him  an  express  trust.  So  in  Thomas  vs.  Brins* 
Sdd,  7th  Georgia,  154,  the  Court  refused  to  disturb  the 
liar  of  the  statute  because  the  trust  was  not  express  and  con- 
tmaing. 

Again^  it  is  insisted  that  a  cestui  que  trust,  feme  covert,  is 
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within  the  exception  in  the  statute  of  limitations,  and  Flynt 
and  wife  vs.  Hatchett,  9  Georgia,  328,  is  relied  upon  as 
authority.  But  that  was  a  case  of  rights  accruing  under  a 
deed  of  trust,  asserted  against  the  trustee. 

This  is  a  case,  in  which  the/em6  covert  is  seeking  to  enforce 
rights,  under  a  simple  contract,  between  her  trustee  and  a 
stranger,  authorized  by  the  deed  of  trust,  and  which  oontnwt 
is  actually  barred  by  the  statute  of  limitations,  and  no  special 
equity  is  alleged,  avoiding  the  bar.     It  is  not  her  oontiaot 
She  was  incapable  of  contracting  when  it  was  made.    She 
had  a  legal  representative,  appointed  by  herself,  before  she 
became  covert^  and  in  anticipation  of  coverture,  authorised  to 
make  such  contract.     By  him  the  contract  was  made,  loog 
subsequent  to  her  covertuie,  and  against  him  the  statute  com- 
menced running  so  soon  as  the  contract  matured.     The  bir 
was  complete  before  she  asserted  her  equity,  and  in  its  as8e^ 
tion,  she  alleges  no  fraud,  no  special  circumstanced  modifying 
the  action  of  the  statute  of  limitations  upon  the  legal  ooatiacL 

It  is  said  that  if  in  this  case  there  be  a  statutory  bar  at  all, 
it  is  one  applicable  to  sealed  instruments,  for  that  she  is  seek- 
ing to  enforce  the  trust  deed,  and  to  this  point  again  the  case 
of  Flynt  and  wife  is  cited.  Ajs  before  remarked,  complainaot's 
rights  in  that  case  were  wholly  involved  in  the  trust  deed,  and 
were  asserted  against  the  trustee.  Here  the  recovery  is  sought 
under  and  by  virtue  of  a  promissory  note,  against  its  makers 
only,  and  they  are  strangers  to  the  trust  deed.  The  trust 
deed  is  set  out,  and  other  allegations  made  only  to  show  that 
complainant  has  a  beneficial  interest,  an  equity  in  the  note, 
but  if  a  recovery  were  had  against  Mason  &  Dibble,  it  could 
be  only  upon  the  note.  Strike  that,  and  the  averments  con- 
cerning it,  from  the  bill,  and  all  connection  between  them 
and  the  case  ceases.  If  the  recovery  against  them  could  be 
only  on  the  note,  the  statutory  bar  they  set  up  must  be  applied 
to  the  note. 

The  following  points  were  also  presented : 
'^  (kstui  que  trust  can  follow  the  property  in  the  hands  of 
a  purchaser,  with  notice  of  the  trust.     If  trustee  fail  to  do 
his  duty,  or  violate  his  trust,  and  sell  the  property,  both  he 
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And  his  privy  are  liable  to  oeattd  que  trud.  Purchasers  with 
notice  are  privies  to  the  trustee." 

This  is  all  good  law,  in  its  place,  but  has  no  applicatioa 
here.  Mason  &  Dibble  had  no  connection  whatever  with  any 
■Je^  rightful  or  wrongful,  of  the  negro.  The  trustee  presented 
himself  to  them  with  a  certain  fund  which  he  said  belonged 
to  the  trust  estate,  and  which  complainant  now  says  belonged 
to  it  As  such,  they  borrowed  it,  giving  a  promissory  note, 
payable  to  the  trustee.  We  have  said  that,  according  to  the 
allegations  in  the  bill,  that  was  a  legal  transaction,  in  no  way 
violative  of  the  trust  Upon  that  simple  contract,  then,  rests 
their  liability.  If  that  be  barred  by  the  statute,  without  any 
flRoneous  practice  on  their  part,  their  liability  is  at  an  end. 
No  oonstructive  trust  is  raised  by  the  bill  between  complain- 
ant and  Mason  &  Dibble;  there  is  certainly  no  express  trust 

The  statute  of  limitations  runs,  as  between  cestui  que  trust 
and  trustee  on  the  one  hand,  and  strangers  on  the  other. 
Hill  on  Trustees,  736  and  738.  That  is  this  case,  and  on 
this  special  demurrer  we  reverse  the  judgment  of  the  Court 
below.    Let  the  judgment  be  reversed. 


HXNBY,  a  slave,  plaintiff  in  error,  vs.  The  State,  defendant 

in  error. 

L  In  criminal  trials,  when  a  juror  is  on  trial  for  competencj,  it  is  no  error 
for  tbe  Conrt  to  explain  the  meaning  of  the  questions  put  to  him. 

Si  Nor  18  it  error  for  the  Court  to  sift  the  juror  to  ascertain  that  he  has 
a  correct  understanding  of  the  questions  put  to  him  or  the  effect  of 
his  answers  to  these  questions — but  the  statutory  questions  or  the 
effect  of  affirma^ve  answers  must  not  be  disregarded. 

8.  A  slave,  who  was  a  blacksmith,  intending  to  whip  his  striker,  another 
■lave,  struck  him  over  the  head  one  or  more  blows  with  an  aze- helve-— 
killed  him,  but  with  no  intention,  there  being  no  evidence  that  the  axe- 
helve  was  an  ordinary  helve  or  a  weapon  likely  to  produce  death : 
Hdd,  not  to  be  murder,  and  a  new  trial  granted  on  the  ground  that 
the  verdict  was  not  supported  by  the  evidence. 

Indictment   for  murder,  in  Dougherty  Superior  Court 
Tried  before  Judge  Allen,  December  Term,  1862. 
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Henry,  a  slave,  the  plaintiff  in  error,  was  put  upon  his  trial 
for  the  murder  of  a  fellow-slave,  Gilbert,  and  a  verdict  of 
^'guilty''  found  by  the  jury.  The  errors  alleged  are  stated  in 
the  motion  for  a  new  trial  made  by  his  counsel,  as  follows: 

1.  That  while  selecting  a  jury,  and  after  one  juror  had 
been  sworn  in  chief,  James  Hamlin,  one  of  the  jurors  on  the 
panel,  on  being  asked  by  the  State,  whether  his  mind  was 
perfectly  impartial  between  the  State  and  the  accused,  an* 
swered, ''  he  did  not  know  what  the  question  meant''    Tbe 
Court  explained  to  him  that  ^MmpartiaP  meant  that  he  had 
no  more  disposition  to  convict  the  prisoner  than  to  aoqait 
him,  or  to  acquit  than  to  convict.     The  juror  said  he  ande^ 
stood  it,  aud  wished  to  do  justice.     The  question  was  repeated 
by  the  Solicitor  General,  and  the  juror  again  replied  thaf'k 
did  not  understand  it.''    The  Court  again  explained,  and  tk 
juror  said  as  before,  that  he  understood  it,  and  wished  to  do 
justice.     By  the  direction  of  the  Court,  the  question  wai 
again  put  by  the  Solicitor  General,  when  the  juror  answered, 
that  he  did  not  understand  the  Solicitor  Greneral,  bat  that  he 
did  understand  the  Court.     To  all  this  the  prisoner  objected; 
the  objections  were  overruled  and  the  juror  put  upon  him; 
and  the  question  being  again  repeated  by  the  Solicitor  Gene- 
ral, the  juror  answered  in  the  affirmative. 

2.  Because  while  selecting  the  jury,  and  after  the  fint 
panel  was  put  upon  the  prisoner,  and  one  juror  had  been 
sworn  in  chief,  John  Sawyer,  a  toZc«  juror,  being  sworn  on  bis 
voir  dire,  in  reply  to  the  question  asked  by  the  Solicitor  Gen- 
eral, whether  he  had  any  bias  or  prejudice  for  or  against  tbe 
accused,  answered  that  he  had.  The  Court  intervening  then 
asked  the  juror,  in  the  presence  of  the  other  /ofea  jurors  and 
the  one  previously  empanelled,  what  he  intended  by  laying 
that  he.  had  bias  or  prejudice?  Did  he  know  the  boy  pre- 
viously, or  was  his  prejudice  from  what  he  had  heard?  To 
these  questions  and  the  answer,  counsel  for  the  prisoner  ob- 
jected. The  objection  was  overruled,  and  the  juror  answered 
that  he  did  not  know  the  boy.  The  Court  then  asked  tbe 
juror  if  he  was  prejudiced  against  the  prisoner  or  the  oflenee, 
and  he  answered  to  both.    To  this  also  the  prisoner  objected. 
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3.  Because  on  the  prisoner's  asking  one  of  the  witnesses, 
John,  whether  he,  prisoner,  was  not  a  blacksmith,  and  had 
oontrol  of  the  shop,  and  whether  deceased  was  his  striker  or 
apprentice,  the  Court,  on  objection  taken  by  the  Solicitor 
General,  ruled  out  the  testimony,  stating  that  a  negro,  although 
a  blacksmith,  could  not  have  control  of  a  shop. 

4.  Because  the  Court  ruled  out  the  testimony  of  John,  by 
which  the  prisoner  proved  that  about  an  hour  before  the 
killing  prisoner  said  he  intended  to  whip  deceased  for  dis* 
obeying  him  as  foreman  of  the  shop. 

6.  Because  the  jury  found  contrary  to  law  and  evidence. 

EVIDENCE  FOB  THE  STATE. 

Bill,  a  slave,  says :  He,  prisoner  and  deceased  were  coming 
from  down  town;  heard  prisoner  and  deceased  quarreling; 
prisoner  struck  four  licks ;  deceased  asked  prisoner  if  he  was 
going  to  kill  him  for  nothing ;  prisoner  told  deceased  to  get  up 
and  go  to  the  shop ;  Mr.  Greer  and  witness  went  to  where  de- 
ceased was,  and  carried  him  over  to  Mr.  Greer's  house ;  did 
see  prisoner  at  that  time;  was  out  there  before  Mr.  Greer  went 
over ;  came  over  to  the  house,  and  he  and  Mr.  Greer  went 
over  together;  heard  deceaseil  say,  "Henry,  are  you  going 
to  kill  me  for  nothing;"  saw  prisoner  when  he  went  over, 
and  prisoner  ran  off;  prisoner  was  near  deceased ;  deceased 
said  nothing;  it  was  at  Town's  shop,  in  Albany;  prisoner 
struck  deceased  with  an  axe-handle. 

Cross-Examned— Prisoner  and  deceased  were  coming 
from  the  baker  shop,  witness  on  opposite  side  of  the  street 
from  them,  and  ^vas  coming  from  a  room  he  had  to  clean  up ; 
as  witness  was  at  Greer's  gate,  deceased  turned  the  comer  of 
the  fence,  opposite  Greer's  gate ;  it  is  a  close  fence ;  deceased 
turned  round  the  corner  to  do  his  busine&s ;  witness  went 
there  when  he  heard  them  quarreling ;  it  was  between  seven 
and  eight  o'clock,  as  near  as  he  could  come  at  it ;  it  was  not 
a  moonlight  night,  nor  was  it  very  dark ;  was  at  Greer's 
gate  when  he  first  heard  the  quarreling ;  could  distinguish  a 
man  twenty  yards ;  saw  prisoner  very  plainly  strike  deceased ; 
saw  the  axe-hclve  plainly^  it  was  wide  but  thin ;  was  not 
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more  than  fifty  feefc  from  where  he  waa  standing  to  the  shop; 
when  he  went  over  to  the  shop  saw  Fanny  Thome  standing 
in  the  road,  near  the  shop,  at  the  time  the  fight  took  place; 
two  licks  were  struck  before  he  went  to  Greer's  gate ;  Oreer 
was  in  his  piazza  when  he  got  to  gate,  and  came  ont  and 
went  over  to  where  the  fight  was  going  on ;  it  was  hardlj 
twenty  minutes  from  the  striking  the  two  first  blows  to  the 
time  Greer  went  over;  witness  went  round  to  the  comer  when 
he  heard  the  quarreling ;  deceased  was  sitting  down  when 
the  first  lick  was  struck;  deceased  fell  on  his  face;  pris- 
oner struck  him  after  he  was  down ;  prisoner  was  stand- 
ing in  front  of  deceased  when  he  struck  him,  and  very  near 
him;  struck  deceased  with  the  thick  end  of  the  stick;  the 
£B/se  of  deceased  was  towards  the  shop  when  he  was  sitting 
down. 

John,  a  slave  testifies :  I  was  passing  by  Mrs.  Warren'a^ 
and  heard  Gilbert  say,  '*  O  Lord,  Henry,  you  have  killed 
me  for  nothing;  you  accused  me  of  that  I  did  not  da" 
Heard  another  lick  struck ;  went  half  way  from  Mrs.  Wa^ 
ren's  house  to  the  shop ;  did  not  see  anybody.  I  thooght 
Henry  was  whipping  Gilbert,  and  that  Gilbert  had  gotawij 
and  run  ofi*;  had  fodder,  and  the  cows  were  trying  to  get  it, 
is  the  reason  he  did  not  go  nearer. 

Cboss-Examined — It  was  about  dark  he  heard  the  figbt; 
could  see  any  one  in  the  street  thirty  yards ;  was  at  the  shop 
between  four  and  five  o^clock  that  afternoon;  saw  Gilbert 
going  down  town;  Henry  was  very  drunk;  staggering  about; 
could  smell  the  whisky.  Henry  and  Gilbert  had  a  qoand 
that  afternoon ;  Henry  accused  deceased  of  eating  his  chidnn, 
and  Gilbert  denied  it ;  Henry  said  he  would  whip  him  fir  i^ 
and  Gilbert  said  he  could  not  do  it;  Henry  offered  to  bettvo 
dollars  that  he  could  whip  him.  Saw  Gilbert  on  his  retom 
from  Mrs.  McGwier's;  Gilbert  told  him  that  Henry  had 
taken  two  dollars  from  him,  and  he  was  going  to  see  Mtf 
John  about  it.  Witness  went  to  Henry  and  tried  to  get  the 
money  for  Gilbert^  but  could  not ;  Henry  said  he  would  sot 
give  up  the  money;  that  he  would  go  to  see  Mas  John  too; 
witness  told  him  he  was  drunk  and  had  better  not  go.  Hem/ 


MACON,  JANUARY  TERM,  1863.  446 


Henry,  a  slave,  V9.  The  State. 


dosed  the  shop,  and  he  and  Gilbert  started  to  see  Mas  John. 
Mr.  John  Davis  was  the  person  they  alluded  to.  This  was 
between  sundown  and  dark ;  it  was  abont  half  an  hour  be- 
tween the  time  of  their  leaving  the  shop  to  see  Mr.  Davis 
and  the  fight.  Henry  was  very  drunk  when  he  started  off 
fiom  the  shop. 

RiCHABD  Towns,  deposes :  Prisoner  stated  to  him  that 
he  atmck  deceased  with  an  axe-handle.  Witness  asked  pris- 
oner if  he  was  drunk  at  the  time  of  the  killings  and  he  refused 
to  answer.  Witness  then  asked  prisoner  what  he  struok  de- 
ceaaed  with^  and  prisoner  answered  he  struck  him  with  an 
aze-handle. 

J.  P.  Jeter,  sworn :  Is  Marshal  of  the  city  of  Albany. 
Gilbert  was  killed  last  Saturday  night,  three  weeks  ago; 
searched  for  Henry  two  or  three  days.  Prisoner  worked  at 
ihe  shop,  but  at  night  usually  stayed  at  the  house  of  John 
Bavis^ 

Dr.  John  B.  Oilbert,  testifies :  Saw  deceased  about  an 
hour  after  he  received  the  blow ;  the  wound  was  on  the  left 
fUk  of  the  forehead,  and  deceased  was  laboring  under  oon- 
enasion  of  the  brain ;  he  could  not  sp|^ ;  never  spoke  after- 
irirds ;  thinks  the  blow  produced  death ;  the  skull  was  flat- 
ened  and  driven  in;  he  remained  in  that  condition  about 
tventy-six  hours  and  then  died. 

Cbobs-Examined — The  skin  of  the  head  was  not  broken. 
I  examined  and  shaved  the  head  ;  there  is  a  good  deal  of  dif- 
ftve&ce  in  skulls,  the  bones  in  some  are  softer  than  in  others; 
Ae  skull  of  deceased  was  of  usual  thickness  and  appeared  to 
kbard;  was  not  satisfied  upon  first  examination  that  the 
■bll  was  broken ;  did  not  examine  the  body ;  did  not  see 
te  one  wound ;  the  fracture  was  in  two  directions,  one  three 
eifimr  inches^  the  other  about  one  inch  and  a  half  running 
*oa  pomt. 

Kfr-ExAirTNED  BY  State — An  ordinary  axe-handle,  in 
^  hands  of  a  strong  man,  would  produce  death.  The 
^bOs  of  negroes  are  thicker  than  those  of  white  persons. 
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EVIDElfCE  FOB  THE  DEFENCE. 

Fai^ny  (a  slave)  testifies :    She  heard  some  person  halloe; 
had  just  come  out  from  Mrs.  Walton's;  walked  on  to  the 
gate ;  heard  some  one  halloe,  "  Oh,  Lord,  killing  me  here 
for  notliing ; "  walked  on  past  Mr.  Greer's,  near  Flojd's  shop^ 
and  heard  some  one  in  the  weeds;  stood  about  ten  minutes; 
heard  some  oue  in  the  weeds  as  if  they  were  struggling; 
heard  some  one  say,  ''get  up  from  here,"  twice,  but  heard  no 
reply ;  heard  some  one  as  if  they  were  trying  to  pull  some 
one  up.    Witness  started  back  towards  Mr.  Greer's,  and  met 
Mr,  Greer,  Peter  Hines  and  Mr.  Greer's  Bill ;  did  not  hear 
but  two  licks;  was  afraid  to  go  near;  it  was  after  supper, and 
witness  waited  at  Mrs.  Walton's  until  the  table  was  cleared 
off;  it  was  a  dark  night;  could  not  distinguish  persons  ten 
steps ;  could  not  see  good  no  how;  did  not  see  Bill  Greer 
until  she  met  him  with  Mr.  Greer.     Peter  Hines  toid  her, 
next  day,  that  Bill  was  with  him;  she  recognized  Peter  be- 
cause he  spoke  to  her ;  she  neither  saw  or  heard  any  ooe^ 
after  the  first  lick,  until  she  met  Mr.  Greer ;  was  in  MBb 
Walton's  yard  when  the  first  lick  was  struck ;  was  at  the 
shop  on  Saturday  afternoon;  heard  no  quarreling;  was  thete 
before  the  train  came  in. 

Re-Exam  IN£D — Could  not  say  it  was  Henry's  voice^  it 
sounded  like  his ;  when  she  heard  some  one  say,  ^' get  op 
from  here,"  thought  it  was  Henry's  voice,  but  could  not 
swear  so. 

Witt,  (a  slave,)  says:  He  passed  by  the  shop  between  son- 
set  and  dark ;  Henry  had  an  axe-handle  in  his  hand,  ind 
said  he  was  going  to  whip  deceased  for  stealing  the  shop 
keys ;  witness  asked  him  if  he  was  going  to  strike  deoeesed 
with  the  axe-handle,  and  prisoner  said  ''no,  he  was  going  to 
whip  him ;"  prisoner  was  drunk,  staggering  about ;  mtnesi 
was  at  the  shop  abgut  twelve  o'clock;  prisoner  and  deceased 
were  both  there  at  work. 

John  A.  Davis  deposes :  Prisoner  and  deceased  belonged 
to  the  estate  of  Davis  Pace ;  prisoner  is  a  blacksmith,  ao^ 
deceased  was  a  striker  under  him ;  the  evening  of  the  is^^ 
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1  told  witness  that  Henry  had  three  dollars  of  his 
'  that  Henry  had  accused  him  of  stealing  shop  keys 
>le  keys,  and  that  he  did  not  know  anything  about 
i ;  deceased  stated  that  prisoner  asked  him  if  he  had 
for  five  dollars,  and  he  replied  he  did  not  know 
'  he  had  or  not,  and  pulled  out  his  money  to  look, 
risoner  snatched  three  dollars  from  him,  and  said  he 
Dot  return  it  until  deceased  got  the  keys;  witness 
eased  to  go  to  the  plantation,  and  that  he  would  see 

got  his  money,  and  would  whip  Henry  besides; 
I  appeared  to  be 'satisfied,  and  walked  off,  and  witness 

he  had  gone  home ;  next  saw  Gilbert  at  Mr.  Greer's ; 
received  a  blow,  could  not  speak,  but  seemed  to  nnder- 
rery  thing  tiiat  was  asked  him ;  witness  superintends 
ness  of  Pace's  estate ;  saw  Henry  the  Tuesday  mom* 
r  the  fight ;  his  boy  >vaked  him  up  and  said  Henry 
;he  yard,  and  wanted  to  see  him ;  witness  went  out  to 
9  came  to  witness  voluntarily,  no  white  man  came 
n;  prisoner  did  run  a^vay,and  witness  employed  Mr. 
I  catch  him ;  deceased  had  worxed  at  the  shop  the  last 
rs ;  he  stayed  at  the  plantation,  prisoner  at  the  house 


ARD  Towns,  recalled  by  State,  says:  He  owns  a  shop 
bere  prisoner  and  deceased  worked;  he  saw  a  tin 
there  the  morning  after  the  fight,  which  resembled 
t  deceased  usually  carried ;  the  distance  by  Sims  <& 
warehouse  and  by  the  shop  is  about  equal, 
notion  for  new  trial  was  overruled  on  all  the  grounds 
ind  prisoner,  by  his  counsel,  excepts. 

mBB  &  Smith,  Yason  &  Davis,  for  plaintiff  in  error. 

.  D.  Warren,  Solicitor  General,  contra. 
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By  the  Court. — Lyon,  J,,  delivering  the  opinion.  . 

1.  The  first  exception  made  in  the  record  is  to  an  explana- 
tion given  by  the  Court  to  one  of  the  jurors  while  on  his 
trial  for  competency.  The  juror  did  not  understand  the 
meaning  of  the  term  '^  perfectly  impartial/'  and  the  Ooort 
explained  its  meaning  to  his  understanding  of  it.  We  see 
no  error  in  this ;  on  the  contrary,  we  think  it  was  the  dat^ 
of  the  Court  to  make  the  explanation. 

2.  It  is  also  objected,  that  while  another  juror  was  on 
trial,  and  after  he  had  answered  the  Question,  whether  hehii 
any  bias  or  prejudice  against  the  prisoner,  in  the  affirmative^ 
the  Court  interrogated  the  juror  as  to  what  he  meant  by  hk 
answer,  etc.    There  was  no  error  in  this.    The  objeot  of  ftke 
examination  is  to  get  impartial,  unbiased  and  anprgndieed 
jurors  to  try  the  cause.    The  questions  propounded  to  the 
juror,  under  the  statute,  are  the  tests  of  the  law  for  the  MBOSt- 
tainment  of  this  fact,  and  it  is  legitimate  in  the  Court,  if  he 
suspects  from  the  examination,  the  answer  of  the  witneBSi  or 
otherwise,  that  the  juror  does  not  correctly  understand  the 
questions,  or  the  efifects  of  his  answer,  to  sift  the  juror  hf 
other  questions  and  explanations,  until  the  question  as  well 
as   the  answer  and  its  effect  is  fully  comprehended;  but 
the  statutory  questions,  nor  the  consequences  of  a  negative  or 
affirmative  answer  thereto,  must  not  be  neglected  when  the 
question  is  fully  understood  and  fairly  answered. 

3.  Whether  a  negro  slave  can  control  a  blacksmith  shop, 
under  the  la^vs  of  this  State,  is  not  so  clear.  There  is  no  ex- 
press statute,  so  far  as  we  know,  expressly  prohibiting  it;  bat 
from  the  restrictions,  placed  by  different  statutes,  on  slaves,  for 
the  proper  discipline  and  subordination  of  that  class  of  our 
population,  we  are  inclined  to  think  such  an  act  in  confliet 
with  the  general  policy  of  the  State  on  this  subject.  He,  die 
slave,  is  not  permitted  to  go  off  the  plantation  of  his  ownery 
without  a  permit.  He  cannot  rent  or  hire  a  house  to  be  used 
or  occupied  by  any  slave.  Cobb  Digest,  980.  They  are  not 
allowed  to  learn  to  read  or  write;  nor  are  they  permitted  to 
labor  for  themselves,  even  with  the  permission  of  the  owntf* 


MACON,  JANUARY  TEBM,  1863.  449 

Henry,  a  slave,  vs.  The  State. 


Cobb  New  Digest,  984.  If  he  cannot  do  any  of  these  things, 
it  certainly  could  not  have  been  within  the  intention  of  the 
L^slature  that  he  should  control  a  blacksmith  shop,  or  any 
other  shop,  and  carry  on  and  conduct  the  business  thereof. 
Henoe,  we  think  there  was  no  error  in  the  ruling  out  evidence 
of  this  fact;  for  if  the  prisoner  did  control  the  shop,  such 
oontrol  was  illegal. 

4.  Was  the  evidence  sufficient  to  support  the  verdict  of 
murder?  We  think  that  it  was  not.  There  was  a  quarrel 
between  the  accused  and  the  deceased,  originating  more  in  the 
dmnkenness  of  the  accused  than  from  any  apparent  provoca- 
tion by  the  deceased.  He,  it  seems,  was  a  striker  for  the  pris- 
oner, who  felt,  in  consequence,  that  the  deceased  was  under  his 
oontrol,  and  that  he  had  the  right  to  chastise  him.  This  was 
the  whole  extent  of  the  prisoner's  intention.  He  designed 
nothing  more,  and  in  the  execution  of  such  purpose,  he  beats 
the  deceased  with  an  axe-helve,  a  very  improper  instrument 
lor  that  purpose,  it  must  be  confessed.  Two  blows  are  given 
-^ne  witness  says  four — and  death  ensues.  Is  this  murder? 
We  cannot  think  that  it  is.  Tiiere  is  no  malice,  no  design  on 
the  life;  and  to  bring  the  case  within  the  presumptions  of  the 
kw  as  to  malice  and  intent,  the  State  attempts  to  show  that 
the  weapon  used  was  one  likely  to  produce  death.  The  effort 
was  not  snccessful.  The  axe-hel  ve  used  was  not  exhibited,  and 
the  only  evidence  we  have  as  to  its  character  is  the  loose 
statement  of  a  contradicted  negro  witness,  not  on  this  point, 
however,  that  the  axe-handle  was  wide  but  thin,  and  that 
the  accused  struck  with  the  thick  end  of  the  stick.  This  is 
all  we  have  as  to  this  particular  axe-helve,  and  that,  too, 
as  seen  by  the  negro  in  the  dark;  and  then  we  have  the  tes- 
timony of  the  witness,  Dr.  Gilbert,  as  to  the  force  and  effect 
of  axe-helves  generally.  He  says  an  ordinainj  axe-handle 
would  produce  death,  in  Vie  hands  of  a  drong  man.  Was 
this  an  ordinary  axc-handle.  We  have  no  evidence  that  it 
was.  That  it  wouhl  produce  death  is  clear;  for  it  did  so  in 
this  case;  but  was  it  a  weapon  likely  to  produce  death  ?  that's 
die  point — on  an  occasion  when  it  was  not  used  for  that  pur- 
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poae,  with  no  design  to  kill,  bat  with  the  sole  object,  as  the 
D^ro  repeatedly  said,  of  whipping  the  deceased. 

Believing,  as  we  do,  that  the  evidence  is  insufficient  to  make 
out  a  case  of  murder^  we  think  that  the  Court  below  oaght 
to  have  granted  a  new  trial  on  the  ground  taken  that  the 
yerdict  was  against  law  and  the  evidence. 

Let  the  judgment  be  reversed. 


Wiley  A.  Moncbief,  by  his  next  friend,  plaintiff  in  enoTi 
v«.  William  L.  Jones,  defendant  in  error. 

1.  The  military  aathorities  cannot  legally  detain  one  in  the  serrice  wb 
is  a  minor  below  the  age  at  which  he  owes  military  seryice,  notwiA- 
standing  such  person  volantarily  enlisted,  has  received  bonnty,  lib* 
sistence,  and  clothing.  He  is  incapable  of  contractiogi  and  is  sit 
boand  by  his  agreement. 

Sabeas  Corpus.     Decision  by  Judge  Loghrane,  NoTem- 1 
ber  9th,  1862. 

Wiley  A.  Moncrief  made  application  to  Judge  Lodmiu 
for  the  writ  of  habeas  corpus,  alleging  that  he  was  illegally 
kept  in;  custody  by  William  L.  Jones,  captain  of  a  oomptny 
in  the  service  of  the  Confederate  States,  stationed  at  Maooo* 

The  writ  issued,  and  on  the  hearing  the  following  ftdi 
were  either  proved  or  admitted,  to-wit :  That  the  appliotfii 
Moncrief,  was  a  minor,  under  the  age  of  seventeen  yean,  and 
had  volunteered,  under  the  call  of  Gov.  Brown,  on  tlie4tk 
of  March,  1862;  that  he  was  mustered  into  serviflfl^  uA 
remained  in  without  any  effort  on  the  part  of  his  mother  (a 
widow)  until  a  short  time  before  his  application  for  the  wri^ 
to  have  him  released ;  that  his  mother  did  not  oonsent  to  Itf 
enlistment,  unless  it  was  by  her  acts,  viz :  making  and  aeni* 
ing  him  clothes  after  his  enlistment,  she  being  ignorant  flf  j 
any  right  she  had  to  prevent  him  from  enlisting.  Afterikl 
heard  that  she  had  a  right  to  interpose,  complaint  was  math 
by  her  to  the  officers,  and  she  consented  ''to  make  no  move 
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fuss  about  it,"  if  her  son  should  be  transferred  to  Savannah, 
wl'ere  his  brothers  were,  instead  of  being  liable  to  be  sent  to 
Virginia,  and  this  transfer  was  never  made.  It  also  appeared 
that  Moncrief  had  received  his  bounty  and  part  of  his  pay 
before  the  writ  was  served,  and  after  its  service  he  had  re* 
oeived  subsistence,  pay  and  clothing  from  the  Government* 
After  hearing  argument,  Judge  Lochrane  decided  that  the 
applicant  was  a  legally  enrolled  soldier  of  the  Confederate 
States,  and  ordered  that  he  be  remanded  to  the  custody  of 
the  defendant  in  error,  and  this  ruling  and  order  is  the  error 
complained  of. 

John  Rutherford,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

By  (he  Court — Lyons,  J.,  delivering  the  opinion. 

The  plaintiff  in  error,  being  a  minor  and  not  subject  by 
the  laws  of  Congress,  or  of  the  State  of  Georgia,  to  the  per- 
formance of  military  service,  was  entitled  to  his  discharge* 
That  his  enlistment  was  a  voluntary  act  of  his  own,  and  that 
he  had  received  the  bounty  allowed  by  Act  of  Congress  for 
voluntary  enlistment,  pay  and  clothing,  does  not  affect  the 
question.  These  things  go  to  establish  a  contract  and  one 
by  which  he  would  have  been  boufid  had  he  been  able  to 
contract,  but  on  account  of  his  minority  he  was  incapable  of 
making  a  contract  binding  on  himself.  Had  he  been  of  suffi- 
cient age  to  be  subject  to  the  performance  of  military  duty, 
I  mean  of  the  age  fixed  by  law  for  that  purpose,  the  case 
would  be  different,  for  then  the  contract  must  be  understood 
with  reference  to  his  liability  to  the  performance  of  the  ser- 
vice he  contracted  to  render.  His  mother  was  entitled  to  his 
services,  and  had  she  received  the  bounty  and  consented  to 
the  enlistment  the  liability  of  the  plaintiff  would  have  been 
fixed.  As  she  neither  consented  nor  received  the  bounty,  and 
the  plaintiff  himself  was  incapable  of  contracting,  he  was 
entitled  to  a  discharge  from  the  service. 

Let  the  judgment  be  reversed. 
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Richard  G.  Jeffe^on,  plaintiff  in  error,  t».  Lloyd  G 
Bowers,  guardian,  defendant  in  error. 

1.  The  guardian  of  a  deceased  lunatic  is  vested  with  all  the  powers  c 
administrators  on  estates,  and  shall  be  controlled  by  the  laws  in  fine 
in  this  State  in  relation  to  administrators. 

2.  In  a  proceeding  to  establish  a  copy  note  signed  jointly  and  sevenllj 
by  two  or  mure  makers,  it  is  necessary  that  all  of  said  makers  or  tbeii 
legal  representatives,  if  any  of  them  are  dead,  should  be  mad«  partici 
if  practicable. 

Motion  for  a  rule  absolute  to  establish  a  lost  note,  in  Moft- 
cogee  Superior  Court.  Decided  by  Judge  Worrill,  at  May 
Term,  1862. 

Lloyd  G.  Bowers,  as  guardian  of  Harvey  W.  Nanc^  a 
lunatic,  by  petition  properly  verified,  obtained  a  rule  ni«,  in 
Muscogee  Superior  Court,  against  BichardG.  Jefferson, call- 
ing on  him  to  show  cause  why  the  following  note  should  not 
be  established  in  lieu  of  the  original,  which  had  been  lost: 

$1,420  00.  Columbus,  Ga.,  Feb'y  1st,  1864 

Six  years  afler  date,  we,  or  either  of  us,  promise  feo  pif 
Harvey  W.  Nance,  or  bearer,  $1,420,  value  received;  aa  wit- 
ness our  hands  and  seals. 

Richard  G.  Jefferson,  [la] 
•  James  E.  Jefferson.       [IiA] 

Jefferson  showed  for  cause  why  the  rule  should  not  be 
made  absolute,  the  facts,  that  Nance,  the  lunatic  for  who* 
the  guardian  was  appointed,  was  dead,  and  that  his  oo-iiiakei»^ 
James  E.  Jefferson,  was  also  dead,  and  his  estate  onrepr^  ^ 
sen  ted. 

These  objections  were  overruled  by  the  Court,  and  anordat  j 
passed  making  the  rule  absolute,  and  Jefferson  excepts  to  tbi>  j 
decision. 

Ingram,  for  plaintiff  in  error. 

Patterson,  contra. 


i 
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-By  the  Q>ur<.— Lumpkin,  C.  J.,  deliveriug  the  opinion. 

By  the  Act  of  11th  December,  1868,  (fiee  pamphlet  57,) 
it  is  provided,  that  "  whenever  any  ward  or  wards  shall  de- 
partthis  life,  leaving  assets  of  any  kind,  the  guardian  or 
goardiaus  of  said  ward  or  wards  are  hereby  vested  with  all 
the  powers  of  administrators  on  estates,  and  shall  be  con- 
trolled bv  the  laws  in  force  in  this  State  in  relation  to  ad- 
ministrators.'' 

Whatever  doubts  may  have  existed,  as  it  respects  the  appli- 
cability of  this  Act  to  the  guardians  of  lunatics,  section  1804 
of  the  Code,  page  358,  settles  the  matter.  It  declares  that 
puurdians  of  lunatics  shall  taice  the  same  oath,  and  give  a  like 
bond,  with  guardians  of  minors;  and  their  powers,  duties, 
and  liabilities,  shall  be  the  same,  and  be  exercised  under  the 
same  rules  and  r^ulations. 

As.  to  the  second  point,  we  consider  it  controlled  by  the 
case  of  Bond  vs.  Whitfield's  administrator,  (28th  Georgia 
Seports,  637,)  and  several  subsequent  decisions  of  this  Court. 
If  a  party  seeks  to  establish  a  copy  of  a  lost  paper,  to  be  sub- 
•titated  in  lieu  of  the  original,  it  must  be,  what  it  purports 
to  be,  a  copy  of  the  entire  paper.  This  is  the  rule  in  equity, 
and  our  statute  allowing  a  common  law  remedy  makes  no 
relaxation.  It  is  the  fault  or  the  misfortune  of  the  movant 
^t  the  original  is  lost,  and  for  which  the  other  party  is  not 
to  suffer.  In  this  case,  if  both  the  makers  of  the  note  were 
nade  parties  to  the  proceeding,  or  the  legal  representative  of 
theooe  that  is  dead,  when  the  money  is  collected  out  of  the 
Wirivor,  he  would  be  entitled  to  go  upon  the  estate  of  the 
tttor  for  contribution ;  and  the  paper  so  established  would  be 
^%qMrtaaty  as  constituting  the  foundation  of  his  claim.  In 
Hi^'it  18  paradoxical  to  call  that  a  copy  which,  confessedly, 
^Bot  ft  copy. 

*  The  holder  of  the  note  is  not  remediless.  He  need  not 
itfainister  on  the  estate  of  the  dead  and  insolvent  maker. 
feb  may  sue  the  survivor  on  a  copy,  or  at  common  law,  and 
j^vave  die  loss  of  the  original,  and  that  the  paper  sued  on  is 
Kmpjr  on  the  trial.     But  whenever  he  seeks  to  establish  a 
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oopy  to  be  used  aa^  the  original,  and  having  all  the  inoideots 
attaching  to  it  as  suoh,  all  the  parties  to  the  paper  must  be 
made  parties  to  the  proceeding. 
Let  the  judgment  be  reversed. 


John  P.  Vinson  and  Jesse  B.  Cabroll,  plaintiffs  in  erroTi 
V8.  Levin  J.  H.  Vinson,  by  his  prochein  amif  defendufc 
in  error. 

I.  A  testator,  bj  will,  in  five  separate  clauses,  gives  certain  property 
to  '*the  heirs  in  law''  of  one  of  his  sons,  and  makes  that  ton'tanutet 
of  the  property  so  bequeathed.  The  son  had  one  son  living  at  the  diti 
of  the  will  and  death  of  the  testator:  ffddf  First,  that  the  son  tookio 
beneficial  interest  in  the  estate ;  Second,  that  the  son  held  the  prop- 
erty in  trust  for  all  who  might  answer  the  description  of  his  hein  is 
law  at  the  time  of  his  death,  then  to  be  distributed ;  in  the  meaatime 
the  whole  usnfruct  to  be  ei^joyed  by  those  in  eue,  subject  to  be  dn» 
ished  pro  tanto  as  others  might  come  into  being. 

r 

Bill  in  equity,  in'  Twiggs  Superior  Court,  and  decisioo  hf 
Judge  0.  A.  LocHRANE,  at  Chambers,  on  the  16th  Jnoe, 
1862. 

James  Vinson  died  testate,  in  the  county  of  Twiggs,  ia 
the  year  1848,  and  his  will  was  duly  proved  and  recorded} 
and  letters  testamentary  issued  to  the  executors  nominated  in 
the  will,  to-wit :  Benjamin  F.  Vinson  and  Joseph  Blaelmheir. 
By  the  will  the  testator  gave  to  his  wife  fifty  acres  of  land 
and  certain  household  furniture,  negro  man  and'  womaB,  a 
horse,  and  some  hogs  and  cattle,  during  her  lifetime  or  wido#* 
hood,  and  at  her  death  to  be  divided  equally,  as  the  ittt  of 
his  property,  except  the  fifty  acres  of  land,  which  he  direetid 
should  be  divided,  at  the  death  of  his  wife,  between  Josqpli 
3.  Vinson  and  the  heirs-in-law  of  John  P.  Vinson. 

<^  Item  4.  I  further  will  and  devise  the  balance  of  wif 
land  be  equally  divided  between  Joseph  8.  Vinson  and  tha 
beirs-in-law  of  John  P.  Vinson .'' 

"  Item  6.  It  is  my  will  and  desire  that  the  residue  of  wj 
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pvopertyy  oonsisting  of  negroes,  horses,  bogs  and  cattle,  and 
everything  I  may  possess  at  the  time  of  my  death,  not  here- 
tofore willed  off,  be  equally  divided  between  Mary  Blaok- 
•hear,  Joseph  8.  Vinson,  Benjamin  F.  Vinson,  and  the 
heirs-in-law  of  John  P.  Vinson.  Provided^  if  Joseph  8. 
Vinson  should  depart  this  life  without  coming  in  possession 
of  his  distributive  share,  then  it  is  my  will  and  desire  that 
his  distributive  share  be  equally  divided  between  Mary  Black- 
shear,  Benjamin  F.  Vinson,  and  the  heirs-in-law  of  John  P. 
Vinson,  except  the  land,  then  it  is  my  will  and  desire  that' 
the  land  go  to  the  heirs-in-law  of  John  P.  Vinson." 

«  Item  6.  It  is  also  my  will  and  desire  that  if  Joseph  S. 
Vinson  should  depart  this  life  without  being  possessed  of  his 
portion,  as  above  mentioned,  that  his  wife,  Jane  Vinson,  be 
allowed  the  sum  of  five  dollars  out  of  my  estate,  and  be  for- 
ever barred  from  anything  more.'' 

'^  Itbm  7.  I  appoint  John  P.  Vinson  trustee  for  the  prop- 
erty herein  bequeathed  to  the  heirs  of  John  P.  Vinson." 

Upon  a  division  of  the  estate  of  testator,  John  P.  Vinson 
Aoeived  six  negroes,  and  some  time  thereafter  sold  two  of  the 
iiq;roes  to  one  Jesse  B.  Carroll,  of  the  county  of  Wilkinson. 
John  P.  Vinson  was  wholly  insolvent 

Levin  J.  H.  Vinson,  a  minor  son  of  John  P.  Vinson,  by 
hit  next  friend,  Joel  J.  Denson,  filed  his  bill  in  equity  against 
John  P.  Vinson  and  Jesse  B.  Carroll,  in  which  the  forgoing 
ibctsare  set  forth  and  charged,  and  in  which  it  is -also  alleged 
that  complainant  was  the  only  heir-at-law  of  John  P.  Vin- 
son at  the  time  of  testator's  death,  the  said  John  P.  Vinson 
having  no  wife  or  other  child  living  at  that  time. 

The  bill  prays,  amongst  other  things,  that  John  P.  Vinson 
and  Jesse  B.  Carroll  may  be  decreed  to  account  to  complain- 
ant for  the  value  and  hire  of  the  two  negroes  sold  to  Carroll, 
as  hereinbefore  stated. 

The  defendants  set  up  amongst  other  things  a  plea  to  the 
billy  alleging : 

1st.  That  complainant  had,  and  has  a  living  sister,  named 
Laura  Vinson,  who  is  equally  entitled,  under  said  will,  with 
the  complainant,  and  should  be  a  party  to  any  litigation  or 
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decree  toaohing  the  property  which  forms  the  subgeot  matta 
of  controversy, 

2d.  That  the  I^atees^  whoever  they  may  be,  are  not  enti* 
tied,  ander  said  will,  to  the  possession  of  said  property .luitil 
and  after  tlie  death  of  their  father,  John  P.  VinsoD,  who  ii 
still  in  life. 

At  the  hearing  Judge  Loohrane  overruled  this  plea,  ind 
the  case  is  brought  before  this  Court  upon  an  assignment  of 
error  on  that  decision. 

Bailey  &  DeGraffenreid,  for  plaintiffs  in  error. 

NiBBCTS,  for  defendant  in  error. 

By  the  Court, — ^Lumpkin,  C.  J.,  delivering  the  opinion. 

It  is  difficult  to  ascertain  with  certainty  the  meaning  of  this 
will,  and  we  need  no  other  proof  of  the  confusion  of  tODgiM 
of  Babel  than  the  language  in  which  this  will  is  writtoi 
Onoe  the  earth  spake  in  holy  tongue  given  to  our  progoii- 
tors  at  the  creation.  But  pro  pecocUo  disaentiones  hurnoM^ 
different  speech  came  into  the  world.  Hence,  the  many  ditt- 
greemcuts  among  men.  The  punishment  at  Babel  is  like 
Adam's  corruption,  hereditary  to  us,  and  we  never  emu 
under  this  rod,  in  the  construction  of  a  will,  but  we  smart 
for  our  ancestors'  rebellion  at  Babel. 

As  a  general  rule,  the  readiest  and  plainest  style  is  tbe 
most  forcible,  and  in  all  ordinary  cases  the  word  which  M 
presents  itself  is  the  best,  as  i^u  all  matters  of  right  aal  , 
wrong,  the  first  feeling  is  that  which  the  heart  owns  and  tbe ' 
conscience  satisfies — so  when  a  testament  is  offered  for  con- 
struction the  first  impression  will  generally  be  found  in  aoooid- 
ance  with  the  intention  of  the  testator.    Then  we  have  onlf  ! 
to  ascertain  whether  there  be  any  rules  of  law  or  technied  ! 
language  which  contravene  this  exposition.     It  not,  lei  tbe 
purpose  of  the  testator  be  carried  out,  otherwise  you  sobili* 
tute  your  own  will  for  that  of  the  testator. 

In  the  will  before  us,  the  testator  repeats  five  lines  in  pn- 
oisely  the  same  words,  that  he  gives  the  property  in  dispote 
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Id  'Hfae  hein  in  law  of  his  son  John  P.  Vinson/'  He  gives 
his  son,  John  P.,  no  part  of  his  estate,  but  appoints  him 
^trnstee  for  the  property  therein  bequeathed  to  his  heirs/' 
John.P.  Vinson  had  but  one  child  living  at  the  time  the  will 
VM  written — the  complainant  in  the  bill.  He  has  since  had 
another  child,  Laura  Vinson.  What  then  is  the  plain,  obvi* 
008  and  common-sense  meaning  of  the  t^tator  ?  That  John 
P.Vinson,  as  argued  by  counsel  for  the  defendant,  took  a  life 
ertate  in  this  property,  with  remainder  to  his  child  or  chil- 
dren— bom  and  to  be  born  ?  Not  so.  John  P.  Vinson,  who 
it  is  alleged  in  the  bill  was  insolvent,  which  is  one  of  the 
keys  to  the  testament,  took  no  personal  or  beneficial  interest 
in  the  property.  None  was  left  to  him  directly.  He  took 
none  by  implication.  It  was  given  to  him  in  trust  for  some- 
body.    And  the  question  is,  who  were  the  cestui  que  trusts  f 

It  is  contended  for  the  complainant  that  it  was  the  son, 
living  at  the  date  of  the  will  and  death  of  the  testator,  and 
he  only.  We  cannot  think  so.  Nature  as  well  as  the  ex- 
press words  of  the  will  oppose  this  construction.  Why 
should  the  father  of  John  P.  Vinson  be  supposed  to  have 
Bach  an  exclusive  affection  for  this  particular  grand-child  any 
more  than  any  other  which  might  be  begotten  by  his  son, 
and  thus  make  him  the  sole  beneficiency  of  his  bounty? 

Strides  it  is  at  variance  with  the  words  of  the  will.  By 
giving  the  property  to  the  "hcirs-in-law  of  John  P.  Vinson," 
it  shows  that  tlie  testator  looked  to  the  death  of  his  son  as 
fixing  the  period  when  the  legatees  should  be  ascertained. 
Why  not  give  the  property  to  John  P.  Vinson,  in  trust  for 
Levin  J.  H.  Vinson,  the  complainant  ?  How  easy  was  it 
in  this  way  to  have  saved  all  doubt  or  difficulty.  He  did 
not  intend  it 

And  now  we  would  inquire,  if  there  be  any  rule  of  law  or 
technical  language  used  which  contravenes  this  construction  ? 
If  so,  we  have  searched  in  vain  for  them  in  Feariie,  on  Cbn- 
lingent  Remainders  and  Executory  Decrees,  and  all  the  other 
authorities  which  would  likely  cast  any  light  upon  the  inves- 
tigation. 

Our  judgment,  therefore  is,  that  an  estate  in  trust  was 
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gmn  feo  John  P.  yizifioiif  wiudi  of  itarif  negatiTeB  the  ids 
IImI  aaj  olhcr  estate  mi  gmn  iun  ht  the  use  of  his  heiii- 
iiFJafr,  to  be  aaoertained  it  his  deith  fiir  the  porpoMi  of  fr 
tribatioii,  lod  tbit  loch  of  theoi  m  m  mm  are  entitled  toihi 
whole  mofriMty  to  be  rfimiauthed  pro  tanio  apoo  theooiiii| 
iaio  bttDg  of  an  J  hereafter  who  Buqr  answer  that  deicriptioii| 
it  sot  besDg  the  inteotioo  of  the  testiuor  that  the  propel^ 
ihoald  aocumolate  in  tiie  hamb  of  the  tnstie  daring  his  lifc} 
time,  bat  be  salject  to  present  enjoyment  bj  said  hein.  Ooi- 
nqoentlj  we  hohl  that  the  first  pin  of  the  defendint  im 
good,  and  that  Laaia  Vinson  shoald  have  been  made  a  pirtf 
to  the  litigation. 
Let  the  jadgment  be  rerersed. 
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w  Bird,  plaintiff  in  error,  vs.  William  H.  Habville, 
lecutor  of  Andrew  J.  Sturdevant,  defendant  in  error. 

lie  defendant  sued  out  a  commission  to  take  the  testimony  of  the 
untiff  by  interrogatories,  under  the  act  of  1853,  and  upon  his  refusal 
SDSwer,  without  moving  against  him  therefor,  defendant  filed  inter- 
gatories  for  him,  under  the  Act  of  1847,  (authorizing  discovery  at  com- 
i>n1aw,)  which  were  served  just  sixty  days  before  the  term  to  which 
•J  were  returnable,  and  the  plaintiff  died  fifty  days  after  the  service, 
'tke  trial  term,  defendant's  continuances  being  exhausted,  he  moved 
B  Court.to  dismiss  the  action  by  reason  of  plaintiff's  refusal  to  an- 
^in  one  case  and  failure  in  the  other,  which  motion  the  Court 
ttmled :  Heldf  that  under  such  circumstances  this  Court  will  not 
tob  the  discretion  exercised  by  the  Court  below, 
kt  rejection  of  irrelevant  evidence  is  no  ground  for  a  new  trial, 
hintiff,  as  transferee,  sued  on  a  note  payable  to  C,  or  bearer,  for 
tOOO  00;  defendant  plead  that  the  note  is  not  the  property  of  plain- 
I  bdt  of  payee ;  also,  that  the  consideration  was  illegal,  and  ^ad 
Ut  alao,  set-off  against  payee ;  defendant  proved  that  plaintiff  had 
mto  C  a  due  bill,  promising  to  pay  C.  $900  00  when  the  note  of 
bndaat  to  C.  for  $1,000  00  was  collected :  Held,  that  this  proof  was 
Meot  to  let  him  into  any  defense  that  he  might  legally  have  made 
hut  the  payee,  and  that  any  evidence  admissible  against  the  latter 
I  ■dmimible  in  this  case. 
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Andrew  J.  Sturdevant  brought  his  action  of  asgumprit 
against  John  Bird,  returnable  to  the  April  Term,  1855,  of 
DeKalb  Superior  Court,  upon  a  promissory  note  given  hj 
defendant,  dated  2d  August,  1853,  whereby  he  promised  on 
or  before  the  25th  day  of  December,  1854,  to  pay  to  William 
H.  Craft,  or  bearer,  the  sum  of  $1,000  00,  for  valae  received. 

To  this  action  defendant  pleaded :     1st.  The  general  issae 
2dly.  That  plaintiff  was  not  the  bona  fide  holder  of  the  note 
in  his  own  right,  but  that  it  was  still  the  property  of  the 
payee,-  and  subject  in  this  action  to  all  the  defenses  that  could 
be  made  against  it  in  an  action  by  said  payee.     3dly.  That 
the  consid^ation  of  said  note  was  a  promise  on  the  part  of 
the  payee,  Crafts,  to  break  the  jail  of  DeKalb  county,  and 
liberate  one  Elijah  Bird,  son  of  the  defendant,  there  confined 
under  a  conviction  for  murder — ^that  the  oontraot  was  there- 
fore illegal  and  void.     4thly.  That  the  consideration  (being 
the  same  as  that  stated  in  the  fourth  plea)  had  entirely  £uled, 
the  said  Crafl  having  neither  broken  the  jail  nor  liberated 
the  said  Elijah  Bird,  nor  attempted  to  do  either.     5thly.  The 
set-off  of  a  debt  due  the  defendant  by  William  H.  Cnfiythe 
payee.     When  said  cause  was  called  for  trial,  at  April  term, 
1862,  counsel  for  defendant  moved  to  dismiss  the  same,  on 
the  ground  that  defendant  had,  in  the  year  1855,  sued  oatt 
oom mission,  with  interrogatories  attached,  under  the  Act  of 
1853,  to  take  the  depositions  of  plaintiff  as  a  witness  in  the 
case,  who  resided  out  of  said  county  of  DeKalb,  which  inttf- 
rogatories  he  had  refused  to  answer,  as  was  shown  by  the 
depositions  of  Clement  C.  Howell.     And  on  the  farther 
ground,  that  just  sixty  days  prior  to  one  of  the  terms  of  eiid 
Court,  and  after  the  continuances  allowed  plaintiff  ia  this 
case  had  been  exhausted,  interrogatories  had  been  served  upon 
the  plaintiff,  under  the  Act  of  1847,  authorizing  discoverifli 
at  common  law,  and  that  plaintiff  had  neglected  and  refiiaed 
to  answer  them  by  or  before  the  first  day  of  said  term--the 
fact  being  admitted  that  the  plaintiff  had  died  tendays  prior 
to  said  term.     The  Court  refused  the  motion  to  dismiss,  and, 
defendant  excepted.     The  ctiuse  proceeded,  and  plaintiff  lift^ 
ing  introduced  his  note  in  evidence,  closed  his  ease. 
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>efendant's  counsel  then  offered  the  de^KMitions  of  John 
Wallace  an4  Thomas  Jones  in  answer  to  certain  interrog- 
ries,  to  which  were  attached  a  due  bill  in  the  following 
ids  and  figures: 

'  Atlanta,  20th  Dec'r,  1854.    Due  W.  H.  Craft,  or  bearer, 
sum  of  nine  hundred  dollars,  to  be  paid  when  a  note  of 
thousand  dollars  on  John  Bird,  of  DeKalb  county,  is 
!ected.  (Signed) 

A.  J,  Sturdevant. 

'.n  answer  to  the  interrogatories,  Jones  deposed,  "  that  he 
I  seen  Andrew  J.  Sturdevant  write  often,  and  had  been 
h  him  a  great  deal,  and  thought  that  the  body  and  signa- 
e  of  the  attached  paper  was  in  the  handwriting  of  Sturde- 
it,  or  some  one  that  writes  like  him."     Wallace  deposed, 
lat  he  had  had  the  paper  attached  as  a  member  of  the  firm 
f.  K.  &  C.  H.  Wallace;  received  it  from  W.  H.  Craft,  {and 
iU  03  collateral  accwnty  for  goods  bought  of  them.'') 
The  Court  permitted  said  due-bill,  and  the  evidence  of 
d  witnesses  to  go  to  the  jury,  except  the  last  clause  of 
illaoe's  deposition,  included   in   brackets  and  italicised, 
lich  he  rejected,  and  upon  the  rejection  thereof  defendant 
cepted. 

Defendant's  counsel  then  offered  to  read  the  depositions  of 
mes  B.  Lofton,  regularly  taken  and  returned,  who  deposed, 
at  just  preceding  the  last  t^Tm  of  DeKalb  Court,  William 
.  Craft  had  offered  to  trade  him  a  note  on  John  Bird,  for 
yOOO,  stating  that  the  note  was  then  due,  that  it  was  given 
r  his  (Craft's)  influence  with  the  Legislature  in  trying  to 
ocnre  Elijah  Bird's  pardon ;  that  the  note  was  tranferred  to 
Kkother-in-law,  for  the  purpose  of  bringing  suit  upon  it; 
iineHB  did  not  see  the  note.  The  Court  rejected  Lofton's 
ptntions,  and  the  defendant  excepted. 
Defendant  then  offered  to  read  to  the  jury  the  depositions 
loel  Young,  regularly  taken  and  returned,  who  deposed, 
hat  he  heard  W.  H.  Craft  say,  that  John  Bird  gave  him 
I  note  for  $1,000,  to  break  Elijah  Bird  out  of  jail;  this 
tement  was  made  some  two  years  since — ^thinks  in  Decern- 
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ber,  1863;  witness  heard  W.  H.  Craft  say,  .he  wanted  John 
Bird's  money,  and  did  not  oare  if  Elijah  Bird^was  hang. 

To  this  evidence  plaintiff  objected,  and  the  Conrt  igeoted 
it ;  whereupon  defendant  excepted.  Defendant  then  oflered 
evidence  in  support  of  his  set-off,  which,  upon  objection  b^ 
the  plaintiff,  the  Court  rejected,  and  defendant  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintifl^  &r 
the  full  amount  of  the  note;  and  during  the  term  defendant 
moved  for  a  new  trial  on  the  following  grounds: 

1.  Because  the  Conrt  erred  in  not  dismissing  said  action  on 
defendant's  motion,  by  reason  of  plaintiff's  having  refused  to 
answer  one  set  of  interrogatories,  as  proven  by  C.  C.  Howdl| 
and  having  failed  to  answer  another  set,  filed  and  served  ai     j 
required  in  the  Act  of  1847,  to  compel  discoveries  at  oommoD     ] 
law.  I 

2.  In  rgecting  the  testimony  of  John  R.  Wallace,  oootaiiMi 
in  the  latter  clause,  and  in  rejecting  the  testimony  of  Jaffltf 
B.  Lofton. 

3.  In  rejecting  the  testimony  of  Joel  Yonng. 

4.  In  refusing  to  allow  defendant  to  prove  his  set-off 
The  Court  overruled  the  motion,  and  defendant  exoepted 

on  each  ground  so  overruled. 


-,  for  plaintiff  in  error. 
-,  for  defendant  in  error. 


Bif  the  Court, — Jenkins,  J.,  delivering  the  opinion. 

1.  We  think  there  was  no  error  in  the  refusal  of  theCSonit 
below  to  dismiss  the  suit  by  reason  of  the  plaintiff's  fiuloR 
or  refusal  to  answer  the  interrogatories  twice  issued  andiervel 
upon  him. 

As  regards  the  interrogatories  issued  with  a  oommiaaioa, 
under  the  Act  of  1853,  (the  first  sued  out,)  it  does  not  appeir 
upon  what  ground  the  Court  placed  the  refusal  to  dismiss.  Bat 
it  would  seem  that  no  motion  was  made  upon  that  refiud 
during  the  plaintiff's  life;  but  intervening  his  refusal  aai 
death,  the  defendant  resorted  to  another  method  of  acoom- 
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plishiDg  the  same  object^  viz:  the  process  of  oompelling  a  dis- 
covery at  oommon  law  under  the  Act  of  1847.  This  may 
have  been  considered  a  waiver  by  defendant  of  his  right  to 
demand  a  dismissal  of  the  action  for  that  cause. 

The  plaintiff's  failure  to  answer  the  interrogatories  filed 
under  the  Act  of  1847,  under  the  circumstances,  certainly 
afforded  no  cause  for  the  harsh  penalty  of  a  dismissal.  That 
statute  allows  the  party  of  whom  a  discovery  is  sought  sixty 
days  after  service  of  the  interrogatories.  They  were  served, 
in  this  case,  jmi  sixty  days  before  a  term  of  the  Court.  The 
party  therefore  had  the  full  interval  between  the  service  and 
the  first  day  of  the  term  within  which  to  answer.  But  he  died 
ten  days  before  the  term,  having  had  but  fifty  days.  Under 
such  circumstances,  we  will  not  disturb  the  discretion  exer- 
deed  by  the  Court  below. 

2.  When  the  depositions  of  the  witness,  Wallace,  were  of- 
fered, the  Court  admitted  his  statement  that  he  had  received 
the  due-bill  of  the  plaintiff,  Sturdevant,  to  Craft,  from  the 
lands  of  the  latter,  and  the  due-bill  itself.  The  additional 
statement  that  he  had  received  it  as  collateral  security  for 
t  debt  of  Craft,  is  simply  irrelevant,  and  that  was  enough  to 
jnstiiy  its  rgection. 

3.  The  remaining  exceptions,  viz :  to  the  rejection  of  the 
evidence  of  James  B.  Loftion  and  Joel  Young,  and  the  evi- 
dence in  support  of  the  plea  of  set-off,  we  will  consider  to- 
gether; all  depending  upon  the  same  rules  of  law. 

The  evidence  of  Loflon  and  Young,  consisted  of  the  say- 

*  logs  of  Craft  (the  payee  of  the  note)  showing,  first,  a  contin- 

ifaig  interest  in  and  ownership  of  the  note,  and  secondly,  the 

^■nderation  for  which  it  was  given.     If  the  declarations  of 

VtA  were  admissible  for  any  purpose,  they  certainly  were  so 

'A  the  purpose  thus  stated,  because  by  the  answer  of  the  de- 

Iftikut,  the  facts  sought  to  be  proven,  were  pleaded,  and 

NsHfcitiited   his  chief  defense.    The  inquiry  is,  whether  a 

lation  had  been  laid  for  the  admission  of  Craft's  declar- 

oa.    They  were  objected  to  because  he  was  no  party  to 

action,  and  they  were  not  made  in  the  presence  of  the 


.Ak 
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plaiQtiff,  or  under  circumstances  from  which  his  assent  to 
their  verity  could  be  I^ally  implied. 

The  note  was  upon  its  face  negotiable  by  delivery,  and 
was  therefore,  prima  fdcUj  the  property  of  any  person  hay- 
ing the  possession  of  it.  Such  was  the  position  of  Sturde- 
vant,  the  plaintiff  below.     He  had  the  possession  of  the  note, 

'  and  asserted  his  title  to  it,  in  this  action.     But  this  was  not 
conclusive  upon  the  defendant.     He,  by  his  pleas,  assamed 
the  onus  of  establishing  the  payee's  continuing  interest  id, 
and  title  to  the  note,  as  the  foundation  of  his  defense. 
He  offered  in  evidence,  a  due-bill  of  the  plaintiff  to  Cnfi| 

^the  payee  of  the  note  in  suit,  (having  first  proven  that  dw 
body  of  the  due-bill,  as  well  as  the  signature,  were  in  tin 
handwriting  of  the  plaintiff,)  as  follows : 

"  Atlanta,  December  24tb,  1854  -. 

"Due  W.  H.  Craft,  or  bearer,  the  sum  of  nine  hnndred  \ 

dollars,  to  be  paid  when  a  note  of  one  thousand  doUan  on  j 

John  Bird,  of  DeKalb  county,  is  collected.  \ 

'*  (Signed)                                  A.  J.  Sturdevant."  •  i 

The  Court  very  properly  admitted  this  evidenoe.  Bat 
why?  Certainly  not  because  it  precluded  the  pltintiff's 
right  to  have  and  maintain  his  action;  nor  because  it  threw 
any  light  upon  the  original  transaction  between  the  maker 
and  payee  of  the  note.  It  could  only  be  admissible  in  sap- 
port  of  so  much  of  the  answer  as  denied  plaintiff's  bM 
fide  title  to  the  note  referred  to  in  it,  and  averred  Craft's  con- 
tinuing interest  in  it.  « 

The  Court,  doubtless,  considered  it  proper'evidence^toaid 
the  jury  in  determining  the  issue  thus  made  upon  the  right- 
ful ownership  of  the  note.  In  the  present  state  of  the  pkid- 
ings,  we  are  not  called  upon  to  decide  whether  or  not,  it  tm 
sufficient  proof  to  authorize  a  finding  by  the  jury  thattlM 
note  was  the  property  of  the  payee,  and  not  of  the  plaioftiffi 
who  had  been  put  forward,  to  preclude  a  substantial  defettN^ 
by  the  maker.  The  Court  below,  by  admitting  the  due-bOly 
conceded  its  pertinency  to  the  issue,  and  the  l^ality  of  ^ 
general  line  of  defense,  as  set  forth  in  the  answer.    Had 
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ler  of  these  been  wanting,  there  would  have  been  error  in 
rutting  the  due-bill.  We  think  it  was  properly  admitted, 
I  that  it  was  sufficiently  strong,  to  require  of  the  Court  a 
srence  to  the  jury,  upon  it,  of  the  fact  it  was  intended  to 
kblish.  But  of  what  avail  would  this  be  to  the  defendant, 
688  he  were  permitted  to  follow  it  up  with  such  evidence, 
veas  needed  to  support  other  parts  of  his  defense,  (that  of 
gal  consideration  for  instance,  or  of  set-off)  such  evidence, 
HTOuld  have  been  indispensable  to  defeat  a  recovery  by  the 
'66  himself?  Yet  the  Court  below  having  admitted  this 
ience,  worthless  to  the  defendant  and  clearly  irrelevant, 
ess  it  admitted  him  to  other  parts  of  his  defense,  imme- 
tely  closed  that  door  in  his  face,  rejecting  all  else. 
9ere  was  evidence,  by  the  plaintiff's  own  admission,  that 
the  event  of  his  recovering  the  note  here  sued  on,  he  was 
md  to  pay  over  to  Craft,  the  payee,  nine  hundred  dollars, 
aining  for  himself  only  one  hundred  dollars ;  by  no  means 
extravagant  commission  for  the  service  of  collecting, 
ithout  intending  to  prejudge  any  question  which  may 
86  in  the  further  progress  of  this  case,  our  opinion  is, 
it  the  defendant  had  laid  the  foundation  for  the  admis- 
Q  of  any  evidence  which  would  have  been  admissible,  had 
aft  been  the  plaintiff  jnstead  of  Sturdevant.  The  evidence 
oald  have  been  admitted,  except  so  much  of  Craft's  state- 
mt  to  Lofi»n,  as  referred  to  a  consideration  for  the  note 
tset  out  in  the  answer  of  defendant;  and  the  jury  should 
.Tebeen  charged  that  they  must  be  satisfied  by  evidence, 
lier  than  the  declarations  of  Craft,  that  he.  Craft,  was  the 
na  fide  owner  of  the  note,  before  considering  his  declara- 
tts;  but  if  so  satisfied,  they  must  give  the  same  effect  to 
lifs  declarations,  and  allow  the  defendant  the  same  de- 
ne, as  though  Craft  were  the  plaintiff  in  the  case,  except 
it  they  could  not  find  any  balance  against  the  plaintiff,  by 
lion  of  the  set-off.  For  error,  therefore,  in  rejecting  Lof- 
fs  evidence,  (as  above  qualified)  and  in  rejecting  Young's 
Qence,  and  in  rejecting  evidence  in  support  of  the  set-off; 
teveree  the  judgment  of  the  Court. 
Cieit  the  judgment  be  reversed. 
Vol.  xxxiii — 30. 
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Hiram  G.  Wilson,  plaintiff  in  error,  vs.  The  Wills  Val- 
ley Railroad  Company,  defendant  in  error. 

1.  This  was  an  action  by  an  incorporated  railroad  company  to  recorer 
from  a  stockholder  certain  installmenta  of  his  subscription,  required  by 
a  resolution  of  the  Board  of  Directors,  to  be  paid  at  fixed  times.  No 
notice  of  such  call  is  required  to  be  given  by  the  charter,  and  none 
was  proven  in  this  case :  Hdd,  that  as  the  charter  is  silent  on  tbe 
subject,  and  as  the  notice  does  not  create  the  obligation  to  pay,  but 
only  fixes  the  time  of  payment,  the  omission  is  not  a  sufficient  cum 
for  reversal  of  the  judgment. 

2.  The  alteration  of  a  railroad  charter,  authorizing  a  change  in  the  Io6i- 
tion  of  the  road,  and  the  actual  change  of  it,  if  consistent  with  tba 
original  design  and  object  of  the  enterprise,  not  materially  varying  tk 
route,  nor  abandoning  a  terminus  actually  established  at  the  time  of 
subscription,  will  not  release  a  stockholder  from  his  subseriptioDi 
though  made  without  his  consent.  ^ 

On  the  third  day  of  February,  1852,  the  Legislature  of 
the  State  of  Alabama  granted  a  charter  for  the  oonstractioB 
of  a  railroad  ''  from  some  convenient  point  on  the  Alabama 
&  Tennessee  Railroad,  at  or  near  the  farm  of  James  Hamp- 
ton, thence  the  most  practicable  route,  through  the  oouo^  of  . 
DeKalb,  to  the  Georgia  line,  in  a  direction  to  intersect  the    , 
Georgia  &  Tennessee  Railroad  at  sofbe  convenient  point  in    : 
Lookout  valley."     The  railroad  was  denominated  "  The  Wilb    . 
Valley  Railroad,"  and  the  corporation  "  The  Wills  Valley 
Railroad  Company."     The  Company  was  organized,  and  pro- 
ceeded to  construct  their  road.  . 

On  the  31st  of  January,  A.  D.  1854,  the  Legislature  of  i 
the  State  of  Georgia  passed  an  Act  authorizing  said  Wilb  I 
Valley  Railroad  to  extend  and  construct  their  railroad, 
through  the  county  of  Dade,  in  the  State  of  Georgia,  to  sooe 
point  on  the  Nashville  &  Chattanooga  Railroad,  in  tbecouDt^ 
of  Dade.  The  Company  then,  after  having  made  a  recoo- 
noisance  of  the  route  through  said  county  to  Perkins'  depo^ 
sometimes  called  Lookout  station,  on  said  Nashville  &  Chiir 
tanooga  Railroad,  in  said  county  of  Dade,  but  before  makifl 
any  location  of  said  contemplated  extension,  opened  hooks  of  i 
subscription  therefor  in  said  county  of  Dade,  and  the  defend' 
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bribed  for  five  shares,  amounting  to  $250  00,  subject 
id  by  installmeuts  as  called  for  by  the  directors, 
e  11th  December,  1857,  the  Legislature  of  the  State 
^a  passed  an  Act  amendatory  of  the  Act  of  1854, 
fore  mentioned,  repealing  so  much  of  it  as  required 
lis  Valley  Railroad  Company  to  form  the  connection 
3  Nashville  &  Chattanooga  Railroad  Company,  at 
int  thereon,  within  the  county  of  Dade,  and  State  of 
Said  Company  then  located  their  road  so  as  to 
with  the  Nashville  &  Chattanooga  Railroad  at  a 
the  State  of  Tennessee,  one  mile  and  a  half  beyond  the 
line,  and  at  its  nearest  point,  distant  about  a  mile 
Jf  from  Perkins'  depot. 

Soard  of  Directors,  on  the  first  day  of  May,  1867,  by 
in,  called  for  the  payment  of  ten  per  cent,  of  the 
subscribed  on  the  first  day  of  June,  1857,  ten  per 
the  first  day  of  October,  1857,  and  ten  per  cent,  on 

day  of  February,  1858,  together  with  interest  on 
tallment  from  the  time  fixed  for  its  payment  The 
ents  thus  required  of  the  defendant  amounted  in  all 
'  per  cent,  of  his  subscription.  He  having  fiiiled  to 
equired,  this  action  was  brought  to  recover  the  same, 
ng  to  $75  00,*and  interest  thereon,  according  to  the 
said  call.  The  defendant  plead  non-asaumpaU — that 
Deen  induced  to  make  the  subscription  by  the  require- 
the  Act  of  1854,  making  it  incumbent  on  said  Company 
!ct  with  the  Nashville  &  Chattanooga  Railroad  at  some 
the  county  of  Dade,  and  by  assurances  made  that  the 
connection  would  be  at  Perkins'  depot,  in  said  county, 
le  was  doing  business  at  the  time  of  subscription ; 
oe  his  said  subscription  the  plaintiff  had  made  a  ma- 
lange  in  the  contemplated  route,  connecting  with  the 
le  &  Chattanooga  Railroad  in  the  State  of  Tennessee, 
nt  distant  about  four  miles  from  Perkins'  depot,  with- 

coDsent,  thereby  releasing  defendant  from  his  sub- 

iie  trial  plaintiff  proved  the  defendant's  sabscription, 
1  for  three  several  installments  of  ten  per  cent,  each^ 
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and  was  proceeding  to  offer  proof  of  notice  of  said  call,  when 
the  Court  decided  that  no  other  notice  than  the  commenoe- 
ment  of  the  action  was  necessary.  To  which  defendant  ex- 
cepted. 

The  defendant  then  proved  that  previously  to  his  subscrip- 
tion a  reconnoisance  or  partial  survey  had  been  made  of  the 
route  to  Perkins'  depots  and  that  the  engineer  and  agent  of 
the  Company,  who  made  the  reconnoisance/  had  said  "be 
supposed  that  would  be  the  point  of  connection  or  terminoi 
6n  the  Nashville  &  Chattanooga  Railroad/'  which  point  wu 
some  four  miles  from  the  actual  terminus.    He  also  proved 
that  the  connection  had  actually  been  made  in  the  State  of 
TennesseCi  about  one  and  a  half  miles  beyond  the  Greoigii 
line,  and  nearer  Chattanooga  than  Perkins'  depot  in  Dide 
county,  and  that  by  virtue  of  an  arrangement  entered  into 
between  the  plaintiff  and  the  Nashville  &  Chattanooga  Bail- 
road  Company,  the  cars  of  the  former  now  run  to  Chattir 
noogaT 

Plaintiff,  in  rebuttal,  proved  that  the  route  had  been  final- 
ly fixed  to  connect  in  the  State  of  Tennessee,  because  the  roate 
to  form  a  connection  in  Georgia  was  found  to  be  impracti- 
cable, and  that  the  connection  as  made  was  much  dieaper 
than  the  other.  . 

The  defendant  requested  the  Court  to  charge  the  jury,  thit 
the  change  made  in  the  location  of  the  road  after  his  sab- 
scription,  was  so  material  as  to  release  him  from  his  subscrip- 
tion, if  made  without  his  consent.  The  Court  refused  so  to 
charge,  but,  on  the  contrary,  charged  the  jury  that  saidchaoge 
was  not  so  material  as  to  release  him,  even  without  his  oon- 
Bcnt  thereto ;  and  the  defendant  excepted. 

Tatum,  Hooper,  for  plaintiff  in  error. 

Dabney  and  Jacaway,  contra. 


'.  i 
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By  the  CourL — Jekkins^  J.^  delivering  the  opinion. 

1.  The  Court  below  ruled  in  this  case  that  it  was  not  necea- 
flBTj  for  the  plaintiff  to  prove  notice  to  the  defendant  of  the 
call  made  for  installments  of  his  subscription,  the  suit  itself 
being  a  sufficient  notice.  This  is  the  first  ground  of  the  ex- 
oeptioQ. 

It  does  not  appear  from  the  record  on  what  ground  this 
decision  of  the  Court  was  placed.  We  presume  it  was  upon 
the  charter  granted  by  the  State  of  Alabama  to  this  Company. 
The  general  rule  of  law  is^  that  where  one  party  contracts  to 
do  a  certain  things  on  the  performance  of  some  act  by  the 
gther,  this  other  must  give  notice  of  such  act,  unless  it  b^  one 
that  carries  notice  of  itself.     2d  Parsons  on  Con.  182-183. 

But  this,  it  would  seem,  should  be  understood  of  contracts 
in  which  the  preliminary  act  to  be  done  constituted  the  con- 
dderation  or  equivalent  for  the  act  to  follow,  or  in  which  the 
Uability  to  perform  some  duty,  or  do  some  act,  depended  upon 
t  contingency  the  occurrence  of  which  would  not  be  known 
to  the  party  on  whom  devolved  the  performance  of  the  after 
I0ti  or  duty,  but  must  be  known  to  him  entitled  to  exact  it. 
In  cases  of  this  kind,  I  know  of  no  other  rule  than  to  look 
to  the  charter  which  gives  existence  to  the  Company.     I  have 
examined  a  great  many  charters  of  joint  stock  companies,  in 
which,  as  in  this,  some  portion  of  the  capital  stock  is  to  be 
paid  as  installments  may  be  called  for  by  the  Board  of  Direc- 
tors.   In  far  the  greater  number,  the  charter  requires  that  no- 
tice be  given,  for  a  stated  number  of  days  and  in  a  manner  pre-' 
Kribed,  to  the  stockholders,  l)efore  payment  can  be  required. 
In  some  instances,  as  in  the  charter  of  the  Wills  Valley  Bail- 
mdy  there  is  no  such  provision,  although  a  penalty  is  an- 
,>cxed  to  non-payment.    iSuch  being  the  fundamental  law  of 
^  Company,  and  the  notice  having  reference  only  to  the 
'he  of  payment,  and  not  to  the  obligation  to  pay  eventually, 
;^ it  deemed  best  not  to  disturb  the  judgment  of  the  Court 
=9dow  on  this  point. 

8.  The  graver  consideration  is  whether  the  change  made 
**  the  route  of  the  road  after  the  defendant's  subscription, 
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and  without  his  consent^  releases  him  from  liability  to  pay 
his  subscription.  Here,  it  will  be  observed^  the  change  of 
route  involves  no  violation  of  the  charter.  That  first  granted 
by  the  Legislature  of  Georgia^  authorized  an  extension 
through  the  county  of  Dade,  to  connect  with  the  Nashville 
&  Chattanooga  Railroad  at  some  point  within  that  oonnfj. 
On  application  by  the  Company,  the  Legislature  subeeqaentlj 
repealed  so  much  of  the  charter  as  required  them  to  make  the 
connection  within  that  county,  or  within  the  State;  leaving 
unimpaired  the  privilege  of  extending  their  road  through  the 
county.  It  is,  then,  purely  a  question  between  the  plaintiff 
in  error  and  the  Company. 

But  what  is  the  character  of  the  change,  as  affecting  himt 
It  is  not  a  change  from  any  one  point  of  connection,  previ- 
ously fixed,  to  another. 

In  one  of  his  pleas,  the  defendant  avers  that  his  subecrip- 
tion  was  induced  by  the  false  and  fraudulent  representation 
of  the  Company,  that  the  connection  would  be  made  at  or 
near  Perkins'  Depot,  in  Dade  county ;  but  this  he  has  whollf 
failed  to  prove.  The  nearest  approach  to  it  is,  that  a  re- 
connoisance  of  a  route  to  that  point  was  made,  after  which 
the  engineer  was  heard  to  say,  that  he  supposed  the  con- 
nection would  be  made  there.  But  this  appears  to  have  been 
only  the  professional  opinion  of  an  expert,  in  the  emploj- 
meiit  of  the  Company,  unauthorized  so  to  speak,  and  not  . 
undertaking  so  to  speak  for  them.  No  action  of  the  stock- 
holders or  of  the  directors  is  shown  making  that  the  point  of 
connection.  The  original  charter  from  Georgia  does  not  Wnd 
them  to  that  point.  It  is  settled,  therefore,  that  in  making 
the  present  connection  they  have  abandoned  no  precise  point; 
have  not  abandoned,  after  having  adopted,  the  point  at  which 
the  plainlifi^  in  error  has  proven  that  he  was  doing  bumneB^ 
when  he  subscribed,  and  at  which  he  expected  the  connection 
would  be  made.  His  defence,  (if  any  he  have,)  is  naijroffrf 
down  to  this,  that  by  virtue  of  an  amendment  of  their  charter 
procured  after  his  subscription,  they  have  connected  their 
road  with  the  Nashville  &  Chattanooga  Railroad  bejrond, 
instead  of  within,  the  county  of  Dade.     In  other  words^  h« 


ATLANTA,  MARCH  TERM,  1863.  471 


Wilson 'm.  The  Wills  Valley  Railroad  Company. 

most  establish^  to  succeed  in  his  defense,  that  this  amendment 
of  the  charter,  havii^  been  obtained  without  his  consent,  is 
not  binding  on  him.  In  the  case  of  Winter  vs.  The  Musco- 
gee Hailroad  Gk)mpan7,  11  Georgia  Reports,  438,  this  Court 
held  that  a  stockholder  was  not  bound  by  the  amendment 
of  a  railroad  charter,  made  without  his  consent,  materially 
ehangiog  the  location  of  the  road,  as  clearly  appears  from  the 
evidence.  In  the  same  case,  however,  they  say,  ^Sve  do  not 
pretend  to  deny  that  alterations  may  be  made  in  the  charter 
of  an  incorporated  company,  by  the  procurement  of  the  com- 
pany, in  furtherance  of  the  design  and  objects  of  the  com- 
pany, but  in  all  such  cases  due  regard  must  always  be  had 
to  the  inviolability  of  private  contracts.  The  original  con- 
tract of  the  parties  cannot  be  maJteriaUy  or  esseritiaUy  altered 
by  an  amendment  of  the  charter  so  as  to  bind  the  subscribers 
thereto  without  their  aesent"  This  distinction  will  be  found 
Bostained  by  thecurrcnt  of  authorities  in  this  country.  Red- 
field  on  Railways,  90  to  95  passim,  citing  Stevens  vs.  The 
Bntland  &  Burlington  R.  R.,  1  Law  Reg.,  164 ;  Colvin  vs. 
The  Turnpike  Co.,  2  Carter,  511,  666;  Pacific  Railway  vs. 
Hughes,  22  Missouri,  291  ;  ^anbury  &  Norwalk  Railway 
n.  Wilson,  22  Conn.,  435 ;  Greenville  &  Columbia  Railway 
tB.  Coleman,  5  Rich.,  118. 

The  questions  to  be  considered  then,  are,  first,  what  were 
the  design  and  objects  of  the  Company ;  2ndly,  what  was  the 
character  and  effect  of  the  amendment  as  carried  out ;  and 
3dly,  what  reason  was  there  for  it? 

Ist.  We  learn  the  design  and  objects  of  the  Company  from 

die  third  section  of  the  charter,  granted  by  the  Legislature 

tf  Alabama,  to  which  reference  is  made  by  the  Georgia  Act 

tf  Incorporation.     It  is  in  these  words  :     ^'  That  said  Rail- 

void  shall  extend  from  some  convenient  point  on  the  Alabama 

pA  Tennessee  River  Railroad,  at  or  near  the  farm  of  James 

fltmpton,   thence  the  most  practicable  route,  through  the 

»i|jNmty  of  DeKalb,  to  the  Georgia  line,  in  a  direction  to  inter- 

^JM  ^  Georgia  &  Tennessee  Railroad  at  some  conixnient  point 

^ LiH}kout  valley"    By  the  Georgia  &  Tennessee  Railroad, 

^M  this  connection,  is  meant  the  Nashville  &  Chattanooga 
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Railroad.    The  original  design  and  object^  then,  was  to  inter- 
sect the  latter  road  at  some  convenient  point  in  Lookout  vat 
ley^  to  secure  the  ulterior  connections  which  would  result 
therefrom.   This  object  was  to  control  the  route  from  the  start- 
ing point,  through  DeKalb  county,  Alabama,  to  determine 
the  point  of  intersection  with  the  western  boundary  of  Gecv- 
gia.     With  this  main  design  and  object,  a  connection  with 
the  Nashville  &  Chattanooga  Railroad,  at  a  point  in  Lookoot 
valley,  within  the  State  of  Tennessee,  would  consist  as  well 
prima  facie  as  a  similar  connection  within  the  county  of  Dide 
and  State  of  Georgia.    If  it  be  made  to  appear  that  Boeh 
connection  made  in  Tennessee  would  be  ''  eonvenientj'  and  if 
made  in  Georgia  inconvenient,  then  the  former  woalc^  be 
more  conformable  to  that  design  and  object. 

2ndly.  The  character  and  effect  of  the  change  anthorixed 
by  the  amendment  of  the  charter,  and  actually  made,  is  not 
BO  material,  so  radical,  as  has  been  assumed  in  the  argument 
No  point  of  connection  can  be  designated  as  having  been 
abandoned  in  this  change,  because  none  had  been  fixed  at  the 
time  of  the  subscription,  from^  which  the  plaintiff  in  error 
seeks  to  be  released,  either  by  the  charter  or  by  any  action 
of  the  Company.  They  had  the  privilege  of  selecting  any 
point  on  the  Nashville  &  Chattanooga  Railroad,  in  Dade 
county,  but  had  selected  none.  There  was  then  no  abandon- 
ment of  any  point;  none  of  that  one  in  which  the  plaintiff 
in  error  was  specially  interested.  This  is  an  important  eon* 
sideration.  Another,  not  less  so,  is  that  the  connection  his 
actually  been  made  in  the  same  neighborhood,  in  which  is 
the  point  to  which  the  hopes  (perhaps  the  expectations)  of 
the  plaintiff  in  error  would  have  brought  the  road.  The 
evidence  is,  that  these  points  are  four  miles  apart.  The  dis- 
tance from  the  actual  point  of  connection  to  the  nearest  it 
which  it  might  have  been  made,  without  an  amendment  </ 
the  charter,  is  probably  less,  and  cannot  be  greater.  If  tbcj 
were  never  bound  to  his  preferred  point,  and  have  actuallf 
made  the  connection  in  the  same  neighborhood,  the  cbanje 
cannot  materially  affect  him. 

3dly.  The  evidence  shows  that  good  reason  existed  for  tb« 
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hange  made.  The  President  of  the  Company  being  a  wit- 
veea,  stated  ''  that  the  route  was  changed  because  it  was  im- 
a«cticable  to  run  it  so  as  to  connect  with  the  Nashville  & 
/hattanooga  Railroad  in  Georgia^  and  that  it  was  cheaper  to 
aake  the  road  on  its  present  location/'  From  this  we  must 
nderstand  that  it  was  impracticable,  with  the  means  of  the 
hmpany,  to  make  the  connection  in  conformity  with  the 
riginal  charter  from  Georgia^  but  w^as  practicable  under  the 
mended  charter. 

The  change  appearing  to  consist  with  the  original  design 
od  object,  iuTolving  the  abandonment  of  no  previously  fixed 
oint  of  connectioni  effecting  the  connection  in  the  vicinage 
mtemplated  throughout,  and  adopted  for  reasons  of  a  con- 
rolling  character,  cannot  be  said  materially  or  essentially  to 
Iter  the  original  contract  between  the  parties  to  this  action. 
fTe  think,  therefore,  that  the  charge  given  to  the  jury  in  the 
!oart  below  conformed  to  the  ruling  in  Winter  vs.  The  Mus- 
Qgee  Railroad  Company,  and  to  the  weight  of  authority. 

Let  the  judgment  be  affirmed. 


ViLLiAM  H.  H.  Tyson,  plaintiff  in  error,  vs.  Harrison 

Rogers,  defendant  in  error. 

L  In  the  absence  of  any  authority  by  Congress  necessity  will  not  aatho- 
riie  the  impressment  of  slaves  by  the  military  authorities  for  hospital 
purposes,  such  as  for  cooks  and  nurses,  etc.,  especially  when  the  army 
ngulations  provide  that  men  may  be  detailed  from  enlisted  men  or 
Tolnnteen  for  that  purpose. 

Possessory  warrant,  in  Whitfield  Superior  Court,  tried  be- 
bre  Judge  Wai.k£R,  the  2l8t  March,  1863. 

.  lir.  Justice  Lyon  gives  a  full  statement  of  the  facts  of 
Ui  case,  in  delivering  the  opinion  of  the  Court 

J,  W.  H.  Underwood,  for  plaintiff  in  error, 

Jackson,  for  defendant  in  error. 
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By  the  Court — Lyon,  J.,  delivering  the  opinion. 

All  the  able-bodied  soldiers  on  duty,  in  the  hospitals  at 
Dalton,  as  cooks  and  nurses,  having  been  ordered  to  report 
to  their  respective  commands  for  active  duty  in  the  field,  and 
convalescents,  being  unable,  with  a  proper  regard  to  their 
health  and  the  public  service,  to  perform  the  necessary  duties 
of  cooks  and  nurses  in  the  several  hospitals,  established  aft 
that  post,  it  became  necessary,  if  the  order  was  enforced  as  to 
detailed  soldiers  for  that  service,  to  hire  cooks  and  nurses  for 
that  purpose,  and  as  that  was  impossible,  the  commandant  ot 
the  post  was  directed,  by  the  Commander  of  the  Army  of 
Tennessee,  to  which  department  the  post  at  Dalton  belonged, 
to  impress  negro  slaves  for  this  service.     The  evidence  i« 
very  clear,  that  if  details  for  cooks,  nurses,  etc.,  from  the 
army  were  refused,  that  it  was  absolutely  necessary  that  im- 
pressment of  cooks  and  nurses  from  slaves  should  be  made^ 
or  the  sick  and  wounded  in  the  hospitals  at  that  place  would  ' 
suffer  for  the  want  of  the  necessary  attention.     Undo*  this 
state  of  facts,  about  sixty  negroes,  belonging  to  persons  in  the 
vicinity,  were  impressed  by  the  Quartermaster,  under  the 
orders  of  the  commandant  of  the  post,  and  put  upon  these 
duties.     Among  them  was  the  negro  of  the  defendant,  Har- 
rison Rogers,  who  sued  out  against  the  plaintiff  in  error, 
Capt.  William  H.  H,  Tyson,  the  Commandant  of  the  Poet,i 
possessory  warrant  for  the  negro.     And  upon  the  heariog 
thereof  before  Judge  Walker,  he  ordered  the  negro  to  be  re- 
turned to  the  possession  of  the  owner,  on  the  ground,  that 
such  a  case  of  extreme  necessity  was  not  made  out  by  the  ficts 
as  would  justify  the  impressment.     To  which  decision  the 
defendant  on  the  trial  below  excepted,  and  that  is  the  qaes- 
tion  now  before  us. 

At  the  time  of  this  impressment  there  was  no  statntorj 
provision  allowing  or  regulating  tlie  impressment  of  slaves 
for  hospital  uses  and  service,  and  the  right,  on  the  part  of  the 
Commandant  of  the  Post  or  of  the  General  in  command  of 
that  Department,  to  make  the  impressment,  was  based,  not 
upon  any  authority  of  law  so  to  do,  but  upon  the  ground  of 
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lecessUy  alone^  of  wbich^  the  impressing  officer  or  the  officer 
)rdering  the  impressment  was  to  judge;  and  this  right  is 
daimed  to  exist  in  the  absence  of  all  authority  by  law. 

We  did  not  consider  it  necessary^  in  adjudicating  this  case, 
bo  determine  the  question,  whether  a  military  commander  has 
the  right  to  impress  or  seize  the  private  property  of  a  citizen 
bi  the  absence  of  any  express  statutory  provision  authorizing 
imd  regulating  such  seizure,  even  if  it  be  true  that  it  is  abso- 
lutely necessary  and  indispensably  so,  for  the  benefit  of  the 
pablic  service,  that  such  seizure  should  be  made;  because  the 
case  may  be  disposed  of  without  settling  so  important  a  prin- 
oiple.  This  is  our  uniform  practice,  and  by  adhering  to  it, 
we  avoid  hasty  and  precipitate  judgment,  that  it  might  never 
be  necessary  to  make,  or  in  the  formation  of  which,  when 
necessary,  we  would  be  aided  by  further  discussion  and 
anthority. 

As  this  subject  has  been  one  of  frequent  discussion  in  the 
Conrt,  I  do  not  hesitate  here  to  remark,  that  I  very  greatly 
doabt  whether  any  person',  whatever  may  be  his  official  char- 
acter, has  the  right  to  seize  the  private  property  of  the  citi- 
zen, no  matter  how  great  may  be  the  public  exigency,  so 
long  as  the  law  affi)rds  protection,  unless  such  seizure  be 
especially  authorized  by  law,  and  then  only  upon  just  com- 
pensation made,  of  which  the  impressing  officer,  the  Govern- 
ment, nor  its  agents  must  judge. 

As  to  this  case,  we  agree  with  the  Court  below,  that  if  an 
impressment  could  be  made  in  case  of  extreme  necessity,  upon 
the  facts  and  army  regulations,  this  was  not  one  where  an 
impressment  was  neceasary.  It  was  not  one,  without  which, 
the  purpose  of  the  Government,  that  is  the  proper  care  of  and 
attention  to  the  patients  of  the  hospitals,  could  be  accom- 
plished. 

Sections  1187  and  1188  of  the  army  regulations  provide 
two  modes  for  obtaining  cooks  and  nurses  for  hospitals — by 
detail,  from  enlisted  men  or  volunteers  of  the  army,  and  the 
other  by  employing  them  outside  of  tlie  army.  Although  a 
sufficient  number  could  not  be  employed  outside  of  the  army, 
yet  there  was  no  reason  why  details  could  not  be  made  from 
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the  army.     In  fact^  details  had  been  made,  but  were  ordered 
off^  and  thus  the  necessity  was  created  by  the  acts  of  the  oom- 
mander  who  ordered  the  impressment.     It  is  no  answer  to 
this  that  the  public  service  required  that  all  able-bodied  sol- 
diers should  be  sent  to  the  field;  because  it  was  the  duty,  or 
rather  the  province,  of  Congress  to  declare  what  was  for  the 
good  of  the  public  service,  and  not  the  commanders  in  the 
field  or  at  posts;  and  Congress  having  expressed  its  sense,  by 
the  adoption  of  the  army  regulations,  as  to  how  cooks  and 
nurses  should  be  obtained,  it  was  the  duty  of  the  commander  to 
provide  cooks,  nurses,  etc.,  in  the  manner  prescribed,  and  not 
to  invent  and  enforce  a  different  one.     A  cas^of  necessity  for 
impressment  could  not  possibly  exist  under  the  circumstanceii 
Let  the  judgment  be  affirmed. 


I 


■ 

Sarah  A.  Powell,  by  her  next  friend,  W.  F.  PowEU^ 
plaintiff  in  error,  vs.  Jakes  Edmondson. 

Where  an  award,  made  by  arbitrators  under  the  Arbitration  Aet  of  641 
March,  1856,  exceeds  the  authority  given  by  the  sabmission,  so  mock 
of  such  award  as  relates  to  subject  matters  not  submitted  will  be  re- 

f  jected  as  surplusage,  while  the  balance  of  the  award  will  be  allowed  tP 
stand  as  the  judgment  of  the  Court,  final  and  conclosiTe,  between  tk 
parties,  as  to  the  matter  covered  by  the  submission. 

Award  in  Murray  Superior  Court,  decision  by  Judge 
Walker,  October  Term,  1861. 

The  Reporter  refers  to  the  opinion  ot  the  Court  for  a  fltite- 
ment  of  the  facts  and  questions  in  this  case. 

J.  W.  Powell  and  J.  S.  P.  Powell,  for  plaintiff  in  «nft 
Oats,  for  defendant  in  error. 
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By  the  Court — ^Lyon,  J.,  delivering  the  opinion. 

This  case  comes  before  us  upon  objections^  filed  in  Murray 
iaperior  Courts  to  an  award  made  by  arbitrators^  upon  a 
nbmission  to  them  by  Mrs.  Sarah  A.  Powell,  a  married 
roman^  having  a  separate  estate  in  trust,  and  her  trustee, 
Ftmes  Edmondson,  under  the  Arbitration  Act  of  5th  March^ 
L856,  pamphlet,  222. 

It  appears  that  the  trust  estate  had  become  very  greatly 
mbarrassed  with  debt,  and  litigation  consequent  to  such  in- 
lebtedness.  Suits  were  progressing  against  the  trustee  and 
ihe  trust  by  its  creditors,  and  many  unsatisfied  judgments 
ind  executions  were  outstanding  against  it. 

The  trustee,  Edmondson,  and  Mrs.  Powell,  the  cestui  que 
tnatj  were  at  issue  as  to  his  accounts  with  and  bgainst  the 
trost,  and  his  management  thereof,  and  many  bills  in  equity 
bad  been  commenced   by  the  cestui  que  trust  against   the 
trustee  for  divers  purposes,  and  one  bill  had  been  filed  by 
the  trustee  against  the  cestui  que  trust.     In  this  condition  of 
things,  the  parties,  to  put  an  end  to  the  litigation,  agreed  to 
mbmit  all  matters  of  difference  between  them  to  arbitration, 
vnder  the  Act  referred  to,  whose  award  should  be  final  and 
molasive.     The  submission  was  made  up  and  signed  by 
these  two  parties  only.     The  agreement  for  submission  re- 
cites^ substantially,  that  Sarah  A.  Powell,  being  interested 
in  certain  specified  cases — a  schedule  of  which  being  thereto 
ippended,  and  which  is  a  list  of  the  various  bills  filed  and 
ften  pending  between  these  two  parties,  and  of  the  judg- 
■ents,  executions  and  suits  pencling  in  the  Superior,  Inferior 
•id  Justices  Courts  of  Murray  county,  at  the  instance  of  the 
■Bvval  creditors,  plaintiffs  therein,  some  of  whom  are  parties 
bthe  Bubmission — and  that  the  said  Sarah  A.  Powell,  being 
dnitous  to  have  settled  and  ascertained  her  interest  and  lia- 
tOities  in  relation  to  them,  as  well  as  being  desirous  to  have 
^ihll  settlement  and  accounting  with  the  said  James  Ed- 
'^kindson,  her  trustee,  of  all  matters  and  things  touching  her 
fOst  estate,  and  said  Edmondson  being  also  desirous  to  have 
^loh  settlement  made,  it  was  agreed  that  all  matters  and 
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things  connected  with  said  cases  be  referred  to  the  arbitra- 
ment and  award  of  James  Milner  and  Leander  W.  Crook, 
with  power  in  them  to  select  an  empire — ^that  said  arbitra- 
tors were  to  hear  and  determine  and  ascertain  the  respective 
rights  of  the  parties,  as  well  as  their  respective  liabilitieSi 
and  make  such  award  touching  the  premises  as,  iu  their  judg^ 
ment,  might  be  deemed  just  and  equitable — that  the  submis* 
sion  was  made  under  the  Arbitration  Statute,  passed  March 
6, 1856,  and  in  all  things  was  to  be  governed  by  the  provis- 
ions of  that  statute — that  the  trustee  should  be  removed,  and 
a  new  one  appointed  by  the  arbitrators — that  **  it  being  the 
desire  and  intention  of  the  parties  to  have  a  full  and  find  sd" 
tlement  of  all  matters  between  the  parties  signing  this  sidmih 
siony  of  course  it  is  not  intended  by  this  to  affect  any  of  iht 
rights  of  any  of  the  creditors  of  said  trust  estate  who  are  no 
parties  to  this  submission  by  signing  it"    The  two  arbitratcn 
named  in  the  submission  selected  John  W.  H.  Underwood  . 
as  the  umpire,  were  qualified,  proceed^  to  the  dischoige  of 
their  duties,  and  awarded,  that  on  taking  an  account  between 
the  parties  there  was  due  from  James  Edmondson  to  Sarah  A« 
Powell's  trust  estate,  on  the  15th  August,  1861,  $12,973  12, 
and  that  there  was  due  to  James  Edmondson  from  Sarah  A. 
Powell's  trust  estate,  on  the  15th  Augast,  1861,  $11,355  14, 
leaving  due  from  said  Edmondson,  at  that  time,  the  som  of 
$1,617  98 — the  means  by  which  that  result  was  obtained 
appearing  by  an  account  appended  as  a  part  of  the  award; 
that  the  trade  known  as  the  purchase  of  the  Ramsey  and 
Black  lands  be  rescinded,  and  that  the  titles  to  said  land  vest 
in  James  Edmondson,  never,  in  &ct,  having  vested  in  the 
trust  estate,  and  that  the  trade  in  relation  to  the  pardiase 
and  sale  of  the  negro,  Jane,  and  the  substitution  in  her  place 
of  Lavina,  be  rescinded  and  said  negroes  be  restored  to  the 
trust  estate. 

They  further  awarded  that  Edmondson  deliver  to  Jama 
A.  Su  Hanks  and  John  AI.  Jackson,  as  Receivers,  at  Dalto^ 
by  tlie  24th  day  of  August,  1861,  the  several  negroes  beloi^ 
ing  to  said  trust  estate,  then  in  his  possession,  to-wit :  Albo^ 
Georgiana,  Louvenia,  Nero,  Sam,  Cain,  Harry,  Jane  ani 
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r,  and  that  on  his  failing  to  deliver  up  said  -negroes, 
le  pay  for  each  which  he  fails  to  deliver  the  sucn  of 
)  for  each  negro  not  delivered,  unless  providentially 
red. 

vas  further  awarded,  that  the  amount  of  8I9OOO,  award- 
fiiv«r  of  said  Edmondson  for  a  wagon  and  five  mules, 
redit  on  the  note  of  B.  H,  Powell  &  Company,  for 
9  61,  dated  18th  September,  1860,  and  due  one  day 
date,  and  that  the  sum  of  03,400,  allowed  for  goods 
0  James  Morris,  be  credited  on  the  note  of  H.  II.  Pow- 
Company,  for  $13,810,  which  is  now  in  the  name  of 
las  H.  Callaway ;  that  the  two  bills  in  the  Chancery 
B|  at  Jasper,  Tennessee,  be  dismissed,  the  bond  and  note 
by  said  Edmondson  for  the  forthcoming  of  said  ne- 
and  for  the  hire,  bo  discharged  ;  that  said  Edmondson 
Jl  the  Court  costs  of  the  said  bills  in  the  Chancery 
B  in  Tennessee,  and  the  amount  be  allowed  him  as  a 
on  the  amount  thereby  found  due  from  him,  and  that 
o  pay  the  amouut  due  on  the  executions  in  Tennessee, 
,  on  said  negroes,  or  some  of  them,  in  favor  of  A.  H. 
nan,  and  that  the  amount  so  paid  bo  allowed  him  as  a 
on  the  balance  hereby  awarded  against  him.  The  two 
ordered  to  be  dismissed  were  bills  filed  by  Mrs.  Sarali 
»well,  by  next  friends,  against  Edmuudson  and  others  ; 
fames  A.  11.  Hanks  and  John  M.  Jackson,  Esquires,  be 
hey  are  hereby  appointed  Receivers  in  equity,  to  receive 
said  Edmondson  the  negroes  hereby  directed  to  be  de- 
d  up  by  him,  and  hire  them  out  until  the  first  of  Janu- 
hen  next,  and  hold  the  proceeds  of  such  hiring,  and  on 
rat  Tuesday  in  January,  1862,  (unless  the  Legislature 
extend  the  stay-law  or  otherwise  prevent  the  sheriff 
sell  said  negroes  at  public  out-cry  to  the  highest  bidder 
iBh,or  a  sufficient  number  thereof,  together  with  the  hire 
may  receive  and  the  balance  which  may  be  due  from 
Edmondson,  to  pay  certain  judgments,  executions  and 
ly  therein  particularly  specified  in  favor  of  the  various 
lifi  therein — and  amongst  them  are  two  claims,  not 
nents,  of  one  thousand  dollars  each,  in  favor  of  James 
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Milner  and  James  A.  R.  Hanks^  for  professional  servioes 
rendered  the  trust  estate,  and  the  sum  of  two  hundred  and 
fifty  dollars  to  each  of  the  arbitrators  from  each  of  the  par- 
ties. 

The  Receivers  were  to  hire  out  the  negroes  from  time  to 
time,  until  they  could  be  legally  sold,  or  the  specified  debts 
otherwise  paid ;  that  James  Edmondson  be  removed  from 
the  trust,  and  the  whole  of  the  trust  property  belonging  to 
the  trust  be  placed  under  the  control  and  management  of  said 
James  A.  R.  Hanks  and  John  M.  Jackson,  as  Receivers,  who 
are  authorized  to  act  as  trustees  until  said  debt  shall  have 
been  paid  off,  and  in  case  said  negroes  and  their  hire  and  bal- 
ance due  from  said  Edmondson  shall  be  insufficient  to  pay 
said  debts,  then  said  Receivers  are  to  sell  enough  of  the  bal- 
ance of  said  negroes  as  will  be  sufficient  to  pay  off  said  debts, 
or  they  may  hire  a  portion  or  all  of  said  negroes  out,  as  may 
in  their  judgment  be  the  best  for  the  interest  of  all  con- 
cerned.    That  the  bill  of  Edmondson  vs.  Mrs.  Powell  be  dis- 
missed at  his  costs;  that  the  recovery  in  favor  of  Mrs.  Sarth 
A.  Powell  vs.  Edmondson  be  entered  on  the  bill  of  Sarah 
A.  Powell,  by  her  next  friend,  vs.  James  Edmondson,  J.  S.  P. 
Powell,  R.  II.  Powell,  et  al,  filed  in  office,  16th  March, 
1861,  and  that  Edmondson  pay  the  costs  of  this  bill;  that 
the  two  bills  subsequently  filed  by  Mrs.  Powell  against  Ed- 
mondson, be  dismissed  at  the  cost  of  the  trust  estate. 

That  Sarah  A.  Powell  was  not  in  law  or  equity  a  partntf 
in  the  firm  of  R.  H.  Powell  &  Company,  (she  being  a  ma^ 
ried  woman  had  no  authority  to  bind  herself  as  such,  nor 
could  her  trustee  make  her  such)  and  that  she  has  no  iotereat 
in  the  iron  or  other  products  of  the  furnace,  place,  or  iron 
works,  and  all  her  interest  and  claims  being  hereby  considefed 
and  paid  for. 

That  the  Receivers  hereby  appointed  are  authorized  to  con- 
stitute an  attorney  or  attorneys  under  them  or  either  of  them 
in  the  performance  of  the  duties  imposed,  and  such  attomef 
shall  be  subject  to  the  order  of  the  Court  of  Equity,  as  also 
the  Receivers  hereby  appointed,  and  said  Receivers  and  at- 
torney shall  be  paid  a  reasonable  compensation  for  their  sff* 
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vices,  to  be  judged  of  and  allowed  by  the  Court  of  Equity 
c^  Murray  county. 

That  this  is  a  final  and  conclusive  settlement  between  the 
parties  of  all  matters  and  things  between  them  up  to  this 
date. 

That  Edmondson  is  authorized  to  retain  out  of  the  amount 
found  due  from  him,  enough  to  pay  off  and  discharge  the  nine 
judgments  in  favor  of  Wm.  Luffman  &  Company  vs.  James 
Edmondson,  trustee,  and  on  his  satisfying  said  judgment,  he 
will  be  entitled  to  have  the  amount  deducted  from  the 
$1,617  98  hereinbefore  found  due  from  him. 

At  the  October  Term,  1861,  of  Murray  Superior  Court, 

said  award,  by  an  order  of  the  Court,  was  put  on  its  minutes 

aad  made  its  judgment,  against  the  objection  of  Mrs.  Sarah 

A.  Powell,  no  fraud  in  the  arbitrators  being  suggested,  and 

no  especial  objection  being  made  to  the  award  because  of  the 

allowance  of  attorney's  fees.     To  the  decision  of  the  Court, 

nuking  the  award  the  judgment  of  the  Court,  Mrs.  Sarah 

A,  Powell  excepted  and  filed  her  bill  of  exception,  and  that 

is  the  only  question  this  Court  is  called  upon  to  determine, 

vliether  the  award  as  returned  or  reported  should  have  been 

lUowed  by  the  Court  below. 

At  the  same  term  of  the  Court,  another  order  was  passed 
vhich  it  is  well  enough  to  notice  here.  It  was  made  to  ap- 
pear to  the  Court  that  Edmondson  had  failed  to  deliver  five 
of  the  trust  negroes  as  directed  by  the  award,  to-wit :  Al- 
W,  Georgiana,  Nero,  Sam  and  Henry,  in  fact  he  came  into 
Omrt,  admitted  that  he  had  not  delivered  the  negroes,  and 
tt  not  intend  to  do  so,  but  was  willing  to  pay  for  them 
ttasumfixed  for  such  non-delivery  by  the  award,  to-wit :  The 
4D«i  of  $1,350  for  each,  making  in  the  aggregate  the  sum  of 
46^760.  Whereupon,  it  was  ordered  by  the  Court,  with  the 
'^PUmjU  of  the  parties  (meaning  with  the  consent  of  Edmond- 
and  the  Receivers,  we  suppose),  that  Edmondson  pay  over 
earn  to  the  Receivers,  immediately,  with  interest  on  said 
ftom  the  24th  day  of  August,  1861. 
ttis  objected,  at  the  threshold  of  the  argument  in  this  case, 
lti  inasmuch  as  there  was  no  suggestion  of  fraud  on  the 
YoL.  xxxin— 31. 
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part  of  the  arbitrators^  in  the  Court  below,  that,  under  the 
Act  of  5th'  March,  1856,  under  ^yhich  this  proceeding  was 
taken,  no  other  objection  can  be  taken  or  heard  to  the  award; 
but  that  it  is,  in  the  absence  of  fraud,  final  and  conclusive 
between  the  parties.     This  objection  is  not  well  taken.    TJie 
fourteenth  section  of  that  Act  provides :  '^ After  said  arbitra- 
tors have  made  up  their  award,  thej  shall  furnish  a  copj  of 
the  same  to  each  of  the  parties,  and  shall  return  the  origioil 
award  to  the  next  Superior  Court  of  the  county  where  tlie 
award  is  made;  and  said  award  shall  be  entered  on  the  min- 
utes of  said  Court,  and  shall  have  all  the  force  and  effect  of  a 
judgment  or  decree  of  said  Superior  Court,  and  may  beeo- 
forced  in  the  same  way  at  any  time  after  the  adjournment  of 
said  Court,  and  shall  be  final  and  conclusive  between  the  par* 
ties  cm  to  all  matters  submitted  to  the  arbitrators^  unless  otgeo- 
tions  shall  be  plead  to  the  same,  as  provided  in  the  next 
section  of  this  Act/'  etc.     The  only  objection  specified  by  the 
next  section  is  that  of  fraud  in  the  arbitrators,  or  either,  ete. 
Under  that  Act,  if  the  arbitrators  exceed  the  authority  given 
to  them,  by  awarding  upon  matters  not  submitted  or  touching 
the  interests  of  parties  who  are  no  parties  to  the  sabmission, 
their  action  in  these  respects  is  a  mere  nullity,  for  the  Aet 
expressly  provides  that  the  award  shall  be  "  final  and  oonda- 
81  ve  between  the  parties,''  not  third  persons,  and  ''as  to  all 
matters  submitted  to  the  arbitrators,'^  not  as  to  other  matters 
and  other  things  not  submitted.   As  to  those  matters  submitted 
to  the  arbitrators,  the  award  is  good,  and  final,  and  condosive 
between  the  parties,  and  must  be  so  enforced;  but  if  thea^ 
bitrators,  in  their  award,  have  gone  farther  than  they  «eie 
authorized  by  the  submission,  and  Iiave  settled  or  attemptel 
to  settle  matters  not  in  the  submission  or  legitimately  withiB 
its  proper  scope,  such  part  or  parts  must  be  declared  tob 
void  and  of  no  effect,  whilst  the  balance  will  stand.    Thatiij 
the  sense  of  the  Act  of  1856,  and  was  always  a  fundamental 
rule  of  awards.     Billing  on  Awards,  147;  Whitehead  t*j 
Frith,  12  East,  165;  Atcherson  vs.  Cargly,  11  Price,  57. 

The  great  and  leading  object  of  the  submission,  re] 
expressed,  was  to  have  a  full  and  final  settlement  of  all 
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reen  the  parties  signing^  intending  and  carefully  ex- 
ity  tb^t  the  rights  of  others  not  signing  were  not  to  be 
bnt^  OS  between  themselves,  the  award  was  to  be  final 
dusive.  It  is  true  that  Mrs.  Powell  declares  her 
to  have  '^settled  and  ascertained  her  interest  and  lia- 
n  relation  to  various  suits  then  pending  between 
ind  Edmondson,  as  well  as  of  and  in  certain  judg- 
nd  executions,  and  suits,  progressing  against  her  ee- 
1  that  all  the  matters  and  things  connected  with  those 
3  referred  to  the  arbitrators,  that  they  "  may  hear, 

and  determine  the  respective  rights  of  the  parties," 
p  persons,  *^as  well  as  their  respective  liabilities,"  not 
persons,  for  they  were  fixed  by  the  judgments,  but  to 
er,  and  to  and  respecting  the  trust  estate;  "and  to 
ch  award,  touching  the  premises,  as  in  their  judg- 
ly  be  deemed  just  and  equitable,"  and  to  remove  Ed- 
I,  and  t )  appoint  a  new  trustee, 
rbitrators,  in  execution  of  their  power,  made  up  an 
between  Edmondson  and  his  trust,  ascertained  and 
what  the  balance  was,  adjudicated  and  fully  settled 
Mrs  between  tlicra,  and  made  their  award  accordingly. 

arbitrators  stopped  at  this,  and  the  removal  and 
aent  of  a  trustee,  they  had  done  all  tliey  were  autho- 
do,  and  having  done  so  much  under  and  within  the 
on,  that  much  of  the  award  must  stand  and  remain 
elusion  of  all  matters  between  these  parties  up  to 
e.  But  the  award  did  not  stop  here,  it  went  on  to 
at  Edmondson,  the  trustee,  should  deliver  the  negroes 
lesession  to  Messrs.  Hanks  &  Jackson,  as  Receivers, 
b  if  he  did  not  do  so  by  the  24th  August,  1861,  he 
pay  to  the  Receivers  the  sum  of  $1,350  00  for  each 
3t  delivered.  It  appointed  Messrs.  Hanks  &  Jack- 
teoeivers  in  Equity,  to  receive  the  negroes  in  posses- 
Edmondson,  and  the  whole  of  the  trust  belonging  to 
ite  to  be  controlled  and  managed  by  them  as  Receiv- 
they  were  to  act  as  trustees  until  the  debts  were  paid. 
ere  to  hire  out  the  negroes,  and  with  the  hire  and  the 
doe  from  Edmondson,  to  pay  off  the  judgment  and 


484         SUPREME  COURT  OF  GEORGIA. 

Powell  vs.  EdmondflOD. 

executions  therein  specified  due  to  third  persons,  and  the 
sum  of  $2,000  00,  attorney's  fees,  that  was  not  even  speci- 
fied or  referred  to  in  the  submission,  and  if  the  sums  recei^ 
from  the  hire  and  Edniondson's  balance  were  insufficient, 
then  these  Receivers  were  to  sell  out  the  trust  itself  to  pajoff 
these  debts  due  to  third  persons.  Messrs.  Hanks  &  Jacksoo 
were  not  appointed  by  the  award  as  trustees  to  execute  the 
trust  that  existed  in  favor  of  Mrs.  Powell,  but  to  perform  du- 
ties created  by  the  arbitrators.  None  of  these  things,  I  meu 
the  appointment  of  Receivers,  the  turning  over  the  propertj 
belonging  to  ,the  trust  to  them,  to  sell,  hire  out,  etc.,  to  pij 
the  debts  of  third  persons,  with  power  to  appoint  attorDcri 
under  them,  and  to  charge  the  estate  with  the  payment  hr 
their  services,  etc.,  etc.,  w^ere  within  the  terms  or  intent  of 
the  submission.  How  is  it  possible  that  they  could  hive 
believed,  under  this  submission,  that  they  had  the  i)owerto 
state  a  sum  at  which  Edmondson  could  take  the  negroes  be- 
longing to  the  trust,  if  he  chose,  we  cannot  see;  yet  they 
did  80,  and  Edmondson  availed  himself,  or  attempted  to  do 
so,  of  the  opportunity,  by  taking  five  out  of  the  six  he  wm 
ordered  to  deliver,  at  the  price  stated.  For  the  reason  that 
these  parts  of  the  award  are  not  within  the  submission,  we 
hold  that  they  arc  mere  nullities,  not  binding  upon  the  pai^ 
ties,  and  must  be  rejected  from  the  award  as  so  much  sur- 
plusage. The  balance  of  the  award,  that  which  relates  to  the 
matters  and  things  between  Edmondson  and  Mrs.  Powell, 
and  the  trust  represented  by  him  for  her,  being  within  the 
submission,  and  not  dependent  on  those  parts  of  the  award, 
rejected  as  surplusage,  must  stand  as  the  judgment  of  the 
Court,  final  and  conclusive,  between  the  parties  of  all  mattets 
between  them  up  to  the  time  stated  in  the  award.  We  do  not 
say  that  the  arbitrators,  in  exceeding  theur  authority,  acted 
in  bad  faith  or  unwisely.  On  the  contrary,  we  think  that  it 
was  of  the  utmost  importance  to  this  trust,  which  appears  to 
us  as  being  constantly  frittered  away  by  bad  management 
and  expensive  litigation,  that  it  should  by  some  stroke,  like 
that  attempted  by  the  award,  or  some  other,  be  cleared 
of  litigation  and  embarrassment.    We  were  so  strongly  con- 
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7inoed  of  this  that  it  was  with  the  greatest  reluctance  that 
iome  of  our  Court  consented  to  interfere  with  the  award  in 
iie  slightest  particular. 

The  arbitrators  removed  Edmondson  from  the  trust,  but 
hiled  to  appoint  one  to  take  his  place ;  hence  the  trust  is 
nusant,  and  we  have  directed  the  Court  below  to  appoint  one, 
ipon  giving  notice  thereof  to  Mrs.  Powell,  and  we  sincerely 
trust  that  some  competent  and  responsible  person  will  be  se* 
lected,who,  in  defiance  of  all  interference,  will  get  this  unfor- 
tunate trust  estate  out  of  litigation,  and  keep  it  so. 

Let  the  judgment  be  affirmed,  with  instructions  as  set  forth 
bn  the  ooi^y  of  the  remitter  following : 

(COPY  OF  REMITTER.) 

3AXtAH  A.  Powell,  by  her  next  friend,  W.  P.  Powell,  w. 

James  Edmondson. 

Awardjfrom  Murray j  Cherokee  OircuiL 

This  case  came  before  the  Court  upon  a  transcript  from 
the  record  of  the  Superior  Court  of  Murray  county,  and  after 
argument  had^  it  is  ordered  and  adjudged  that  the  judgment 
>f  the  Court  below,  making  the  award  the  judgment  of  that 
Court,  stand  affirmed  in  all  respects,  except  the  part  of  said 
iward  which  directs  James  Edmondson  to  turn  over  the 
Q^roes  of  the  trust  estate  in  his  possession  to  James  A.  R. 
Banks  and  John  M.  Jackson  as  Receivers,  and  in  case  that 
lie  fails  to  do  so,  that  he  pay  the  sum  of  $1,360  00  for  each 
^fgjeo  so  not  delivered,  and  except  also  that  part  of  said 
limrd  which  appoints  James  A.  R.  Hanks  and  John  M. 
lackflou  as  Receivers  in  Equity,  to  receive  from  James  Ed- 
QMMidBon  the  negroes  belonging  to  the  trust  in  his  possession, 
ind  tliat  they  hire  out  and  sell  said  negroes^  or  a  sufficient 
bomber  of  them,  and  with  the  proceeds  of  the  hire,  sale  and 
i^MMUit  that  may  be  due  by  Edmondson  to  pay  the  debts 
[aled  in  said  award  against  the  trust  estate — it  being  the 
lion  of  this  Court  that  the  appointment  of  Receivers, 
poesession  of  the  property  of  the  trust,  a  direction  for 
it  Bsie,  and  the  payment  of  the  debts  against  the  trust  estate. 
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or  any  part  of  them,  (except  those  due  by  the  trust  to  Jame^ 
EdmondsoD,)  formed  no  legitimate  part  of  the  subject  mat- 
ter entrusted  by  the  parties  to  the  arbitrament  of  the  arbitra- 
tors, and  that  the  award  touching  these  matters  are  therefore 
not  binding  on  the  parties,  and  should  be  annulled.  It  is 
further  ordered  and  adjudged  that  the  Court  below  be  aod 
is  hereby  instructed,  upon  notice  to  Mrs.  Sarah  A.  Powdl, 
to  appoint  a  fitting  and  proper  person  as  trustee,  to  take 
.  charge  of  said  trust  now  made  vacant  by  the  removal  of 
James  Edmondson  by  the  award. 

That  part  of  the  award  requiring  James  Edmondsoa  to 
pay  the  costs  on  the  dismissed  cases  in  Tennessee  Courts,  and 
the  amount  due  on  the  executions  in  favor  of  A.  H.  IE(4- 
man,  levied  in  the  State  of  Tennessee  on  some  of  the  negroes 
of  the  trusty  form  no  part  of  the  exceptions,  but  are  to  be 
paid  by  Edmondson,  and  he  is  to  receive  a  credit  forsodi 
amounts,  when  paid,  on  the  balance  found  due  by  him  as 
directed  in  said  award. 


Richard  Roe,  casual  ejector,  and  Jones  and  Beard,  ten- 
ants, etc.,  plaintiffs  in  error,  vs.  John  Doe,  cx  Jew.,  Sul- 
livan  et  al,f  defendants  in  error, 

1.  If  the  defendant  can  show  in  ejectment  an  oat^standing  utie  put* 
mount  to  that  of  the  plaintiff,  the  latter  cannot  recover. 

2.  In  ejectment,  the  plaintiff  must  connect  himself  with  the  title  of  bia 
lessor,  in  order  to  recover  ;  not  so  with  the  defendant. 

Ejectment,  from  Lumpkin  Sui>erior  Court.  Tried  before 
Judge  Rice,  at  the  July  Term,  1861. 

This  was  an  action  of  ejectment,  brought  by  John  Doe,  on 
the  several  demises  of  William  H.  Sullivan,  Milton  Fuller, 
Samuel  Heaton,  Caswell  Farmer,  and  Jolin  Farmer,  against 
Richard  Roe,  casual  ejector,  and  Joseph  Brown,  Martin  L. 
Jones,  and  William  E.  Beard,  tenants  in  ix)sse3sion,  to  re- 
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cover  lot  of  land  No.  944  iu  the  eleventh  district  of  the  first 
section,  situate  in  said  county  o(  Lumpkin. 

The  plaiutifT  proved  the  lociis  and  possession  of  the  defend- 
Ants  at  the  time  the  suit  was  brought,  and  then  read  in  evi* 
denoe  the  grant  from  the  State  of  Georgia  to  William  H.  Sul- 
livan,  dated  8th  June,  1836;  a  deed  from  Sullivan  to  Milton 
Faller,  dated  17th  August,  1851;  a  deed  from  Fuller  to 
Samuel  Heatou,  dated  5th  April,  1853;  a  deed  from  Heaton 
to  Caswell  Farmer,  dated  4th  November,  1853;  and  a  deed 
from  said  Farmer  to  John  Farmer,  dated  12th  September, 
1855,  and  resteil  his  case. 

The  defendants  read  in  evidence  a  bond  for  titles,  dated 
2fith  March,  1836,  by  which  Sullivan,  the  grantee,  bound 
himself  to  execute  to  Francis  W.  King  good  and  lawful  titles 
to  the  land  in  dispute,  whenever  the  grant  should  be  pre- 
sented. The  purchase  money  w&s  paid  by  King  at  the  time 
the  bond  was  executed. 

Defendants  then  oiFered  in  evidence  two  deeds  made  by 
Francis  W.  King  to  William  M.  Jones  for  the  land  in  con- 
troversy; one  dated  the  15th  January,  1853,  executed  in  the 
State  of  Alabama,  attested  by  two  witnesses,  one  of  whom  pur- 
ported to  be  a  Justice  of  the  Peace,  and  which  was  registered 
without  further  evidence  of  its  execution ;  the  other,  dated 
22d  January,  1861,  executed  in  Georgia,  attested  by  two 
witnesses,  one  of  whom  was  a  Justice  of  the  Peace,  and 
which  was  also  registered.  The  second  deed  referred  to  the 
first,  and  the  difl&culty  in  the  way  of  its  admission  as  evi- 
dence, and  also  ratified  and  confirmed  the  first  deed.  The 
second  deed  was  admitted  in  evidence,  but  the  first  deed  was 
olgected  to  on  the  ground  that  there  was  no  sufficient  proof 
of  its  execution.  The  presiding  Judge  sustained  the  objec- 
tion, and  repelled  the  deed,  and  the  defendants  excepted. 

The  defendants  also  introduced  a  deed  from  William  M. 
Jones  to  Martin  L.  Jones  for  thirty  acres  of  the  land  in  dis- 
{mte,  and  a  deed  from  William  M.  Jones  to  William  £. 
Beard  for  ten  acres  of  the  land,  being  the  balance  of  the  lot. 
'  ■  In  behalf  of  the  defendants,  it  was  also  proved,  that  some 
time  before  the  year  1842,  one  Carder  entered  upon  the  land 
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and  cleared  a  small  portion  of  it — that  in  1842  Carder,  who 
did  not  claim  the  land,  agreed  with  King  to  hold  possesBioil 
of  the  same  for  King,  and  as  his  tenant — that  he  did  so  hold 
possession  until  the  jear  1848  or  1849,  when  he  sold  his  pos- 
session and  improvements  to  William  M.  Jones,  who  imme- 
diately entered  upon  the  land  as  King's  agent  and  tenant, 
and  held  it  until  he  purchased  the  same  from  King — ^that 
Jones  continued  to  occupy  and  claim  the  land  as  his  own  until 
he  sold  it  to  Martin  L.  Jones  and  Beard,  and  that  Martin 
L.  Jones  and  Beard,  by  themselves  and  by  their  ^tenant 
Brown,  occupied  and  claimed  the  land  up  to  the  time  of  tiie 
trial  of  the  case. 

Afler  the  argument  of  the  case  had  closed,  counsel  for  de- 
fendants verbally  requested  the  presiding  Judge  to  charge  the 
jury,  ^Uhat  if  they  believed  from  the  evidence  that  Fnmcii 
W.  King,  by  himself  or  his  tenants,  took  possession  of  the 
land  in  1842,  with  claim  of  title  or  right,  and  held  the  same 
adversely,  openly,  oontinuously  and  notoriously,  for  the  fern 
of  seven  years  prior  to  the  year  1852,  then  King  had  a  pe^ 
feot  statutory  title,  and  if  it  appeared  by  evidence  that  de- 
fendants derived  their  title  and  possession  from  King,  thea 
the  plaintiff  cannot  recover. 

'^  That  the  bond  from  Sullivan  to  King,  with  the  purchase 
money  paid,  constitutes  a  color  of  title,  which,  if  connected 
with  a  possession  of  seven  years,  makes  a  perfect  legal  title  in 
King;  and  if  a  legal  title  be  shown  in  King  alone,  then  the 
plaintiff  cannot  recover,  because  he  must  recover  upon  the 
strength  of  his  own  title,  and  not  upon  the  weakness  of  hii 
adversary's/' 

This  charge  the  Court  declined  to  give ;  but  on  the  subject 
embraced  in  the  requests,  charged  the  jury  as  follows,  to*wit: 
"  If  Francis  W.  King,  by  himself  or  by  any  person  as  his 
tenant,  took  possession  of  the  land  in  dispute,  claiming  the 
same  under  the  bond  for  titles  from  Sullivan  to  him,  (the 
purchase-money  being  paid,)  his  possession  was  an  advene 
possession  under  color  of  title,  and  the  statute  of  limitatioiii 
began  to  run  in  his  favor  from  the  time  he  took  such  posses- 
sion.    If  the  defendants  have  shown  that  they,  and  those 
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under  whom  they  claim;  have  had  seven  years'  adverse^  un- 
interruptedy  and  continuous  possession  of  the  land  in  dispute, 
under  color  of  title,  previous  to  the  commencement  of  this 
leCion,  then  the  plaintiff  cannot  recover.  Defendants  in  eject* 
meat  have  the  right  to  tack  on  a  previous  adverse  possession 
BO  88  to  make  up  the  period  of  seven  years  before  action 
broaght,  provided  they  connect  themselves  with  the  title  of 
the  previous  possessor.  If  Francis  W.  King  had  possession 
of  the  land  in  dispute  under  the  bond  for  titles  from  Sullivan, 
whether  he  (King)  had  that  possession  in  his  own  proper  per- 
son or  by  his  tenant,  then  before  the  defendants  can  tack  that 
poBsession  to  any  other  possession  on  which  they  may  rely  to 
make  out  the  statutory  period  o(  seven  years,  they  must  con- 
neot  themselves  with  the  title  of  King,  by  showing  that  they 
olaim  under  King.  In  other  words,  the  defendants  must 
oannect  themselves  with  King's  title,  as  well  as  show  that 
the  whole  porisession  on  which  they  rely  was  continuous  and 
uninterrupted  for  at  least  seven  years.  If  the  defendants 
have  failed  to  connect  themselves  in  some  way  with  King's 
title,  then  they  cannot  rely  in  aid  of  their  defence  on  any 
ponession  which  King  (by  himself  or  tenant)  may  have  had 
of  the  land  in  dispute." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  the 
premises  in  dispute,  and  a  reversal  of  the  judgment  is  asked 
on  the  ground  of  alleged  error,  in  the  ruling  of  the  presiding 
Judge,  repelling  the  deed  as  before  stated,  and  in  the  charge 
and  refusal  to  charge  hereinbefore  set  forth ;  and  also  on  the 
groand  that  the  verdict  was  contrary  to  law  and  evidence. 

L.  E.  Bleckley,  for  plaintiff  in  error. 

6.  N.  Lester,  for  defendant  in  error. 

By  the  Omrt — Lumpkin,  C.  J.,  delivering  the  opinion. 

There  being  no  motion  for  a  new  trial  we  cannot  consider 
whether  the  verdict  be  contrary  to  evidence  or  not.  The 
Coort  sees  no'  error  in  repelling  the  Alabama  deed.  Ori« 
ginal  proof  of  its  sanction  should  have  been  resorted  to,  and 
not  the  deed  of  affirmance  made  in  1868. 
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In  inspecting  carefully  the  charge  of  the  Circuit  Judge,  we 
fear  it  was  calculated  to  mislead  the  jury,  and  perhaps  tbe 
error  resting  in  the  mind  of  his  Honor,  Judge  Rice,  was  this, 
that  notwithstanding  a  perfect  outstanding  title  was  proven 
in  King,  he  holds  that  is  not  sufficient  to  defeat  the  plaintiff, 
unless  the  defendants  can  connect  themselves  with  King's 
title. 

We  will  not  stop  to  inquire  whether  this  has  not  been  done. 
in  this  case.     This  Court  has  held  in  several  cases,  that  thib 
doctrine  is  true  in  relation  to  plaintifTs  in  ejectment,  bat  it  is 
otherwise  as  it  respects  defendants. 

Persons  having  no  interest  in  the  lands  were  in  the  hibit 
of  hunting  up  old  titles — it  may  be  grants  from  the  State— 
and  by  having  a  demise  in  the  name  of  the  grantee  or  feoffee 
oust  defendants,  whose  titles  were  defective.  To  stop  theee 
speculative  suits  and  quiet  the  possession  of  defendants,  tbe 
Courts  very  properly  held,  that  plaintiffs,  under  these  drcao- 
stances,  must  show  some  privity  between  themselves  andtbe 
persons  in  whose  name  they  expected  to  recover.  But  for 
the  very  same  reason,  to-wit :  the  protection  of  defendants, 
it  was  laid  down  from  the  beginning,  that  inasmuch  as  the 
plaintiff  must  recover  upon  the  strength  of  his  own  titleand 
not  upon  the  weakness  of  the  defendant's,  whenever  the  latter 
could  show  an  outstanding  title  paramount  to  the  plaintiff'Sj 
the  plaintiff  must  fail,  and  this  time-honored  principle  has 
never  been  departed  from. 

The  Circuit  Judge  seemed  to  repudiate  this  doctrine,  by 
requiring  the  defendants  to  connect  themselves  with  Kin^* 
title.  He  may  have  meant  by  successive  tenaucesy  bat  he 
employs  the  term  title,  more  than  once  in  this  connection. 

The  plaintiffs  produced  a  complete  chain  of  titl&  The 
defendants  claim  under  Francis  W.  King,  who  boaght  the 
land  in  dispute  of  William  H.  Sullivan,  in  March,  1836,and 
took  his  bond  for  title.  The  purchase-money  was  paid  by 
King  to  Sullivan,  at  the  time  the  bond  was  executed.  Cta^ 
der  took  possession  of  the  land  in  1842,  and  igreed  tohoW 
as  King's  tenant.  In  1848  or  1849,  Carder  sold  his  poMBB"! 
sion  to  William  M.  Jones^  who  immediately  entered  upon  At 
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land  as  King's  agent  and  tenant^  and  continued  to  occupy  it 
in  that  capacity  until  he  became  the  purchaser  from  King, 
and  afterwards  until  he  sold  to  the  present  defendants.  We 
think  the  Judge  should  have  given  the  charge  requested  and 
tt  requested. 

The  judgment  below  must  be  reversed  and  a  new  trial 
ordered. 

Let  the  judgment  be  reversed. 


Eleriff  T.  Bartlett,  administratrix,  etc.,  plaintiff  in  error, 
V8.  Sanders  W.  Lee,  defendant  in  error. 

1.  The  contract  expressed  by  the  general  endorsement  of  a  promissory 
note  cannot  be  varied  by  oral  evidence  of  a  different  understanding 
or  agreement  between  the  parties. 

Assumpmtj  in  Coweta  Superior  Court.  Tried  before  Judge 
Peatherston,  at  the  March  Term,  1863. 

This  was  an  action  brought  by  William  A.  Bartlett  against 
Sanders  W.  Lee,  as  the  endorser  of  a  promissory  note,  made 
by  George  A.  Brown,  payable  to  said  Lee,  or  bearer,  dated 
the  Slst  of  August,  1855,  due  the  25th  December,  1856,  for 
(500  00,  with  interest  from  the  1st  of  October,  1855,  and 
which  was  transferred  and  endorsed  in  blank  by  Lee  to  the 
plaintiff,  Bartlett. 

The  defendant  met  the  action  by  a  plea  that  he  endorsed 
and  delivered  the  note  sued  on  to  the  plaintiff,  and  the  same 
was  received  by  the  plaintiff,  with  the  understanding  and 
Qpon  the  express  agreement  that  the  defendant  was  not  to  be 
hM  liable  on  the  endorsement  to  pay  the  note,  or  any  part 
"Of  it,  unless  the  plaintiff  should  bring  suit  on  the  note  against 
ijprawn,  the  maker,  to  the  first  Court  occurring  afiier  the  ma- 
3|ikrity^  of  the  note,  in  which  such  suit  could  be  brought.  The 
ybft  further  states,  that  the  first  Court  occurring  afler  the 
ttfiflitifjr  of  the  note,  in  which  the  suit  could  have  been 
Ibottghty  was  the  Superior  Court  of  the  county  of  Sumter, 
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(in  which  the  defendant  then  resided,)  began  and  held  on  the 
second  Monday  in  March,  1867,  and  that  the  plaintiff  wbollj 
failed  to  bring  the  suit  against  Brown  according  to  the  agree- 
ment. 

When  the  case  was  called  for  a  hearing,  counsel  for  the 
plaintiff  moved  to  strike  the  defendant's  plea,  on  the  gronDd 
that  it  was  sought  thereby  to  set  up  and  prove  by  parol  t 
contract  been  parties  different  from  that  contained  in  the  en- 
dorsement  in  blank  of  the  note  sued  on. 

This  motion  was  overruled  by  the  Court,  and  the  plaintiff 
excepted. 

Upon  the  trial  the  plaintiff  read  in  evidence  the  note  sued 
on,  with  the  endorsement  thereon,  and  rested  his  case. 

The  defendant,  on  his  part,  proved,  by  parol  evidence,  i 
verbal  agreement  between  himself  and  the  plaintiff  as  Get 
forth  in  the  plea. 

Upon  this  evidence  the  jury  found  for  the  defendant,  wiA 
costs  of  suit. 

There  were  other  questions  in  the  case,  but  as  the  Ooart 
passed  no  judgment  thereon,  it  is  deemed  unnecessary  to  give 
a  statement  of  the  facts  upon  which  they  arose. 

Pending  the  action  the  plaintiff  died,  and  Eleriff  T.  Bart- 
lett, his  administratrix,  was  made  party  plaintiff. 

The  error  alleged  is  the  decision  of  the  Court  overraliif 
the  demurrer  to  defendant's  plea. 

Erskine,  for  plaintiff  in  error. 

Bleckley,  contra. 

By  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

The  only  question  necessary  to  be  considered  in  this  ciM 
is,  whether  the  Court  below  erred  in  overruling  the  plain- 
tiff's motion  to  strike  out  the  plea  of  the  defendant,  settiif 
up  an  agreement  which  qualified  his  general  endorsement  of 
the  note  sued  on,  and  which  qualifying  agreementi  the  pi* 
alleges,  the  plaintiff  (endorsee)  had  violated.  The  motion  to 
strike  out  was  placed  expressly  ^^  on  the  ground  that  defend- 
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ant  sought  to  prove^.by  parol  testimony,  under  said  plea,  a 
ooDtraet  different  from  that  expressed  by  his  blank  (or  gen- 
eral) endorsement  on  said  note.'^  This  motion  the  Court 
oyerruled,  without  assigning  any  reason  for  so  doing,  and  the 
bill  of  exceptions  discloses  the  fact,  that  subsequently  the 
defendant  sustained  his  plea  by  parol  evidence  only,  the 
plaintiff's  counsel  not  objecting,  and  the  Court  permitting  it 
to  go  to  the  jury,  and  giving  no  charge  as  to  the  legal  effect 
of  such  evidence.  The  exception  wliich  brings  the  case  here 
iB|  to  the  judgment  of  the  Court  overruling  the  motion  to 
Btrike  out  of  the  record  the  plea  above  mentioned. 

In  the  argument,  counsel  for  tiie  defendant  in  error  seeks 
to  justify  the  decision,  on  the  ground  that  the  plea  itself  does 
not  disclose  the  nature  of  the  evidence,  (whether  oral  or  writ- 
ten,) by  which  defendant  proposed  to  support  it,  nor  was 
such  disclosure  necessary ;  and  further,  that  in  the  absence 
of  such  disclosure,  neither  the  plaintiff's  counsel  nor  the 
presiding  Judge,  was  authorized  to  assume  that  the  plea  in- 
volved an  attempt  to  vary  a  written  contract  by  parol  evi- 
dence, of  a  contemporaneous  agreement. 

We  do  not  say  that  the  plea  is  explicit  as  to  the  nature  of 
the  qualifying  agreement,  (whether  oral  or  written) — we  do 
not  say  that  it  was  essential  to  efficacy  that  it  should  be  thus 
explicit.  But  we  think  the  phraseology  used,  in  setting  out 
the  modifying  contract  or  agreement,  is  more  appropriate  to 
a  verbal,  than  to  a  written  agreement.  Parties  rarely  char- 
acterise a  contract  in  writing,  as  an  "understanding;"  that 
term  being  usually  if  not  invariably  applied  to  contracts 
Testing  in  paroL  The  other  term  used,  "express agreement," 
18  indifferently  applied  to  both  descriptions  of  contract.  The 
counsel  for  the  plaintiff  below,  in  his  motion  to  strike  out, 
took  his  position  distinctly  upon  the  proposition,  as  a  rule  of 
law,  that  the  contract,  expressed  by  a  general  endorsement  of 
a  promissory  note,  could  not  legally  be  varied  by  parol  evi- 
dence of  a  different  understanding.  We  do  not  hesitate  to 
affirm  that  proposition,  as  this  Court  has  before  done.  4th 
Georgia,  106,  266. 

It  is  said,  however,  that  this  rule  of  law  was  not  violated 
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in  this  decisioDy  that  the  plea  was  not  so  framed  as  to  admit  its 
application.  It  is  apparent  that  the  counsel  making  the  mo- 
tion, understood  the  Court  as  ruling  that  proposition  not  to 
be  law,  and  we  are  left  in  doubt,  whether  his  Honor  by  the 
judgment  rendered,  intended  to  disaffirm  the  rule,  or  onlj  to 
deny  its  application  to  the  issue  of  law  made  by  the  motion. 
We  think  if  he  intended  the  latter,  he  should  have  said  so. 
Then  the  counsel,  overruled  in  this  motion,  would  have  felt 
at  liberty,  in  another  form  (either  by  objection  to  evidence^ 
or  by  a  request  for  a  charge  to  the  jury)  to  re-assert  the  rale 
of  law,  upon  which  his  case  turned.  It  is  manifest  that  in 
the  result  of  the  case  this  principle  of  law  has  been  violated, 
and  we  think  because  the  presiding  Judge  has  been  less  ex- 
plicit than  he  should  have  been,  seeing  that  the  plea  itself 
was  rather  equivocal,  and  that  the  counsel  understood  the 
Court  as  holding  tiic  law  adversely  to  him. 

For  this  reason,  we  deem  it  best  to  send  the  case  back  for 
a  rehearing. 

The  view  we  have  taken  renders  it  unnecessary  to  review 
the  other  questions  made  by  the  bill  of  exceptions. 

Let  the  judgment  be  reversed. 


Watkins  &  BuLLARD,  pliyntiffs  in  error,  vs.  Jaues  X* 

Defoor,  defendant  in  error. 

1.  When  the  finding  of  the  jury  cannot  be  sustained  by  any  pottiUfl 
view  of  the  testimony,  and  is  against  justice,  a  new  trial  will  bi 
granted. 

Action  for  breach  of  warranty,  in  Fulton  Superior  Coart 
Tried  before  Judge  Bull,  at  the  April  Term,  1863. 

The  questions  presented  for  adjudication  in  this  case  de- 
pends on  the  facts  following,  to-wit : 

On  the  18th  of  February,  1857,  Watkins  &  Bullard,  pin^ 
chased  from  James  N.  Defoor,  two  negroes,  and  Defoor  exfr  P; 
cuted  a  bill  of  sale,  of  which  the  following  is  a  copy :  I* 


tr. 


ATLANTA,  JULY  TERM,  1863.  496 

Watkins  t  Ballard  m.  Defoor. 


"  Atlanta,  February  18th,  1857. 
"  Received  of  Watkins  &  BuIIard,  one  thousand  and  fifty 
ollars  in  full  payment  for  two  negro  slaves,  a  woman  by  the 
ame  of  Eliza,  twenty  years  of  age,  of  copper  complexion,  at 
ight  hundred  dollars,  the  other,  a  negro  girl,  two  years  of 
ge,  of  copper  color,  at  two  hundred  and  fifty  dollars.  Said 
egrocs  I  warrant  to  be  sound  in  body  and  mind,  and  slaves 
)r  life,  and  titles  good.  "  J.  N.  DEFOOit/' 

At  the  time  the  negroes  were  thus  sold  to  the  plaintiffs, 
\ie  child  had  a  film  over  one  of  its  eyes,  which  destroyed  the 
ight,  and  both  were  afflicted  with  a  disease  of  the  nervous 
{Tstem,  causing  a  frequent  jerking  or  contraction  of  the  mus- 
ics of  the  head,  neck,  arms  and  eyelids.  This  disease,  in  the 
pinion  of  physicians,  was  congenital,  and  incurable.  In 
he  month  of  March,  1858,  Watkins  &  Bullard  sold  the 
icgroes  to  Joseph  Bradfield,  warranting  them  to  be  sound 
Lud  healthy.  The  child  died  of  the  disease  on  the  25th 
December,  1858.  Bradfield  brought  an  action  against  Wat- 
kins &  Bullard  for  a  breach  of  the  warranty,  and  recovered 
the  sum  of  four  hundred  and  forty-four  dollars,  and  of  this 
action  Defoor  was  formally  notified  by  Watkins  &  Bullard, 
as  they  allege  in  their  action. 

Watkins  &  Bullard  then  brought  suit  against  Defoor,  to 
recover  damages  for  a  breach  of  the  warranty  in  his  bill  of 
Bale.  On  the  trial  of  the  case  the  witnesses  differed  in  their 
opiaions  as  to  the  value  of  the  negroes.  One  thought  they 
^nxe  worth  $1,000;  another  that  they  were  worth  $1,100  or 
fl|200 ;  another,  that  they  were  worthless. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiffs  for 
•20000. 

Counsel  for  plaintiffs  then  moved  for  a  new  trial  on  the 
Wlowing  grounds,  to-wit : 

Ist  Because  the  verdict  of  the  jury  was  contrary  to  the 
*^dence,  and  the  principles  of  justice  and  equity,  and  deci- 
dedly and  strongly  against  the  weight  of  the  evidence. 

2d.  Because  the  verdict  was  contrary  to  the  charge  of  the 
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The  presiding  Judge  refused  the  new  trial,  and  that  judg- 
ment is  the  error  complained  of. 

A.  W.  Hammond  &  Son,  for  plaintiff  in  error. 

EZZARD  &  COLLIEB,  COTfUra. 

By  ihe  Court. — Lumpkin,  C.  J.,  delivering  the  opinion. 

I 

Is  the  verdict  in  this  case  supported  by  the  evidence?  It 
would  seem  not.  Upon  the  principle  of  averaging  the  proo( 
it  should  have  been  $130  00,  with  interest  from  the  time  of 
sale,  making  $184  00 — but  the  finding  of  the  jury  is  $200  00. 
This  hypothesis,  then,  itself  of  doubtful  propriety,  will  do(^ 
do,  and  by  no  possible  conjecture  upon  the  testimony  can  we 
sustain  the  verdict.  But  we  apprehend  the  verdict  is  wrong 
in  itself.  Two  negroes  were  sold  by  the  defendant  to  the 
plaintiff — the  one  estimated  at  $800  00,  and  the  other  it 
$250  00 — and  each  was  separately  warranted  to  be  sound  in 
the  same  bill  of  sale.  The  proof  shows  that  the  child  mn 
utterly  worthless,  and  no  witness  testifies  that  she  was  of  tnj 
value.  She  was  afflicted  with  an  hereditary  complaint  when 
sold,  besides  the  disease  in  one  of  her  eyes,  and  died  in  less 
than  two  years,  rendering  no  service  whatever,  but  on  the 
contrary*  all  the  time  an  expense  and  trouble  to  the  par- 
chasers.  Is  not  the  price  paid  for  her,  $250  00,  with  interest^ 
the  measure  of  damages  in  this  case?  Whatever  diflerenee 
of  opinion  might  be  entertained  of  the  woman,  Eliza,  ber 
enhanced  value  could  not  be  set  over  against  the  loss  on  the 
child,  no  more  than  if  they  were  in  separate  bills  of  sal^  and 
were  distinct  contracts.    The  law  considers  them  as  sacL 

Let  a  new  trial  be  awarded. 
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ILUAM  J.  Callaway^  plaintiff  in  errori  oa.  Thomas  N, 

HoPKiNSi  defendant  in  error. 

ETidence  adduced  on  the  trial  of  a  case  in  the  Superior  Coart,  whether 
>ral  or  written,  must  appear  in  the  bill  of  exceptions,  certified  l^ 
he  presiding  Judge,  and  cannot  be  supplied  by  the  transcript  of  the 
■ecord ;  and  herein  of  their  distinct  and  appropriate  uses. 

JBabeas  OorpnSf  from  Wilkes  Superior  Court    Decided 
Judge  Thomas,  at  the  liibrch  Tenp,  1863,  adjourned  to 
ay,  1863. 

The  record  does  not  fullj  present  the  &cts  of  this  case  to 
B  Supreme  Court. 

It  appears  that  the  defendant,  Thomas  N.  Hopkins,  was 
rolled  as  a  conscript  by  William  J.  Callawaj,  an  enrolling 
icer  of  the  Confederate  States,  acting  in  the  county  of  ^ 
ilkes.  Hopkins  was  then  sent  to  the  Camp  of  Instruction 
Decatur,  Georgia.  On  the  27th  of  January,  1863,  he  was 
amined  by  an  assistant  surgeon,  and  the  following  discharge 
anted  to  him,  to-wit : 

•*  Camp  of  Instruction,  Cahp  Ranix>lph, 
Decatuk,  Georgia,  January  27th,  1863. 
Thomas  N.  Hopkins,  aged  39  years,  dark  complexion,  dark 
lir,  gray  eyes,  5  feet  11^  inches  high,  having  been  duly 
ounined  by  Dr.  J.  M.  Meggett,  Assistant  Surgeon  of  the 
lamp,  and  pronounced  by  him  unfit  for  military  service,  on 
Booant  of  "  irreducible  hernia,"  is  hereby  exempted  from  the 
pantion  of  the  Conscript  Act,  and  all  enrolling  officers  will 
qport  the  same  accordingly. 
Bj  order  of  Major  Charles  S.  Hardee,  and  Commandant 
t  Oamp  of  Instruction,  No.  2. 
'  Alfred  Prescott,  Adjutant  of  Camp." 

Afterwards,  Callaway,  by  virtue  of  various  orders,  called 
p9^  all  free  white  males,  between  the  ages  of  eighteen  and 
Mf  yean,  to  appear  before  a  surgeon  for  examination.  Hop- 
^  appealed,  and  was  examined  by  the  appointed  snrgeoni 
^»  Qraen  B.  Powell,  and  pronounced  by  said  snrgeon  not 
Vol.  xxxiu — 32. 
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exempt,  but  subject  to  military  duty,  whersupou  he  was  again 
arrested,  and  ordered  back  to  the  camp  of  iustruction.  Hop- 
kins then  applied  for  a  Jiabeas  corpus,  which  was  granted. 

Upon  hearing  the  habeas  corpus  the  presiding  Judge  dis- 
charged Hopkins  from  arrest,  on  the  ground  that  the  dis- 
charge granted  to  him  at  the  camp  of  instruction  was  final. 

In  the  certificate,  to  the  bill  of  exceptions,  the  presiding 
Judge  declines  to  certify  that  there  was  any  evidence  adduced 
before  him  at  the  hearing  of  the  habeas  corpus,  relative  to 
the  orders  under  which  Callaway  proceeded,  or  of  Hopkin' 
re-examination  by  Dr.  Powell,  so  that  this  Court  has  ooae  of 
the  facts  of  the  case,  verified  l>y  the  certificate  of  the  presid- 
ing Judge,  except  the  discharge  granted  to  Hopkins  at  the 
camp  of  instruction. 

The  decision  of  the  Court  discharging  Hopkins  is  the  error 
complained  of. 

Samuel  Barnett,  for  plaintiff  in  error. 

Greenlee  Butler  (representing  W.  M.  Reese)  contCL 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

In  the  argument  of  this  case  it  became  apparent  to  the 
Court,  that  it  was  incum})ered  with  difficulties,  which  would 
probably  preclude  a  full  investigation  of  its  merits.  The 
fiicts  involved  are  not  stated  in  the  bill  of  exceptions.  The 
statement  is,  that  the  case  ^'came  up  to  be  heard,  upon  the 
grounds  set  forth  in  said  writ,  and  in  the  answer  of  Williiffl 
J.  Callaway  thereto,  as  will  more  fully  appear  by  the  trur 
script  of  the  record,  hereto  annexed,  aiid  the  exhibits,  vAM 
said  exhibits  set  forth  all  tlie  faxsts  of  ilie  case,"  In  an  ad- 
dendum to  his  certificate,  the  Judge  who  tried  the  case  below, 
states  that  ^'  the  bill  of  exceptions  docs  not  contain  all  the 
evidence,  material  to  a  clear  understanding  of  the  case— ifl 
fact  contains  no  evidence  at  all.'^  His  Honor  then  prooeedi 
to  set  forth  the  evidence,  upon  which  his  judgment  m 
founded,  viz :  a  discharge  granted  the  applicant,  by  the  con* 
mandant  of  a  camp  of  instruction^  on  account  of  physical  ift" 
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Snnitj,  certified  bjr  the  surgeon  of  the  eaaip.  And  this  is 
ill  the  evidence  before  this  Court. 

The  plaintifi*  in  error,  in  his  return  to  tlie  habeas  corpus^ 
ought  to  evade  the  effect  of  this  discharge,  by  certain  pro- 
eedings  of  subsequent  date,  which  he  recites  at  large,  and  to 
Dme  of  which  the  exhibits  to  his  answer  refer.  It  does  not 
ppear  that  evidence  of  those  proceedings  was  adduced  in 
lie  Court  below,  and  some  of  them  his  Honor  expressly  ig- 
OTM.  When  the  counsel  for  plaintiff  in  error  was  proceed- 
ig  to  refer  to  some  of  the  exhibits  to  his  answer,  appearing 
1  the  transcript  of  the  record,  the  opposing  counsel  objected 
lat  this  Court  could  take  cognizance,  as  evidence  in  the  case, 
dIj,  of  what  was  recited  in  the  bill  of  exceptions  and  certi- 
ed  by  the  Judge,  to  whose  decision  exception  is  taken. 
liis  is  certainly  the  rule  of  practice  here.  It  is  necessary 
9  keep  in  view  the  a})propriate  and  distinct  uses  of  the  tran- 
cript  of  the  record,  and  of  the  bill  of  exceptions,  for  each 
I  indispensable,  and  no  material  defect  in  either,  can  be  sup- 
plied by  the  other.  The  former  should  include  the  petition 
r  initiative  proceeding,  the  process  and  return  of  service,  the 
headings  which  make  up  the  issue,  whether  of  law  or  fact, 
ried  in  the  Court  below,  and  all  orders,  interlocutory  decrees, 
HBueSy  verdicts,  judgments,  appeals  and  other  things,  neces- 
uy  to  show  the  status  of  the  case  in  that  Court.  The  latter 
ft  designed  to  set  forth  the  incidents  of  the  trial,  the  evi- 
Icnce  adduced,  and  the  points  made  and  decided  in  its  pro- 
;t«8Bj  if  exception  be  taken  to  the  decisions.  These  do  not 
wome,  necessarily  matters  of  record — are  not  supposed  to 
>e  within  the  knowledge  of  the  Clerk  who  prepares  the  tran- 
oripti  and  can  be  known  to  this  Court^  only  by  the  bill  of 
^oeptions,  certified  by  the  Judge  presiding  at  the  trial. 

Applying  these  rules  of  practice,  we  reach  the  conclusion, 
iXBtj  that  the  defendant  in  error  made  a  prima  fade  case  in 
be  Court  below;  and  secondly,  that  for  lack  of  evidence, 
^  cannot  adjudicate  the  points  made  by  the  plaintiff  in 
ttor.    The  judgment  below,  therefore,  stands  afiirmed. 

Let  the  judgment  be  affirmed. 
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H.  Marshall  &  Company,  plaintiffs  in  error,  vs.  William 

W.  Johnson,  defendant  in  error. 

1.  Error  being  assigned  upon  a  refusal  of  the  Conrt  below  to  grant  in- 
junction in  an  equity  case  pending,  if  it  appear  that  certain  affidaTiti 
and  letters,  which  were  before  that  Court,  as  evidence^  have  not  beeo 
set  forth  in  the  bill  of  exceptions,  nor  attached  to  it  as  exhibits,  bot 
have  been  copied,  by  the  Clerk,  into  the  transcript,  these  will  be  it 
jected  by  this  Court  as  irregularly  brought  up.  But  if  it  appear  finom 
the  bill  and  answer  that  the  promovant  was  entitled  to  the  ii^junctiu 
asked,  the  case  will  not  be  dismissed  for  this  irregularity. 

2.  Equity  will  eijoin  one  of  several  partners  in  a  business  enterprise,  i^ 
by  the  partnership  contract,  has  undertaken  to  superintend  and  maingi 
the  business,  from  carrying  on  the  same  business,  at  the  same  pliM, 
in  a  separate  establishment,  for  his  sole  benefit,  even  though  then  bo 
no  express  covenant  restraining  him  from  so  doing. 

When  this  case  was  called  in  its  order  for  a  hearing,  oonn- 
sel  for  the  defendant  moved  to  dismiss  the  writ  of  error,  on 
the  ground  that  the  bill  of  exceptions  itself  famished  evi- 
dence, that  it  did  not  contain  all  the  evidence  necessarj  to 
a  clear  understanding  of  the  errors  complained  of. 

The  motion  was  predicated  upon  the  following  statement 
of  facts^  viz  : 

The  decision  excepted  to  was  made  upon  an  appUcation 
for  an  injunction.  The  evidence  before  the  Judge  consisted 
of  the  bill,  and  the  answer,  together  with  various  affidanto 
produced  both  by  complainant  and  defendant,  and  also  some 
letters  offered  by  complainant.  These  affidavits  are  alluded 
to  in  the  bill  of  exceptions,  and  the  Judge  in  his  certificate 
directs  the  Clerk  to  certify  and  send  up  a  transcript  of  the 
record,  '^  including  the  affidavits,'' without  identifying  them 
in  any  manner  whatever.  The  Clerk  sent  up  with  the  tran- 
script of  the  record  copies  of  several  affidavits,  bat  there 
was  no  competent  evidence  identifying  them  as  the  affida- 
vits which  were  before  the  Judge  at  the  time  he  decided  the 
application  for  an  injunction. 

A.  W.  Hammond  &  Son,  for  the  motion. 
Hammond  &  Hoyt,  contra. 
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In  Equity  from  Fulton  Superior  Court.  Deciaion  made 
by  Judge  Bull^  at  Chambers,  on  the  5th  of  May,  1863. 

This  was  an  application  for  injunction,  based  upon  the 
&cts  and  circumstances  following,  viz  : 

fl.  Marshall  &  Co.  were  engaged  in  the  manufacture,  in 
the  city  of  Atlanta,  Georgia,  of  swords  and  sabres,  for  the 
Government  of  the  Confederate  States.  In  this  work  the 
proprietors  needed  a  considerable  quantity  of  brass  castings, 
which  it  was  somewhat  difficult  to  procure.  William  W. 
Johnson  owned  and  possessed  a  quantity  of  a  peculiar  kind 
of  clay  suitable  for  making  the  pots  and  crucibles  necessary 
to  be  used  in  carrying  on  the  operations  of  a  brass  foundry, 
and  was  also  skilled  in  the  practical  business  of  such  a 
foundry^  On  the  first  day  of  June,  1862,  the  parties  en<- 
tered  into  a  written  contract,  of  which  the  following  is  a 
copy,  that  is  to  say : 

"  Memorandum  of  agreement  made  this  the  first  day  of 
Jane,  1862,  between  H.  Marshall  &  Co.,  of  Atlanta,  and 
State  of  Georgia,  of  the  one  part,  and  William  W.  Johnson, 
of  the  same  place,  of  the  other  part.  Whereas,  the  said  W. 
W.  Johnson  agrees  to  take  the  superintendence  of  the  brass 
foundry,  (known  and  recognized  under  the  style  of  Marshall 
and  Johnson)  on  the  following  terms:  The  said  H.  Marshall  & 
Co,  to  provide  the  buildings  for  carrying  on  the  said  foundry, 
(with  suitable  furnaces  and  flasks,)  free  of  rent.  The  said 
W.  W.  Johnson  to  provide  free  of  costs  all  crucibles  and 
pots  for  the  melting  of  the  brass,  and  to  give  all  necessary 
attention  to  the  management  of  said  foundry.  All  fuel, 
stock,  and  everything  connected  with  the  working  expenses 
of  the  foundry,  wages,  etc.,  to  be  provided  and  paid  at  the 
joint  expense  of  both  the  said  parties.  The  nett  amount 
of  profits  of  said  foundry,  after  deducting  all  expenses,  shall, 
once  in  six  months,  be  divided  between  said  parties  in  equal 
shares  ;  and  all  losses  shall  be  borne  in  like  manner.  All 
work  required  by  said  H.  Marshall  &  Co.  to  take  precedence 
of  all  other  work.    All  business  of  every  sort  and  kind  con- 
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nected  with  said  foundry  to  be  properly  reported  to  the 
oflSce  of  H.  Marshall  &  Co.  This  article  of  agreement  to 
continue  in  full  force  for  two  years,  unless  dissolved  by  mu- 
tual consent.  ^'  H.  Marshall  &  Co.  [seal.] 

"  W.  W.  Johnson.        [seal]." 

Under  this  contract,  Marshall  &  Co.  furnished  the  neces- 
sary buildings  with  a  furnace  and  fiasb^,  and  Johnson  pro- 
vided crucibles  and  pots,  and  a  foundry  was  put  in  opera- 
tion, the  business  of  which  yielded  for  a  time  a  nett  inoome 
of  $2,000  per  month.  Johnson  seemed  then  to  become  dis- 
satisfied with  the  partnership,  and  began  to  neglect  its  af- 
fairs, concealed  the  clay  out  of  which  the  pots  and  cmcibks 
were  made,  and  conceived  the  project  of  establishing  anotho' 
and  a  rival  foundry  in  the  city  of  Atlanta,  on  his  own  ac- 
count and  for  his  individual  benefit.  He  alleged  that  the 
concern  was  too  small  to  employ  all  his  time,  attention  and 
capital.  Marshall  &  Co.  proposed  to  increase  the  number 
of  furnaces,  and  enlarge  the  business  of  the  partnership,  the 
buildings  being  ample  for  that  purpose ;  but  Johnson  dis- 
sented, and  proceeded  to  rent  a  buildings  and  to  take  other 
steps  to  put  his  own  foundry  in  operation.  Marshall  &  Co. 
then  exhibited  their  bill  in  equity  against  Johnson,  in  whidi 
they  allege  the  facts  before  stated,  and  pray  an  injanctioo 
restraining  him  from  erecting  and  putting  in  operation  the 
foundry  for  his  individual  benefit. 

The  presiding  Judge  granted  a  rule  nisi  calling  on  John- 
son to  show  cause  why  the  injunction  should  not  issue  u 
prayed  for  in  the  bill. 

The  defendant  filed  his  answer  to  the  bill,  in  which  the 
material  allegations  of  the  bill  are  admitted,  and  an  effort 
made  to  excuse  and  justify  his  conduct. 

Upon  hearing  the  rule,  the  Judge  discharged  it,  and  re- 
fused the  injunction  ;  and  that  decision  is  complained  of  is 
error. 

Hammond  &  Hoyt,  for  plaintiff  in  error. 
A.  W.  Hammond  &  Son,  contra. 
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By  the  Court. — Jenkins,  J.  delivering  the  opinion. 

When  this  case  was  called  for  trial,  counsel  for  defendant 
in  error  moved  to  dismiss  the  appeal,  for  the  reasons  appear- 
ing in  the  statement.  Counsel  for  plaintiiF  in  error  did  not 
waive  the  evidence  alleged  in  that  motion  to  have  come  ir- 
ragnlarly  before  this  Court,  but  insisted  that  it  was  regu- 
larly here,  and  that  he  had  a  right  to  use  it. 

Before  entering  upon  the  argument  of  the  motion  to  dis- 
miss, counsel  on  both  sides  agreed  to  argue  the  motion  and 
the  bill  of  exceptions  together — thus  presenting  at  once  to 
the  view  of  the  Court  the  alleged  irregularity,  and  the  merits 
of  the  case.  Had  the  former  been  urged  separately,  thereby 
precluding  a  consideration  of  the  bill  and  answer,  for  the 
reasons  assigned  in  Callaway  vs.  Hopkins,  decided  at  the 
present  term,  (to  which  reference  is  here  made,)  we  must  in- 
evitably have  sustained  defendant's  motion.  But  the  course 
pursued  brought  under  review  the  merits  of  the  case  as  'pTe- 
sent^d  by  the  bill  and  answer,  which  were  read,  and  which,  ex 
concessia^  were  properly  brought  up.  Then  arose  the  ques- 
tion, whether  or  not  there  be  enough  alleged  in  the  bill  and 
admitted  in  the  answer  to  entitle  the  plaintiff  in  error  to  the 
relief  sought  and  denied  by  the  Court  below.  If  this  ques- 
tion be  answered  affirmatively,  why  dismiss  him  from  this 
Court  for  having  irregularly  brought  here,  in  the  form  of 
letters  and  ex  parte  affidavits  of  strangers  to  the  record, 
evidence  not  at  all  material  to  his  case  ?  Under  such  cir- 
cumstances, how  can  the  defendant  be  prejudiced  by  the 
irregular  presentation  of  immaterial  evidence  ?  The  com- 
plainant was  under  no  obligation  to  substantiate  by  aliunde 
evidence  what  was  alleged  in  the  bill,  and  admitted  in  the 
answer  ;  nor  was  it  competent  for  the  defendant  to  contro- 
vert allegations  so  made  and  admitted.  If  the  bill  and  an- 
swer (unaided  by  aliunde  evidence,)  disclose  such  equity  as 
^^titled  the  complainant  to  the  relief  sought,  there  was  error 
in  refusing  it.  If  not,  defendant  in  error  will  gain  more  than 
lie  could  take  by  the  allowance  of  his  motion,  viz :  a  judg- 
inent  in  his  favor  on  the  merits.    Putting  aside,  therefore, 
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all  affidavits,  letters,  etc.,  alleged  to  have  been  irr^nlarly 
brought  before  us,  we  proceed  to  consider  the  case  solely  upon 
the  bill  and  answer. 

The  material  facts  thus  established  are  these  :  On  the  Ist 
June,  1862,  the  parties  entered  into  an  agreement  (set  forth 
in  the  statement)  to  establish  and  operate,  for  two  years,  io 
copartnership,  in  the  city  of  Atlanta,  a  brass  foundry ;  each 
party  being  bound  to  do  certain  things,  and  being  entitled 
to  half  the  profits.  Among  other  things,  it  was  stipulated 
that  the  defendant  in  error  shall  give  all  necessary  attention 
to  the  superintendence  and  management  of  said  foundry. 

Each  party  so  far  performed  his  undertakings  that  the 
foundry  was  actually  put  into  operation,  and  so  OQnductad 
until  April,  1863,  (when  this  litigation  arose,)  that  both 
allege  a  wish  and  purpose  to  continue  the  business  duiiog 
the  full  term  stipulated.  But  about  the  time  specified,  it 
was  discovered  that  defendant  in  error,  without  consulting 
his  partners,  was  about  to  establish  in  Atlanta,  on  his  indi- 
vidual account,  another  brass  foundry,  which,  it  is  alleged, 
must  necessarily  come  in  competition  with  the  joint  enter- 
prise. This  is  the  grievance  of  which  plaintiff  in  error  com- 
plains, and  the  prayer  is  that  the  defendant  be  enjoined 
from  so  doing.  A  rule  nisi  was  granted,  requiring  the  de- 
fendant to  show  cause  why  the  injunction  should  not  isBoa 
By  way  of  showing  cause,  defendant  filed  his  answer  to  the 
bill,  and,  after  argument,  the  rule  was  discharged,  and  the 
injunction  refused  ;  and  to  this  ruling  exception  is  taken. 
There  are  other  mutual  altercations  between  the  parties,  bat 
they  appertain  rather  to  the  final  hearing,  than  to  the  rok 
nisi. 

These  are  the  grounds  upon  which  the  defendant  resistB 
the  prayer  for  injunction,  viz:  that  he  is  not  restricted  by  the 
articles  of  partnership  from  carrying  on  for  his  sole  benefit^ 
in  a  separate  establishment,  the  same  business,  at  the  ssme 
locality ;  that  the  limited  operations  of  joint  foundry  vt 
insufficient  to  occupy  his  time,  and  that  there  is  at  Atlanti 
abundant  demand  for  brass  castings  to  furnish  employmeit 
for  both  foundries.    On  the  other  side,  it  is  replied,  thit 


ATLANTA,  JULY  TERM,  ISBS,  605 

Marahall  &  Company  i».  Johnson. 


the  atticles  of  partnership  do  not  limit  the  extent  of  the 
joint  operations  by  specifying  either  the  amount  of  capital 
3r  the  number  of  furnaces  to  be  employed.  They  stipulate 
that  H.  Marshall  &  Go.  "  shall  provide  the  buildings  for 
sarrying  on  said  foundry,  with  suitable  furnaces  and  flasks, 
[ree  of  rent ;"  that  the  said  W.  W.  Johnson  sh^tll  '^  provide, 
free  of  cost,  all  crucibles  and  pots  for  melting  the  brass,  and 
2;ive  all  necessary  attention  to  the  management  of  said  foun- 
Iry/'  Further,  it  is  replied,  that  H.  Marshall  &  Co.,  since 
die  foundry  went  into  operation,  have  actually  enlarged  the 
building  and  increased  the  number  of  furnaces,  etc.,  amd  have 
[yroposed  still  further  to  multiply  them,  in  order  to  meet  the 
lemands  i\pon  the  foundry,  which  proposition  the  defendant 
bas  declined. 

The  facts  having  been  ascertained,  our  inquiry  is  whether 
yr  not  the  intended  proceeding  of  the  defendant  is  inconsist* 
mt  with  the  rights  accruing  to  his  partners  from  the  articles. 

The  silence  of  those  articles  regarding  the  extent  of  the 
joint  operations  is  suggestive  of  an  understanding,  that  it 
iras  to  bo  regulated  by  the  demand  for  brass  castings  at  the 
point  of  location,  and  the  means  of  the  parties,  severally, 
to  furnish  their  stipulated  contributions.  The  demand  in* 
creasing,  had  Johnson  required  of  Marshall  &  Co.  additional 
furnaces,  flasks,  etc.,  to  meet  it,  a  reply  in  good  faith,  that 
khey  were  without  means  to  furnish  more,  would  probiibly 
have  exonerated  them.  So,  on  the  other  hand,  had  thetfj 
with  a  like  increasing  demand,  offered  to  incretise  the  num- 
ber of  furnaces,  etc.,  and  required  of  Johnson  a  correspond- 
ing increase  of  crucibles,  etc.,  an  insufficiency  of  clay  to 
justify  such  increase,  and  his  inability  to  procure  more, 
would  have  excused  his  non-compliance.  The  facts  of  the 
laeei  however  develop  a  demand  beyond  the  producing  ca- 
pacity of  the  foundry,  the  ability  and  willingness  of  Mar- 
shall &  Co.,  on  their  part,  to  increase  that  capacity,  and  the 
lUMty  and  refusal  of  Johnson,  on  his  part,  to  do  so.  We 
not  called  on  to  say  whether,  had  this  been  the  whole 
equity  would  have  compelled  Johnson,  upon  the  ap- 
plioation  of  Marshall  &  Co.,  to  bring  forward  his  contribu- 
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tion  and  enlarge  the  joint  operations,  or  whether  it  wonld 
have  letl  them  to  unavailing  regret  for  having  omitted  to 
provide  in  the  articles  for  this  contingency. 

The  gravamen  of  the  Marshalls'  complaint  goes  mnch  be- 
yond that.     It  is  not  simply  that  Johnson,  having  the 
means,  refuse^  to  increase  the  capacity  of  the  joint  foundry, 
but  that,  in  the  face  of  that  refusal,  he  proposes  to  employ 
his  surplus  means  in  the  operation,  for  his  solo  benefit^  ci 
an  independent  rival  establishment.    Nor  is  this  all.    Thef 
show  that,  by  the  articles  of  partnership,  he  is  bound,  da- 
ring it%  continuance,  to  superintend  and  manage  its  open- 
tions,  and  may  claim  this  power,  as  his  exclusive  preroga* 
tive.    To  this  function  appertains  the  acceptance  or  rejection 
of  orders  for  castings,  and  the  fixing  of  prices. 

If  then,  the  joint  foundry  is  to  be  operated  under  the  ex- 
clusive management  of  Johnson,  and  alongside  of  it  anotte 
of  which  he  is  the  sole  proprietor  and  manager,  what  ii  the 
predicament  of  the  partners  in  the  former.  All  orden  for 
castings  must  go  to  Johnson.  Of  these  some  will  be  more, 
others  less  desirable,  yet  with  Johnson  alone  would  rest  the 
distribution  of  them  between  the  two.  But  suppose  the  par- 
ties giving  orders  should  select  the  place  where  they  should 
be  filled,  what  elements  would  enter  into  their  choice? 
Comparative  prices  and  comparative  qualtities  of  castings 
produced  by  the  rival  establishments ;  yet  these,  in  both, 
would  depend  upon  the  volition  of  Johnson.  Would  hQ 
be  likely  to  maintain  between  the  two,  one  of  which  ren- 
dered him  half  its  profits,  and  the  other  the  whole,  a  poB- 
tion  of  strict  impartiality  ?  Under  the  circumstances,  wiD 
equity  hold  one  man,  against  his  will,  to  trust  another,  to 
this  extent. 

Had  the  separate  enterprise  contemplated  by  Johnson 
pre-existed,  Marshalls  would  not  have  had  the  same  induce 
ment  to  embark  in  a  joint  rival  one.  It  is  not  conceivahb 
that  they  would  have  done  so,  giving  to  Johnson  the  ampk 
power  he  derives  from  the  present  articles.  If  not,  shall  ha 
now  be  permitted,  after  entering  into  the  agreement,  aal 
after  the  investment  under  it,  to  abstract  a  large  portiontif 


ATLAIITFA,  JULY  TERM,  1863.  607 

Marshall  &  Company  vs,  Johnson. 


the  inducement  iDflaencing  his  partners — to  change  so  ma* 
tcrially  his  relation  to  the  joint  business  ?  In  the  inception 
it  was  his  interest  that  all  possible  prosperity  should  attend 
that  adventure ;  and  herein  was  the  security  of  his  partners. 
Henceforth,  if  not  arrested  in  his  plans,  his  interest  will  be 
that  it  shall  foster,  and  eventually  give  place  to  a  new  and 
single  one  set  up  by  himself.  He  claims  the  right  to  have 
his  time  fully  occupied,  and  avers  that  it  is  not  so.  To  this 
there  are  two  replies  :  first,  that  he  may  enlarge  the  joint 
foundry  so  as  to  occupy  his  time  ;  secondly,  giving  to  the 
partnership  business  all  necessary  time,  he  may  employ  the 
sorplus  in  any  way  not  prejudicial  to  it.  But  this  is  veiy 
different  from  employing  his  time  and  means  in  rivalry  witli 
it,  and  making  himself  the  potent  arbiter  in  that  rivalry. 
It  has  been  argued  thai  the  contract  of  partnership  as  con- 
Btmed  thus  to  restrain  the  defendant  is  in  restraint  of  trade, 
and  therefore  illegal  and  void.  We  arc  at  a  loss  to  apply 
this  proposition  to  the  case,  unless  it  be  intended,  that  the 
competition  resulting  from  two  independent  foundries  would 
benefit  dealers  in  their  castings.  If  so,  then  all  partnerships 
are  illegal,  because  they  prevent  competition  between  the 
individuals  composing  them.  The  citation  of  Holmes  vs. 
Martin,  (10th  Georgia,  505,)  is  unfortunate  for  the  position. 
There  this  Court  held,  that  ''the  distinction  was  early  taken, 
and  is  established  by  an  unbroken  current  of  authorities, 
English  and  American,  between  such  stipulations  as  are  in 
general  restraint  of  trade,  and  such  as  are  in  restraint  of  it 
only  as  to  particular  places  and  persons,  or  for  a  limited 
time.  The  latter,  if  founded  upon  good  and  valuable  con- 
sideration, are  valid,  while  the  former  are  universally  pro- 
hibited.^' It  is  a  well  established  rule,  that  equity  will  in- 
terpose to  restrain  one  partner  from  doing  acts  prejudicial  to 
the  interest  of  the  others.  Story's  Equity  Jurisdiction,  sec- 
tion 669. 

*'  Courts  of  equity  will  go  further  in  cases  of  this  sort, 

.  ;«aid  restrain  the  partner  from  carrying  on  any  trade  or  busi- 

'':<WlUB  which  is  inconsistent  with  the  rights  and  interests  of 

"^ihe  partnership ;  for  the  principles  of  equity  will  not  permit 
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parties  bound  to  each  other,  by  an  express  or  implied  con- 
tracty  to  promote  an  undertaking  for  the  common  benefit, 
should  any  of  them  engage  in  another  concern,  which  neces^ 
sarily  gives  them  a  direct  interest  adverse  to  that  underta> 
king."  Story  on  Partnership,  section  178  ;  Glassington  vs. 
Thwaites,  1  Sim.  &  Stu.,  124-123  ;  Burton  vs.  Wookey,  6 
Madd.  B.,  367. 

We  do  not  say  that  under  all  circumstances  equity  would 
restrain  one  partner  from  carrying  on  the  same  business  at 
the  same  place  for  his  individual  benefit.     It  is  of  the  veiy 
essence  and  spirit  of  equity  jurisprudence,  in  the  application 
of  its  benign  principles,  to  scrutinize  closely  the  circam- 
stances  of  each  case.    Should  a  case  arise  wherein  it  wii 
manifest  that  such  a  proceeding,  by  one  partner,  did  not 
prejudice  the  interest  of  the  others,  in  the  absence  of  expreei 
contract  prohibiting  it,  equity  would  not  interpose.    Batin 
the  case  at  bar,  the  position  in  the  business  given  to  John- 
son by  the  articles — the  power  conferred  on  him  for  weal  or 
woe,  and  the  corresponding  obligation  assumed  by  him,  u 
effectually  preclude  him  from  setting  up  a  private,  rival  ei- 
tablishment,  as  would  a  distinct  restrictive  covenant. 

We  therefore  think  there  was  error  in  refusing  the  injonc 
tion. 

Let  the  judgment  be  reversed. 


William  Markham,  plaintiff  in  error,  vs.  Clabk  Hoif- 

ELL  et  al.j  defendants  in  error. 

1.  Authority  by  the  Legislature  to  the  Inferior  Courts  of  this  State  to 
establish  smallpox  hospitals^  does  not  authorize  those  Courts  to  iM* 
press  private  property  of  citizens.  This  power,  to  be  ezerciMd  ^ 
individuals,  etc.,  does  not  arise  by  implication,  but  must  be  spediUT 
conferred  by  the  Legislature. 

2.  Injunction  to  stay  waste  allowed  as  a  matter  of  course. 

In  Equity,  from  Fulton  Superior  Court.     Decision  madi 
by  Judge  Bull,  at  Chambers,  May  let,  1863. 


ATLiLNTA,  JULY  TEEM,  1863.  609 

Markham  v»,  Hownll  et  aL 

William  Markham  filed  his  bill  in  equity  against  Clark 
Howell,  Powell  Owen,  Parino  Brown,  Edward  Talliaferro 
and  James  N.  Simmons,  alleging  that  he  owned  and  pos- 
■etsed  a  tract  of  land,  lying  near  the  city  of  Atlanta,  con- 
taining one  hundred  and  fifty-five  acres,  eighty  acres  of 
T^ich  were  cleared  and  under  cultivation,  and  on  which 
there  is  a  dwelling-house,  kitchens,  negro  houses,  barns  and 
stables ;  that  the  place  was  of  great  value,  and  worth  a 
large  sum  for  rent ;  that  the  defendants,  about  the  12th  of 
January,  1863,  took  possession  of  the  premises  as  a  hos- 
pital for  patients  afflicted  with  small-pox,  and  continue  to 
ue  the  place  for  that  purpose,  depriving  complainant  of  its 
enjoyment  and  use ;  that  defendants,  their  servants  and 
agents,  had  cut,  and  were  still  cutting,  the  timber  from  the 
place,  consuming  the  lightwood,  burning  the  rails,  palings 
and  boards  on  the  premises,  and  otherwise  greatly  damaging 
the  complainant 

The  prayer  of  the  bill  is,  that  the  defendants  be  held  to 
aocount  for  past  injuries  done  to  the  premises,  and  be  re- 
itrained  by  injunction  from  further  depredations,  and  from 
curying  to  the  premises  any  other  persons  diseased  with 
imall-pox. 

The  presiding  Judge  granted  a  rule  nisi,  calling  on  the 
defendants  to  show  cause  why  the  injunction  should  not 
iaeue  as  prayed  for  in  the  bill. 

The  defendants  answered  the  bill,  setting  forth  that  com- 
plainant's premises  were  first  seized  by  the  military  autho- 
tiea  of  the  Post  of  Atlanta,  Georgia,  and  used  as  quarantine 
pounds,  to  prevent  the  spread  of  small-pox  in  the  city  and 
iQnonnding  country ;  Ihat  subsequently,  it  become  neces- 
■uy  to  abandon  the  quarantine,  and  the  premises  were 
teraed  over  by  the  military  authorities  to  the  defendants, 
^Jbo^  in  their  character  of  the  Justices  of  the  Inferior  Court 
4  Fulton  county,  took  possession  of  the  premises,  and  used 
Ihe  same,  and  are  still  using  the  same  as  a  small-pox  hos- 
pital, under  an  absolute  and  pressing  necessity  to  prevent 
^  QHread  of  small-pox ;  that  complainant's  premises  were 
^bm  taken  and  used  by  defendants  with  his  knowledge  and 
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consent,  and  under  an  agreement  with  complainant  that  he 
would  be  satisfied  if  allowed  to  nse  all  the  buildings  except 
the  dwelling*house  and  half  the  kitchen,  and  also  be  allowed 
to  cultivate  the  cleared  land ;  that  the  defendanta  did  pass 
an  order  allowing  complainant  thus  to  cultivate  the  land 
and  use  the  building,  which  he  had  done,  and  was  doing, 
when  the  bill  was  filed. 

The  answer  was  supported  by  the  affidavits  of  several 
witnesses. 

Upon  hearing  the  application  the  presiding  Judge  granted 
the  injunction  so  far  as  to  restrain  defendants  from  cutting 
timber,  trees,  etc.,  or  burning  rails,  palings  or  boards,  tat 
refused  it  as  to  carrying  other  small-pox  palients  on  the 
premises. 

Error  is  assigned  on  this  decision. 

Hammond  &  Hoyt,  for  plaintiflF  in  error.  t 

Gartbell  &  Hill,  contra. 

By  the  Court. — ^Lyon,  J.,  delivering  the  opinion. 

This  was  a  bill  by  the  complainant  against  the  defend- 
ant9.  Justices  of  the  Inferior  Court  of  Fulton  county,  to 
restrain  them  from  the  further  use  of  the  premises  of  the 
complainant  as  a  small-pox  hospital,  alleging  that  it  had 
been  impressed  by  them  for  that  purpose,  and  was  then 
being  so  used,  without  authority  of  law  and  without  to 
consent  of  the  complainant.  The  bill  also  alleged  that  the 
defendants  were,  by  their  servants  and  employees,  commit- 
ting divers  acts  of  waste  upon  the  premises,  such  as  cuttiif 
down  and  removing  the  trees  and  timber  growing  on  the 
same,  burning  the  wood,  pulling  down,  destroying  and  burn- 
ing the  fences,  etc.,  against  all  which  complainant  prayed 
an  injunction.  From  the  answer  and  accompanying  affidir 
vits,  read  on  the  hearing  of  the  motion  for  the  injunction, 
in  the  Court  below,  it  appears  that  the  premises  were  firrt 
seized  by  the  military  authorities  of  the  city  of  Atlanl% 
and  used  by  them  as  a  small-pox  hospital^  to  which  sdzure 
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complainant  had  made  no  particular  objection,  but  had  made 
ont  and  presented  to  the  Commandant  of  the  Post  a  bill  for 
snob  use,  etc.,  which  had  been  paid  by  the  proper  authori- 
ties ;  that  the  military  authorities  hod  turned  over  the 
premises  to  the  Inferior  Court  of,  the  county,  to  be  used  in 
like  manner,  and  that  subsequently,  and  before  the  filing  of 
the  bill,  complainant  and  the  defendants  had  had  an  inter- 
view on  the  subject,  and  an  arrangement  made,  with  which 
the  complainant  was  satisfied,  by  which  arrangement  the 
defendants  were  to  continue  to  use  the  premises  as  a  hos- 
pital, or  as  quarantine  ground  for  small-pox  cases.  It  also 
appeared  that  the  necessity  for  the  seizure  of  this  or  some 
other  place  for  this  purpose  was  absolutely  necessary.  Upon 
this  ground  the  Court  below  refused  the  injunction  as  to  the 
fiirther  use  of  the  premises  for  hospital  purposes,  but  grant- 
ed an  injunction  as  to  the  waste. 

These  Inferior  Courts  of  the  several  counties  of  this  State, 
)i?hen  small-pox  made  its  appearance,  were  authorized  by  an 
Act  of  the  Legislature  to  establish  small-pox  hospitals,  etc., 
bat  not  in  that  Act,  or  in  any  other,  were  they  authorized 
by  law  to  seize  or  impress  the  private  property  of  the  citi- 
zen, for  that  or  any  other  purpose,  without  the  consent  of 
tie  owner.    It  is  true  that  the  private  property  of  the  cit- 
izen may  be  seized  for  a  public  use  upon  just  compensation 
Mng  made,  but  no  individual  corporation  or  tribunal  can 
do  80,  or  judge  of  the  necessity,  until  special  authority  of 
liw  is  given  for  that  purpose,  and  we  should  have  reversed 
tbe  judgment  of  the  Court  below  on  this  ground,  but  for 
tte  agreement  between  complainant  and  defendants  before 
the  filing  of  the  bill.    By  this  agreement  complainant  assent- 
^  to  the  seizure,  and  in  that  way  cured  all  past  errors. 
^Hui  the  defendants  were  authorized  to  establish  a  hospital 
^  not  confer  the  right  to  imprese.    This  is  too  dangerous 
^ad  extraordinary  power  to  be  conferred  by  mere  implica- 
'Hoii'^it  most  be  expressly  granted,  and  must  provide  in 
'^e  grant  the  mode  of  compensation,  etc. 

^^  The  injunction  as  to  the  waste  was  properly  allowed. 
^hbere  was  no  agreement  or  consent  to  this,  nor  any  excuse 
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for  it.    Injunctions  in  cases  of  waste  are  granted  as  a  mat- 
ter of  course.    Smith  vs.  City  Council  of  Borne,  19  Ga.y89. 
Let  the  judgment  be  affirmed. 


Polly  Jackson,  mother  and  next  friend  of  Maddt  H., 
Anselina  M.y  and  Randal  A.  Jackson,  in&ntsand  ille* 
gitimates,  plaintiffs  in  error,  V8.  Benjamin  W.  Feknet 
and  Charles  Baly,  as  administrators  of  Bakdal  Balt, 
deceased,  defendants  in  error. 

1.  Forbearance  by  the  mother  to  prosecate  the  putative  father  of  hastafil 
children  under  the  bastardy  laws  of  this  State,  constitutes  a  saffidsiit 
consideration  to  support  a  promise  by  such  father,  to  pay  moo^  ff 
settle  property  for  the  benefit  of  such  offspring. 

Bill  in  Equity,  in  Wilkinson  Superior  Court,  tried  before 
Judge  IvERSON  L.  Harris,  at  April  Term,  1863. 

m 

The  facts  of  this  case  are  so  fully  stated  by  "Mr.  Jostiee 
Lyon,  in  delivering  the  opinion  of  the  Court,  that  a  state- 
ment from  the  Reporter  is  wholly  unnecessary. 

AViNQFiELD,  for  plaintiff  in  error. 

Bailey  and  DeGraffenried,  for  defendants  in  error. 

By  the  Oourt — Lyon,  J.,  delivering  the  opinion. 

This  was  a  bill  filed  by  Folly  Jackson,  as  the  mother  and 
next  friend  of  Maddy  M.,  Anselina  M.,  and  Bandal  A*  Jack- 
son, infants,  and  ill^iti  mates,  against  Benjamin  W.  FioDCf 
and  Charles  Ilaly,as  the  administrators  of  Randal  Raly,ditfi 
lately  deceased,  in  which  it  is  alleged  that  the  infant  ooo* 
plainants  are  the  illegitimate  children  of  the  defendant's  Ib" 
testate,  and  that  the  intestate,  while  in  life,  in  considerakioi 
of  his  moral  obligations  to  provide  for  his  said  of&pring;!! 
well  also  as  of  his  legal  liability  so  to  do,  under  the  basta)^ 
laws  of  this  State,  and  in  further  consideration  that  thetfw 
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tnother  of  them  would  forbear  to  assert  the  rights  of  said  in- 
fimts  under  said  laws^  promised  and  undertook,  in  lieu  of  the 
provisions  secured  by  said  bastardy  laws,  to  make  said  in&nt 
children  his  heirs-at-law,  and  that  they  should  have  all  of 
his  intestate  property  at  his  death,  and  that  in  consideration 
df  such  promise,  the  complainant,  Polly,  trusted  thereto,  and 
forbore  to  enforce  said  la^vs  against  him.  Much  more  is 
alleged  in  the  bill  as  to  the  anxiety  of  Bandal  Raly  to  secure 
this  object  in  his  lifetime,  his  affection  for  the  children,  who 
were  all  that  he  had  ;  his  declarations  of  what  lie  was  doing 
and  intended  for  them,  and  that  he  had' already  employed 
eouDsel  and  taken  certain  initiatory  steps  to  legitimatize 
Ibem,  eta,  which  it  is  not  necessary  to  particularly  notice. 
The  bill  prayed  an  account,  and  that  the  administrators  be 
directed  to  turn  over  said  estate  to  them  in  accordance  with 
his  agreement  and  promise. 

The  defendants  by  their  answer  admit  that  their  intestate 
acknowledged  himself  to  be  the  father  of  two  complainants, 
but  denied  that  the  youngest,  Randal  A.,  was  his  child,  and 
iliey^  in  fact  doubted  whether  any  of  the  complainants  were 
the  children  of  their  intestate,  notwithstanding  his  declara* 
tions  to  the  contrary.  The  answer  denies  every  other  mate- 
rial allegation  in  the  bill. 

On  the  trial,  William  A.  Hall,  a  witness  for  the  complain- 
ants, testified  that  intestate  told  him  that  he  was  going  to 
Irwinton  to  employ  a  lawyer  to  have  his  property  secured 
on  his,  the  children  of  Polly  Jackson,  and  that  said  Raly 
did  employ  N.  A.  Carswell,  Esquire,  to  institute  proceedings 
to  have  these  children  legitimated  and  make  them  his  heirs, 
and  that  he  intended  what  he  had  for  them.  The  witness 
had  seen  the  children  and  the  mother  at  Raly's.  In  a  sub- 
sequent conversation  Raly  said  that  some  persons  were  trying 
to  get  her,  Polly  Jackson,  to  prosecute  him,  but  she  would 
not,  and  they  could  not  get  her  to  do  so,  because  she  knew 
that  he  intended  to  give  these  children  all  the  property  he 
had.  Raly  said  that  the  reason  the  woman  did  not  prosecute 
him  was,  because  she  knew  that  he  intended  all  he  had  for 
these  children,  that  he  had  got  into  this  trouble  with  this 
Vol.  XXXIII — 33. 
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woman  and  could  never  marry  a  respectable  woman^  and  there- 
fore he  intended  to  work  for  these  children.  He  spoke  of  his 
attachment  to  them  and  his  purpose  as  before  expressedi  just 
three  days  before  his  death. 

Wesley  King^  another  witness  sworn  for  complainantSyCon- 
jBrms  all  said  by  the  witness.  Hall.    On  the  4th  of  July,  be^ 
fore  Raly  was  killed,  (he  was  killed  on  the  last  of  July  or 
first  of  August,)  witness  was  at  the  house  of  Raly,  and  asked 
him  what  he  intended  to  do  with  the  children.     Baly  called 
up  one  of  them,  kissed  it,  and  said  that  he  was  working  for 
them,  and  that  he'inteuded  to  fix  it  so  that  he  would  give  it 
all  to  them,  that  he  instituted  proceedings,  and  it  would  have 
been  done  but  for  the  influence  of  Thomas  Jackson,  in  pre- 
venting the  mother  of  the  children  from  signing  somepapen^ 
but  that  it  was  still  going  on  and  he  would  do  it  yet 

The  original  petition  of  Kaly  to  legitimatize  the  children 
was  also  in  evidence.  The  jury  rendered  a  verdict  for  the 
defendant,  and  the  complainants  moved  for  a  new  trial  on  tiie 
following  grounds :  Ist  That  the  verdict  is  against  and  con- 
trary to  evidence.  2d.  Because  the  Court  failed  to  charge  the 
l^w.  3d.  Because  the  evidence  of  one  of  the  witnesses  was  thit 
Baly  told  him  that  Polly  would  not  avail  herself  of  the  right 
of  prosecuting  and  compelling  him  to  give  bond  for  the  sup- 
port of  the  children,  because  she  knew  that  he  intended  to' 
make  them  his  heirs,  and  it  further  appeared  that  she  did 
forbear,  on  that  account,  to  avail  herself  of  said  legal  pro- 
ceedings. Yet  upon  this  state  of  facts,  the  Court  virtually 
told  the  jury  there  was  no  agreement,  inasmuch  as  theCoart, 
on  this  branch  of  the  case,  charged  the  jury  that  any  vagne 
understanding  of  the  parties  did  not  amount  to  such  a  con« 
tract  or  agreement  as  a  Court  of  Equity  would  enforce. 

4th.  Because  on  the  trial  of  said  case,  the  Court  remarked  in 
the  hearing  of  the  jury,  ''  Colonel  Wingfield,  as  this  case  ia  in 
the  last  resort,  I  will  give  you  the  chance  to  prove  a  contnet 
if  you  can,"  afler  plaintiff  had  closed  his  case. 

6th.  Because  the  Court  said  in  its  charge,  that  forbearaaee 
to  prosecute  was  no  consideration,  as  any  could  prosecute  that 
saw  fit  or  proper. 
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6th.  Because  of  newly  discovered  evidence. 

The  newly  discovered  evidence  referred  to  as  the  basis  of 
'his  ground,  we  suppose,  is  contained  in  an  affidavit  of  Polly 
fackson  appended  to  the  record,  for  the  record  contains  noth- 
ing else  that  looks  like  newiy  discovered  evidence,  and  no 
ither  reference  is  made  to  it.  The  affidavit  states  that  Ban- 
lal  Baly  promised  her  in  his  lifetime,  and  many  months  before 
bis  death,  that  if  she  would  not  run  the  law  upon  him  as 
hther  of  her  children,  that  he  woold  take  care  of  them,  and 
that  the  children  which  he  had  by  her  should  be  his  heirs ; 
Aat  she  never  communicated  this  fact  to  the  counsel  employed 
for  complainant  until  since  the  trial,  not  knowing  its  value ; 
that  she  has  been  informed  that  Major  Samuel  T.  Player,  now 
in  the  Confederate  army,  will  prove  the  same,  and  this  was 
Qot  communicated  to  her,  or  to  her  counsel,  until  since  the 
brial/'  The  Court  overruled  the  motion  for  a  new  trial,  and 
this  is  the  judgment  complained  of. 

As  we  are  constrained  to  send  this  case  back  for  a  new 
hearing,  on  account  of  misdirection  by  the  Court  to  the  jury 
in  the  matter  contained  in  the  fifth  ground  of  the  motion  for 
a  new  trial,  and  as  the  record  is  imperfectly  made  up,  and  as 
the  matters  contained  in  the  other  grounds  may  be  strength- 
ened, weakened  or  varied,  perhaps,  assuming  an  entirely  dif- 
ferent shape,  and  if  not,  any  comment  upon  them  by  us  might 
improperly  afiect  the  merits  of  the  cause  in  the  trial  below, 
and  as,  too,  we  are  not  fully  agreed  as  to  the  propriety  of 
ordering  a  new  trial  under  the  circumstances,  I  shall  forbear 
a  discussion  of  any  except  the  ground  on  which  our  judgment 
ia  placed. 

By  the  fiilh  ground  of  the  motion  for  new  trial,  it  appears 
that  the  Court  below  instructed  the  jury  that  "  forbearance 
to  prosecute  was  no  consideration."  Understood  with  refer- 
«Doe  to  the  case  before  them,  as  it  must  be,  the  charge  means 
that  a  forbearance  to  prosecute  the  father  of  illegitimate  chil- 
dren for  bastardy,  by  the  mother,  does  not  constitute  a  con- 
■deration  sufficient  to  support  a  promise  or  agreement  by  the 
fattier  to  give  or  secure  property  to  such  children  to  avoid 
neh  prosecution. 
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This  charge  is  in  conflict  with  several  deoisions  of  this 
Court  on  this  qiiestiony  and  is,  therefore,  erroneous.     Har- 
g^ve  vs.  Freeman,  12  Ga.,  342;  Davis  vs.  Moody  and  wife, 
15  Ga.    ''Such  liability  of  the  father,  by  statute,  to  support 
the  bastard  child,  until  it  arrivas  att  the  age  of  fourteen,  con- 
stituted a  good  consideration  for  any  such  settlement  as  it  is 
insisted  that  he  had  made  for  the  benefit  of  the  girl  be  had 
wronged.''     The  case  in  the  12th  was  a  promise  for  the  ben- 
efit of  the  offspring ;  6o  also  was  McFarland's  case,  decided 
at  Macon,  and  not  yet  published,  but  which  will  make  its 
appcMtrance  in  the  32d  volume. 

The  Court  in  this  case  were  agreed  as  to  the  principle  here 
re-affirmed,  but  one  of  its  members.  Judge  Jenkins,  did  not 
think  that  the  proof  made  out  such  a  case  as  would  have 
entitled  the  complainant  to  a  decree,  and  that  therefore  no 
wrong  had  been  done  to  the  parties*  I  mention  this  fact  in 
justice  to  Judge  Jenkins,  but  for  the  reason  already  stated, 
shall  decline  to  discuss  the  question  made  by  it. 

Let  the  judgment  be  reversed. 

Judge  Jenkins  dissented  from  the  judgment  of  a  majoritj 
of  the  Court  in  this  case,  but  did  not  furnish  the  Importer 
with  a  dissenting  opinion. 


1 


Officers  of  Court,  plaintifis  in  error,  vs.  Hines  &  Hoibs, 

defendants  in  error. 

1.  An  attorney  of  a  non-resident  client  is  liable  for  costs  where  it  eta*  _ 
not  be  collected  out  of  the  defendant.  In  other  words,  the  secoiKl  |^ 
section  of  the  Act  of  1812,  Cobb,  606,  is  in  force  in  this  State. 


Motion,  in  Dougherty  Superior  Court.     Decided  by  JuJp 
Richard  H.  Clark,  at  the  June  Term,  1863. 


This  was  a  motion  to  enter  up  judgment  against  "MesBn* 
Hines  &  Hobbs,  attorneys-at-law,  under  the  following  ci^    ^' 
cumstances,  to  wit :     The  defendants  in  error,  as  aUoracj^ 


*-- 
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i^Iaw,  instituted  various  suits  iu  the  Superior  Court  of 
Dougherty  county,  in  favor  of  plaiutifis  who  resided  out  oi 
qaid  oouaty.  In  all  of  said  cases  judgments  were  obtained 
io  favor  of  the  plaintiffs  against  the  defendants.  Writs  ot 
ffirifaciaa  were  issued  from  the  judgments  against  the  de- 
ftpdantSi  and  returned  nulla  bona  by  the  slieriff. 

A  rule  was  then  taken  reciting  these  facts,  and  calling 
■pon  the  defendants  iu  error  to  show,  cause  why  judgment 
shoald  not  be  entered  up  against  them  for  the  costs  due  on 
the  several  JL  fas.  The  defendants  in  error  answered  tlia 
rule,  insisting  that  under  the  facts  of  the  case  they  were  not 
Kable  for  the  oasts. 

The  presiding  Judge  discharged  the  rule,  and  error  is 
BSBigned  upon  that  decision. 

Samuel  D.  Irwis,  for  plaintiffs  in  error. 

Vason  &  Davis,  contra. 

By  the  Court. — ^Lumpkin,  C.  J.,  delivering  the  opinion. 

The  Court  in  this  case  held  that  the  attorneys  of  non-res- 
ident plaintiffs  were  not  liable  for  costs  where  executions  had 
been  issued  against  defendants,  and  nulla  bona  returned  there- 
on, and  his  Honor,  Judge  Clark,  quoted  as  his  authority  the 
judgment  of  the  Supreuic  Court  in  Kobinson  et  aL,  vs.  George 
W.  Jones,  30  Ga.  Rep.,  818, 

While  the  obiter  dicta  of  the  Court  fully  sustain  the  decision 
of  the  Judge,  the  oase^  I  beg  leave  to  remark,  does  not. 
What  was  that  case?  Mr.  Downing,  attorney  of  the  plain- 
tiff, who  resided  out  of  the  gounty  of  Muscogee,  where  the 
suit  was  pending,  was  offered  as  a  witness  to  sustain  the  ac- 
tion. He  was  objected  to  on  the  ground  of  interest,  being 
liable  for  costs,  according  to  the  first  section  of  the  Act  of 
1812,  Cobb,  505,  if  the  cause  ftiiled.  The  Court  sustained 
the  objection,  and  this  Court  affirmed  its  judgment. 

The  Judge  who  wrote  out  the  opinion  in  that  case,  says : 
**  We  think  Mr.  Downing  was  an  incompetent  witness  on 
account  of  his  interest  in  the  costs.    The  Act  of  1812,  in  rela- 
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tiuD  to  the  liability  for  costs,  on  the  part  of  counsel  fw 
DOn-resident  pkintifTs,  Cobb's  Digest,  page  505,  consists  <^ 
two  sections  creating  diCfercnt  liabilities.  The  first  section 
makes  the  attorney  liable  for  costs  whenever  his  client,  being 
a  non-resident  plaintiff,  is  cast  in  his  snit,  and  this  section  ii 
left  unaOected  by  any  subsequcDt  legislation."  (And  under 
this  section  Mr.  Downing  was  excluded.) 

The  Judge  continues:  "The  second  section  makes  both 
the  attorney  and  client — that  cliunt  being  a  non-residcot 
plaintiff— liable  for  coi^ts  whenever  tbe  plaintiff  gains  tbe 
case,  but  tbe  defendant  proves  to  be  unable  to  pay  the  coEtL 
This  section  is  moditiod  by  the  subsequent  Acta  of  1834  and 
1S42,  on  the  two  next  pages,  so  as  to  leave  out  the  liability  of 
the  attorney  in  that  cla^  of  cases.  The  result  of  all  theAeb 
is,  that  the  attorney  of  a  non-resident  plaintiff,  as  Mr.  Dom- 
ing was,  is  liable  for  costs  if  he  fails  to  get  a  judgment  agaisrt 
the  defendant,  and  not  liable  if  be  succeeds." 

It  is  ap]>arent  that  the  construction  of  the  second  sectim 
of  the  Act  of  1812,  as  modifietl  by  subsequent  legislitkn, 
was  not  called  for  by  the  case,  and  is,  therefore,  not  binding 
authority  upon  this  or  any  other  Court.  I  am  willing  to 
admit  that  that  construction  received  my  sanction,  tliough  I 
have  no  recollection  upon  the  subject.  But  understanding 
the  law  differently  now,  and  ttare  tlceislB  not  standing  in  my 
way,  I  feel  bound,  as  a  matter  of  justice  to  public  ofiicers 
who  are  forced  to  perform  the  sct\-icc3  required  of  them,  mdi 
or  without  their  eouscut,  to  reverse  the  judgment  of  the 
Court  below,  supjrartcd  as  it  is  by  the  obi/er  dU'ta  of  this 
Court  upon  a  point  not  before  it,  nor  necessary-  to  its  decision, 
■at-law  always  protect  themselves  from  liability  by 
p  for  the  paynieut  of  costs  iu  advance — sberiSsand 
no  sui-li  privilege. 

■■■  far  baa  the  second  sectionof  the  Act  of  I812b«B 

ribsequont  legielation?    In  1834,  Cobb,  5(Hi,tlie 

l-uaaed  an  Act  proliibiting  the  officers  of  Coul 

r  receiving  th^ir  fees  until  after  jmlfrmem, 

i  by  executions  of  plaintiffs  from  dtffoi- 

d  for  that  puri>osc,  if  not  tha 
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by  a  ^.  /a.  or  oa.  so.  issued  under  the  order  of  the  Court  out 
of  plaintiffs. 

Under  this  Act  it  was  held  in  some  of  the  Judicial  Cir- 
cuits in  the  State,  that  the  liability  of  aitomeys  as  it  existed 
vnder  the  second  section  of  the  Act  of  1812,  was  repealed. 
Hence  the  Legislature  of  1837,  Cobb  507,  passed  an  Act  de- 
daring  that  no  such  repeal  was  contemplated  by  the  L^isla- 
tmre,  and  they  fully  re-enact  and  continue  in  force  the  said 
ieoond  section  of  the  Act  of  1812. 

.  In  1842,  Cobb  607, 608,  the  Assembly  re-enacted  the  Act  of 
1834,  in  so  many  words,  without  the  change  of  a  letter  or 
syllable,  and  the  result  is  said  to  be  (in  30th  Georgia)  to 
release  the  attorney  of  a  non-resident  plaintiff,  who  gets  a 
judgment,  from  the  payment  of  costs.  To  n^ative  such  a 
eondnsion  under  the  Act  of  1834,  which  is  precisdy  in  the 
same  words  with  the  Act  of  1842,  the  Assembly  passed  the 
Aet  of  1839,  and  for  the  Court  to  persevere  in  adhering  to 
this  construction  would  be  highly  disrespectful  to  the  de- 
dared  intention  of  the  Legislature ;  to  interpret  the  Act  to 
mten  one  thing,  which  tlie  authors  of  the  Act  say  expressly 
was  never  contemplated  by  them,  is  an  act  of  judicial  dis- 
eoartesy,  of  which  no  judicial  tribunal  having  a  proper  respect 
fiir  itself  will  be  wilfully  guilty. 
Let  the  judgment  be  reversed. 


I- 


'.■♦. 


-^ 
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GusTAVUS  L.  Mastin,  trustee  for  Harriet  Babstard, 
plaintiff  in  error,  va,  Nathai^iel  L.  Babnard,  adminis- 
trator of  John  D.  Barnabd,  defendant  in  error. 

1.  Testator  by  a  codicil  to  a  will  ia  which  he  had  particniarl/  defined 
the  duties  of  his  ezeoutors  therein  appointed,  cats  down  the  portiou 
of  his  daughters  to  a  life  estate  with  the  remainder  to  their  children— 
makes  that  life  estate  a  separate  one,  and  directs  his  executor  to  receife 
the  daughter's  portions  in  trust  for  them — the  nett  increase  onlj  to'be 
allowed  by  the  executors  for  the  comfortable  support  and  maintentnei 
of  his  daughters.     It  was  also  provided  that  the  executors  may  allov 
to  the  husbands  of  the  daughters  the  nett  annual  proceeds  if  tbef 
thought  it  prudent  to  do  so.    H.,  one  of  the  daughters,  married  J.  L 
D.,  who  was  duly  appointed  trustee  for  his  wife  and  her  share  of  ber 
father's  estate.    The  executors  turned  over  the  same  to  him  and  took 
his  receipt  as  trustee  therefor,  and  the  husband  managed  thetmt 
and  appropriated  the  nett  income  during  his  life.     On  a  bill  filed  by  tbs 
succeeding  trustee  against  the  representative  of  the  deceased  husbtod 
for  an  account  of  the  nett  income:     Heldj  the  executors  could  not  hxn 

'  taken  the  daughter's  share  of  the  estate  as  executors  but  as  trustetf ; 
that  the  power  given  them  in  codicil  to  allow  the  husband  the  oetftii- 
come  was  not  a  personal  one,  and  that  on  the  appointment  of  the  ho* 
band  as  trustee  and  the  executors  accounting  with  him  in  that  chtrtiter 
his  estate  was  not  liable  to  an  account  for  such  of  the  nett  income  of 
his  wife's  estate  as  he  had  received. 

Demurrer  to  'a  bill  in  equity,  decided  by  Judge  0.  A. 
Bull,  at  November  Term,  1862,  of  Troup  Superior  Court. 

The  facts  of  this  case  are  fully  set  forth  in  the  opinion  of 
the  Court. 

B.  H.  Hill,  for  plaintiff  in  error. 

Wm.  Dougherty,  contra. 

By  the  Court — Lyox,  J.,  delivering  the  opinion. 

David  Moore,  of  the  city  of  Huntsville,  and  State  of  Ala- 
bama, by  his  will,  bequeathed  the  whole  of  his  estate  to  his 
wife  and  children,  and  therein  appointed  three  persons  as  hifl 
executors,  who  were  authorized  to  sell  certain  lands  when- 
ever it  should  seem  to  them  proper  and  most  to  the  interefll 
of  his  children;  also,  to  continue  in  operation^  all  or  any  of 
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his  plantations  for  the  benefit  of  his  children,  and  with  the 
ooDsent  and  approbation  of  the  Court  of  Probate,  and  in  the 
exercise  of  sound  discretion,  they  may  discontinue  and  break 
np  any  of  them,  and  hire  out  the  slaves  and  rent  out  the 
lands,  if  they  shall  believe  it  mast  to  the  advantage  of  his 
children ;  and  they  were  authorized  to  keep  up  all  of  his  plan- 
tations, if  they  think  it  best  for  his  children,  until  a  division 
and  distribution  takes  place;  and  in  order  to  make  the  farina 
profitable,  they,  the  executors,  were  authorized  to  purchase 
fiance  rail  and  necessary  timber  for  the  use  of  any  of  the  plan- 
tations, and  remove  the  hands  from  one  place  to  another,  or 
to  bay  timbered  lands  sufficient  for  the  farms.  The  wife  of 
.testator  had  the  right  to  draw  her  entire  share  at  the  expira- 
tion of  any  one  year;  but  she  might,  if  she  remained  single, 
let  her  part  of  the  estate  remain  in  joint  stock  until  the 
oldest  living  child,  if  a  male,  should  arrive  at  lawful  age,  or 
if  a  female,  until  she  should  arrive  at  the  ago  of  eighteen  and 
shoald  marry,  in  which  event,  then  a  division  should  take 
plaoe  and  their  respective  shares  should  be  allotted  to  them 
respectively ;  or  should  his  wife  marry,  then  a  division  should  . 
be  made  allowing  her  part  of  the  estate  to  be  set  apart  for  her 
Dse  and  delivered  up  by  the  executors,  and  the  balance  kept 
together  until  distribution  be  made  among  the  children  re- 
spectively. The  executors  also  had  power  by  and  with  the 
consent  of  his  wife  during  widowhood  to  sell  such  of  the 
negroes  as  proved  refractory  or  habitual  runaways,  but  not 
for  slight  or  trivial  causes. 

They  were  requested  to  see  that  the  children  were  raised 
to  business  habits,  properly  educated  in  a  moral,  religious 
manner,  so  as  to  make  of  the  boys  men  of  business,  and  use- 
fiil  members  of  society,  and  the  females  ornamental  as  well 
88  useful  members  of  society.  They  were  prohibited  from 
vesting  any  money  of  the  estate  in  State  or  railroad  stocks, 
bat  were  permitted  to  vest  in  United  States  stock  to  an  amount 
■ot.ezceeding  $100,000. 

By  a  codicil  appended,  the  testator  declared,  ''  It  is  my 
will  and  desire  that  my  estate,  real,  personal  and  mixed,  or  of 
any  description  whatever,  which  is  intended  for  my  daughters,, 
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should  vest  in^  and  be  held  by^  my  executors,  above  men- 
tioned,  or  the  survivor,  in  trust  for  the  sole  and  separate  use 
and  benefit  for  my  said  daughters  respectivelvi  and  should 
they,  or  either  of  them,  marry,  then  the  said  shares  to  be  fi« 
their  sole  and  separate  use,  free  from  the  control  or  manage- 
ment of  their  husbands,  and  not  in  any  manner  to  be  liable 
for  their  debts,  the  uett  increase  only  to  be  allowed  by  my 
said  executors  for  the  comfortable  support  and  maintenance 
of  my  said  daughters  and  their  families,  and  on  the  death  of 
my  said  daughters,   leaving  children,   the  share  of  sach 
daughter  to  be  equally  divided  among  her  children :    iVth 
tfidedf  that  my  said  executors  may  allow  to  the  husbandu  of 
my  daughters  the  nett  general  proceeds  of  their  shares,  if  tbef 
think  it  prudent  to  do  so.     Lastly,  I  hereby  appoint  Ckeorgfi 
P.  Brime  and  William  J.  Mastin  (two  of  the  executon) 
guardians  of  my  children.'^ 

Harriet,  one  of  testator's  daughters,  married  John  D.  BtN 
nard.  The  executors  divided  the  estate,  and  turned  overtlie 
share  of  Mrs.  Barnard  to  her  husband,  who  had  been  ''  duly 
constituted  the  trustee  fdr  the  said  Harriet,'^  (all^tion  of 
the  bill,)  and  who,  ''  as  such  trustee,  did  receive  from  the 
executors  the  portion  which,  under  said  will,  his  wife,  Har- 
riet, was  entitled  to,  and  gave  said  executors  his  receipt  tat 
such  portion.  Said  John  D.  continued  to  discharge  the  da- 
ties  of  said  office  of  trustee,  receiving  himself  the  anoaal 
proceeds,  etc.,  until  the  —  day  of  April,  1860,  when  he  died. 
Subsequently,  Gustavus  L.  Mastin  was  appointed  trustee  to 
fill  the  vacancy,  and  he  filed  this  bill  against  Nathaniel  L 
Barnard,  as  the  administrator  of  the  deceased  trustee  and 
husband,  to  compel  him  to  account  for  such  of  the  trost 
funds  as  had  not  been  surrendered  to  the  complainant,  and 
to  account  for  the  nett  income  arising  from  the  use  and  appro- 
priation of  the  same  by  John  D.  Barnard  in  his  lifetime. 

To  so  much  of  that  bill  as  prayed  an  account  for  the  nett 
income  of  the  trust  while  in  the  hands  of  the  deceased  hat- 
band, the  defendant  demurred,  and  upon  the  hearing  thereof 
the  Court  sustained  the  demurrer,  and  dismissed  so  much  of 
the  bill.     To  this  decision  the  complainant  excepted. 
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Upon  the  hearing  before  us,  it  was  argued  by  counsel  for 
plaintiff,  that  the  executors  of  the  will  took  and  held  Mrs. 
Barnard's  share  of  the  estate  as  executors  and  not  as  trustees ; 
that  the  clause  in  the  codicil  giving  to  them,  the  executorsi 
tfie  power  to  allow  to  the  husbands  of  the  daughters  the  nett 
annual  proceeds  of  their  respective  portions,  if  they  should 
think  it  prudent  to  do  so,  was  a  personal  one,  and  could  be 
exercised  by  them  alone,  and  if  they  failed  to  make  the 
appointment  in  favor  of  the  husband,  he  could  never  take  it ; 
that  it  did  not  attach  to  and  follow  the  trust  into  the  hands 
of  whomsoever  it  might  be  transferred  by  operation  of  law 
or  otherwise,  and  as  these  executors  had  not,  in  the  exercise 
of  the  discretion  given  by  the  codicil,  allowed  the  husband 
to  take  the  nett  income,  his  estate  was  liable  to  complainant 
fer  ea  much  thereof  as  the  intestate,  in  his  lifetime,  had  re- 
ceived and  appropriated  to  his  own  use. 

Were  we  to  admit  that  the  premises,  stated  in  the  argu- 
ment, were  sound,  it  would  not  follow  that  the  conclusion 
was  a  just  one,  because  the  executors  having  permitted  the 
hnaband  to  be  duly  appointed  the  trustee  of  the  wife  and  her 
share  of  the  estate,  and  paid  over  to  him,  as  such  trustee,  the 
whole  share  of  the  wife — their  assent  to  allow  him  to  take 
the  nett  income  must  be  presumed.  But  wc  think  the  premi- 
BCB  of  counsel  as  unsound  as  his  conclusion.  The  persons 
named  in  the  will  as  executors,  could  not  have  taken  and 
held  the  trust,  created  by  the  codicil,  as  executors,  because 
the  trust  was  to  be  executed  after  the  property  to  which  it 
attached  had  passed  out  of  the  estate  by  distribution,  and 
became  that  of  the  distributee.  Their  duties,  powers  and 
title,  as  executors,  ceased  with  the  distribution  of  the  estate, 
and  if  the  property  by  distribution  had  passed  into  their 
own  hands  in  any  other  right  than  as  executors,  such  as  dis- 
tributees, to  hold  in  trust  for  the  daughters  of  the  testator, 
thm  they  would  hold  in  that  new  right,  not  as  executors  of 
a  will  that  has  become  by  administration  and  distribution 
fimefcM  officio.  It  is  true  that  the  testator,  in  the  codicil,  de« 
glared  that  the  share  of  the  daughter  '^  shall  vest  in  and  be 
held  by  his  (my)  said  executors  above  mentioned  or  the  sur- 
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vivor  in  trust/'  etc.;  but  the  term  is  used  simply  to  designite 
the 'persons  whom  he  desired  to  take  upon  themselves  the  ex- 
ecutions of  this  trust,  as  a  more  convenient  expression  thin 
a  repetition  of  their  respective  names  would  be.     The  portions 
assigned  to  the  daughters  were  to  go  out  of  their  hands  as 
executors  of  his  will  into  their  hands  as  trustees  for  bis 
daughters.    Neither  was  the  power  of  appointment  created 
by  this  codicil  a  i)ersonal  one — to  make  powers  of  this  char- 
acter personal)  the  persons  on  whom  it  is  conferred  most  be 
specially  named,  and  not  merely  referred  to  as  a  class  or 
virttUe  qfioiiy  as  in  this  '%y  executors.''     In  such  a  case,  the 
power  is  never  personal.     Again,  the  power  here  is  coupled 
with  a  trust,  and  in  that  case  it  is  immaterial  whether  the 
power  is  personal  or  not,  for  a  Court  of  Equity  will  insist 
upon  its  execution,  whether  the  person  named  exercises  it  or 
not. 

The  object  of  the  testator  in  conferring  this  discretioDtir 
power  on  his  executors  in  executing  the  trusty  was  to  secon^ 
certainly,  to  his  daughters,  for  the  suitable  maintenanoe  of 
themselves  and  their  families,  out  of  the  nett  income  of  their 
shares.  He  evidently  preferred  that  the  husbanc^  should 
have  the  disbursement  of  it,  but  for  fear  that  such  persons 
might  not  be  worthy  of  the  trust,  and  that  they  might  divert 
it  from  his  intended  purposes,  he  gives  the  trustees  power  to 
withhold  and  not  allow  it  to  go  into  their  hands^  unless  the/ 
think  it  prudent  to  do  so — that  is,  if  the  husband  is  a  pro- 
dent  and  safe  person  to  be  charged  with  the  means  for  the 
support  of  his  family,  then  they  may  allow  him  to  have  this 
fund.  The  executors,  feeling  that  Barnard  was  a  proper 
person  to  be  entrusted,  not  only  with  the  nett  income,  bnt 
with  the  execution  of  the  whole  trust,  decline  to  accept  the 
trust  themselves,  and  the  husband  is  duly  appointed,  and 
they  turn  over  the  whole  fund  to  him,  as  trustee,  and  in  do- 
ing so  they  allow  him  to  take  the  nett  income — it  was  pen- 
dent in  their  judgment  to  do  so,  and  no  doubt  to  the  bert 
interest  of  the  whole  trust  fund. 

Let  the  judgment  be  reversed. 


N^ 
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W.  £•  Perkins  and  DanieIj  Keith,  administrators,  eta, 
-  plaintiff  in  error,  vs.  Mariah  J.  Keith,  defendant  in 
•   error* 

1.  P.  some  time  after  the  intermarriage  of  his  daughter  with  K.,  placed 
some  slaves  in  their  possession  with  the  distinct  agreement  and  under- 
standing between  the  father  and  husband,  that  the  possession  of  said 
B^roes  shall  not  operate  as  a  gift  or  otherwise  vest  title  in  the  husband, 
Imi  was  for  the  separate  benefit  of  the  wife  and  such  children  as  she 
might  thereafter  have,  and  that  the  father  would  at  a  convenient  time 
execute  a  deed  in  writing  conveying  said  negroes  to  the  husband  in 
tnist  for  the  purposes  aforesaid.    The  husband  died  before  the  instm- 

■  ment  was  executed,  and  his  administrator  proposed  distributing  this 
property  as  a  part  of  his  estate :  Heldf  that  upon  a  bill  filed  for  that 
purpose,  a  Court  of  Equity  would  restrain  the  administrator  from  con- 
trolling this  proper^,  and  decree  a  conveyance  from  the  father  to  the 

'    daughter,  pursuant  to  the  original  agreement  and  understanding  of  the 

J-  parties,  the  father  not  objecting  thereto. 

In  Equity,  from  Quitman  Superior  Court.  Decision  on 
demurrer,  by  Judge  John  T.  Clark,  at  the  May  Term,  1863. 

Mariah  J*  Keith  filed  her  bill  in  equity,  in  Quitman  Supe- 
rior Court  against  Williamson  E.  Perkins  and  Daniel  Keith, 
as  the  administrators  de  bonis  non  of  George  W.  Keith,  de- 
oeased,  in  which  she  alleged,  that  in  the  month  of  October, 
1860,  she  intermarried  with  George  W.  Keith ;  that  in  the 
month  of  November  thereafter,  Williamson  E.  Perkins,  her 
father,  placed  in  the  poasession  of  her  husband  four  negro 
slaves,  with  the  express  agreement  and  understanding  by  and 
between  her  said  husband  and  father,  that  the  negroes  were 
given  to  him  in  his  own  right,  but  in  trust  for  tlie  sole  and 
separate  use  and  benefit  of  the  complainant,  and  such  child 
or  children  as  sne  might  thereafter  have,  free  from  the  debts 
or  liabilities  of  the  said  George  W.  Keith,  or  any  future 
husband  of  the  complainant,  and  that  at  some  convenient 
time  in  the  future,  her  said  father  would  execute  a  deed  in 
writing,  conveying  the  negroes  to  the  said  Keith  in  trust  for 
the  uses  and  purposes  before  stated ;  that  the  said  George 
W.  Keith,  at  the  time  of  his  marriage  with  the  complainant, 
had  three  minor  children  by  a  former  wife ;  that  said  chil- 
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dren  were  still  in  life  and  still  minors;  that  the  execution  of 
the  deed  aforesaid  was  delayed  from  time  to  time,  notwith- 
standing its  execution  was  desired  and  repeatedly  urged  by 
the  said  George  W.  Keith  until  the  22d  of  January,  186^ 
when  George  W.  Keith  died;  that  Joseph  H.  Keith,  a  brother 
of  the  said  George  W.  Keith,  obtained  letters  of  administn- 
tion  on  his  estate,  and  took  possession  of  said  n^;roe8  as 
the  property  of  the  said  George  W.  Keith ;  that  the  said 
Joseph  H.  Keith  died  shortly  thereafler,  and  Daniel  Keith, 
the  father  of  the  said  George  AV.  Keith,  obtained  letteiB  of 
administration  de  bonU  non  on  said  estate,  and  also  obtained 
letters  of  guardianship  of  the  persons  and  property  of  said 
three  minor  children ;  that  said  Daniel  Keith  took  possession 
of  said  negroes,  and  had  them  appraised  as  a  part  of  the  estate 
of  said  George  AV.  Keith,  and  proposes  to  distribute  aaid 
negroes  amongst  all  the  heirs  of  the  said  George  W.  Keith, 
and  will  soon  make  application  to  the  proper  Court  for  an 
order  thus  distributing  them,  unless  restrained. 

The  bill  prays,  amongst  other  things,  that  the  negroes  maj 
be  vested  in  a  trustee,  and  delivered  to  such  trustee,  for  com- 
plainant's separate  use,  according  to  the  original  agreement 
of  the  parties. 

The  defendants  set  up  a  general  demurrer  to  the  bill  for 
want  of  equity,  which  demurrer  was  overruled  by  the  pre- 
siding Judge,  and  that  decision  is  the  error  complained  o£ 

George  L,  Peavy,  for  plaintiff  in  error, 

Strozier,  representing  Wimberly,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  C.  J.,  delivering  the  opinion. 

The  capital  defect  in  the  argument  of  our  young  brother, 
if  he  will  pardon  the  criticism,  is,  in  treating  this  as  a  con- 
test between  the  husband,  or  representative  of  the  deceased 
husband,  and  the  wife  or  widow,  instead  of  the  father  of  the 
wife  and  his  daughter,  who  are  really  the  parties  to  the  cut 
The  argument  is  highly  creditable  to  the  research  and  indoh 
try  of  plaintiff's  counsel.    The  proposition  assumed  by  Mt 
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'EeaLVjf  and  fully  sustained  by  his  authorities^  need  not  be 
eontroverted  for  the  purposes  of  this  decision. 

It  is  contended  that  a  Court  of  Equity  will  not  enforce 
the  execution  of  a  voluntary  contract.  Concede  this  to  be 
tme,  William  E.  Perkins^  the  father^  is  not  resisting  the  bill, 
bnt  CO  the  contrary,  is  willing  and  desirous  to  settle  this 
property  upon  his  daughter,  and  any  children  which  she  may 
have,  in  fulfilment  of  his  promise  when  he  permitted  the 
slaves  to  go  into  possession  of  her  and  her  husband. 
'  Again,  it  is  said  that  as  between  different  volunteers  a 
Cbart  of  Equity  will  not  generally  interfere,  but  will  leave 
parties  where  it  found  them.  In  this  case  the  practical  appli« 
cation  of  this  doctrine  would  be  to  turn  over  these  negroes  to 
Mr.  Perkins,  he  Iiaviug  never  parted  with  the  title.  He 
placed  them  in  the  possession  of  his  son*in-law  as  a  loan, 
temporarily,  until  a  settlement  could  be  made  upon  his 
daughter. 

Further,  it  is  argued,  that  a  parol  agreement,  after  mar- 
riage, to  make  a  settlement  upon  a  wife,  is  nudum  pactum^ 
and  that  even  a  parol  agreement  before  should  be  evidenced 
by  writing,  under  the  Statute  of  Frauds. 

This  is  not  an  agreement  made  by  the  husband  either  be- 
Ibre  or  after  marriage,  nor  is  it  a  contest  between  the  wife ' 
and  the  children  by  a  former  wife  of  the  husband.  The 
property  loaned  by  the  father  is  found  in  the  possession  of 
the  hnsband  at  his  death.  The  administrator  of  the  husband 
proposes  to  distribute  it  as  a  part  of  the  husband's  estate, 
amongst  his  widow  and  the  children.  The  widow  interposes 
by  bill,  alleging  that  the  negroes  in  dispute  are  no  portion  of 
the  assets  of  her  deceased  husband's  estate.  For  that  her 
fkther  after  her  intermarriage  with  George  W.  Keith,  placedir 
tiie  property  in  his  possession,  with  the  express  understand- 
ing and  agreement  between  the  btisband  and  father,  that  the 
possession  should  not  operate  as  a  gift  to  the  said  George  W., 
or  otherwise  vest  the  title  in  him,  but  was  for  the  separate 
.  IfOnefit  of  the  complainant  and  such  child  or  children  as  she 
^yight  thereafter  have,  and  it  was  further  stipulated  by  the 
^•rtieSi  that  at  some  convenient  time  thereafter,  a  deed  should 
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be  execated  in  writing,  conveying  the  property  in  trust  to  the 
said  George  W.  Keith,  for  the  purposes  aforesaid.  He  died 
before  the  instrument  was  made. 

These  iacts  being  admitted,  as  they  are  by  the  demurrer, 
ought  not  the  administrator  of  the  deceased  husband  to  be 
restrained  from  administering  this  property,  and  ought  noi 
the  father  to  be  decreed  to  execute  a  title  pursuant  to  his 
promise  ? 

But  it  is  finally  insisted,  that  in  case  of  a  portion  secured 
by  settlement,  a  distributive  share  in  case  of  intestacy  to  the 
full  amount  of  the  portion,  will  be  decreed  a  satis&ctioQ,  or 
more  properly  speaking,  a  performance,  and  if  the  distribotiya 
share  is  of  less  value  than  the  portion,  it  will  be  decreed  t 
performance  pi^o  ianto. 

Here,  again,  the  controversy  is  considered  between  the  wife 
and  tiie  deceased  husband.  What  portion  has  he  settled  op6a 
his  wife,  and  what  has  a  gifl  made  to  her  by  her  father  to  do 
with  any  distributive  shares  which  she  may  be  entitled  to 
from  her  husband's  estate? 

In  conclusion,  we  would  state  the  law  of  this  case  to  be  ' 
this :  The  owner  of  an  equitable  title  has  the  right  to  de- 
mand the  conveyance  of  the  legal  title,  27  Georgia,  Bep. 
372 ;  and  it  is  no  objection  in  the  administrator's  moatb,  that 
the  bill  seeks  the  enforcement  of  a  voluntary  agreement  to 
convey.  16  Ga.  Rep.,  49  ;  27  Ga.  Rep.,  36  ;  28  Ga.  Rep, 
74 ;  1  White  &  Tudor's  Leading  Cases,  top  page  176-8-9, 
216,  218,  219. 

Judgment  affirmed.     Let  the  defeudants  answer. 
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Oabriel  Mater,  plaintiff  in  error,  vs.  Thomas  H.  Dawson, 

defendant  in  error. 

1.  New  trial  sought  on  the  groand  of  error  in  the  verdict,  refased  on 
accoant  of  great  conflict  in  the  evidence. 

Motion  for  new  trial,  in  Dougherty  Superior  Court.  De- 
cided by  Judge  Richard  H.  Clark,  at  the  June  Term,  1863. 

This  was  an  action  brought  by  Thomas  H.  Dawson  against 
Gabriel  Mayer,  to  recover  damages  for  an  alleged  breach  of 
warranty  of  the  soundness  of  a  horse. 

The  testimony  adduced  on  the  trial  of  the  case  in  the  Court 
below,  developed  the  facts  following,  that  is  to  say  : 

On  the  first  day  of  May,  1856,  at  Isabella,  in  the  county 
of  Worth,  Dawson  purchased  a  light-bay  horse  from  Mayer, 
for  which  he  paid  the  sum  of  '8200  00,  Mayer  expressly  war- 
ranting the  horse  to  be  sound.  In  behalf  of  the  plaintiff 
there  were  five  witnesses  sworn,  from  whose  testimony  it 
appeared  that  on  the  day  that  the  plaintiff  bought  the  horse, 
or  on  the  day  after  the  trade,  the  horse  was  afflicted  witli  a 
ooagh  that  indicated  bellows  or  heaves ;  that  the  cough  con- 
tinned  to  such  an  extent,  and  with  such  severity  as  to  render 
the  horse  valueless.  One  of  the  witnesses,  who  had  long 
been  familiar  with  the  diseases  of  horses,  and  the  remedies 
applied  for  their  cure,  gave  it  as  his  opinion  that  the  horse's 
wind  was  permanently  injured,  and  that  the  disease  could  not^ 
be  cured.  All  of  the  plaintiff's  witnesses  agreed  that  the 
hone  breathed  with  difficulty,  coughed  constantly,  and  was 
Worthless. 

In  behalf  of  the  defendant  there  were  also  five  or  six  wit- 
nesses sworn,  who  testified  that  they  knew  the  horse  well,  and  * 
that  in  their  judgment  he  was  sound.  One  of  the  defend- 
ant's witnesses,  who  testified  very  strongly,  was  discredited 
^  the  score  of  general  bad  character,  by  one  of  the  jurors 
^ho  tried  the  case. 

When   the  testimony  had  closed,   the  presiding  Judge 
'^^rged  the  jury,  amongst  other  things :    "  That  if  they  were 
'n^sfied  from  the  evidence  that  the  horse  was  sound  on  the 
Vol.  xxkiu — 34, 
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daj  of  sale,  although  he  may  have  become  unsound  on  the 
day  after  the  sale,  the  defendant  was  not  liable  on  his  war- 
ranty." 

"  That  the  plaintiff  must  make  out  his  case  to  the  satisfac- 
tion of  the  jury;  he  must  not  leave  it  doubtful,  either  from 
ihe  circumstances  which  surround  it,  or  from  the  cliaraderof 
his  witnesses.'^ 

'^  That  the  jury  are  not  authorized  to  find  according  to  the 
weight  of  probability  only,  and  that  the  evidence  should  so 
preponderate  in  favor  of  the  plaintiff  as  to  satisfy  the  jnry 
that  he  is  clearly  entitled  to  recover,  or  it  is  their  doty  to 
find  for  the  defendant." 

These  instructions  were  given  to  the  jury  at  the  request  of 
counsel  for  the  defendant. 

The  jury  found  for  the  plaintiff  $200  00,  with  interest 
and  costs  of  suit. 

Counsel  for  the  defendant  then  moved  for  a  new  trial  on 
the  following  grounds : 

Ist.  Because  the  jury  found  contrary  to  law, 

2d.  Because  the  jury  found  contrary  to  the  evidence. 

3d.  Because  the  verdict  is  without  evidence  to  support  it, 
the  weight  of  evidence  greatly  preponderating  against  it 

4th.  Because  the  jury  found  contrary  to  the  charge  of  the 
Court,  as  hereinbefore  set  forth. 

5th.  Because  since  the  trial  he  has  discovered  evidence  (of 
which  he  knew  nothing  before)  by  which  he  can  abundantly 
support  the  witness  which  the  plaintiff  had  attacked. 

Judge  Allen,  who  presided  at  the  time  of  the  trial|  graated 
the  rule  nisi  for  a  new  trial,  but  when  it  came  on  for  a  b^ 
ing  before  Judge  Clark,  he  discharged  the  rule,  and  refosed 
the  new  trial. 

This  decision  is  the  error  alleged  in  the  record. 

Samuel  D.  Irwin,  for  plaintiff  in  error. 
Strozier  &  Smith,  contra. 
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By  the  Court — Jenkixs,  J.,  delivering  the  opinion. 

The  error  complained  of  is  the  refusal  of  the  Court  below 
to  grant  a  new  trial  on  account  of  error  in  the  verdict 

The  charge  of  the  Court  to  the  jury  was  quite  as  favo- 
rable to  the  defendant  as  he  could  desire.  It  was  eminently 
an  issue  of  fact.  There  was  great  conflict  in  the  evidencei 
the  solution  of  which  was  the  province  of  the  jury^  and  we 
think  the  Court  below  very  properly  refused  to  disturb  the 
verdict.     The  judgment  is  affirmed. 

Let  the  judgment  be  affirmed. 


J06IPH  A.  Davis,  plainti£f  in  error,  va.  The  State  of 

Geobgia,  defendant  in  error. 

1.  Statutory  meaning  of  the  term  '*  costs,"  as  applied  to  proceedings  in 
Coortf. 

%  Under  the  Act  of  April  17,  1863,  entitled  <<  an  Act  to  provide  for  the 
payment  of  expenses  incurred  under  '  an  Act  to  prevent  the  spread  of 
imall-pox  in  this  State,'  assented  to  December  11th,  1862,'^  the  fees 
of  the  Solicitor  General,  representing  the  State,  in  an  issue  thereby 
tirecftod,  are  not  taxable  in  the  bill  of  costs,  to  be  paid  by  the  claimant. 

Motion  to  tax  Solicitor's  fees,  in  Dougherty  Superior 
Court  Decided  by  Judge  Richard  H.  Clark,  at  the  June 
Term,  1863. 

Dr.  Joseph  A.  Davis  filed  his  petition  in  the  Superior 

Court  of  Dougherty  county,  setting  forth  a  claim  against 

^  State  of  Georgia  for  professional  services  rendered  to  pa- 

pleats  in  said  county  afflicted  with  small-pox.    The  claim 

^Qtoonted,  in  the  aggregate,  to  $3,200,  some  of  the  items 

*^>Uig  for  moneys  paid  &ut  by  the  petitioner  for  the  small- 

PQX  hospitals  in  said  county. 

The  claim  was  tried  by  a  special  jury,  u])on  proof  sub- 

tted,  and  the  State  was  represented  by  L.  P.  D.  Warren, 

[.,  Solicitor  General  of  the  Southwestern  Circuit.    The 

ty  returned  a  verdict  in  favor  of  Dr.  Davis  for  $2,746  60. 


532     *    SUPREME  COURT  OF  GEORGIA. 


DftTiB  VS.  The  State  of  Georgia. 


The  Solicitor  Greneral  moved  to  tax  in  the  bill  of  cost, 
against  the  petitioner,  his  fee  of  ten  per  centum  on  the 
amount  recovered,  which  motion  was  allowed  by  the  presi- 
ding Judge  ;  and  the  writ  of  error  in  this  case  is  prosecuted 
to  reverse  that  judgment 

Vason,  Davis  &  Company,  for  plaintiff  in  error. 

L.  P.  D.  Wauben,  contra. 

By  the  Court. — Jenkins,  J.,  delivering  the  opinion. 


This  is  a  proceeding  under  the  Act  of  April  17th,  1863^ 
entitled  "  an  Act  to  provide  for  the  payment  of  expenses 
incurred  under  *  an  Act  to  prevent  the  spread  of  small-pox 
in  this  State,'  assented  to  December  11th,  1862."  By  the 
last  mentioned  Act  it  is  provided  that  the  Inferior  Court  of 
any  county,  in  which  small-pox  may  appear,  are  autllO^ 
ised  and  empowered  to  provide  a  suitable  hospital  for  such 
patients,  and  to  furnish  them  with  medical,  and  any  other 
attention  required.  It  is  further  provided  "  that  said  Court 
shall  have  all  accounts  (for  services  under  said  Act)  properly 
audited,  and  forwarded  to  his  Excellency  the  Governor,  who 
shall  draw  his  warrant  upon  the  Treasury  for  the  amouot 
set  forth  in  said  account  or  accounts."  Very  ruany  of  these 
accounts  being  considered  exorbitant,  the  Legislature  in 
April  last  passed  the  Act  whose  title  is  quoted  above, 
whereby  parties  interested  in  them  are  authorized  to  file  their 
petitions  in  the  Superior  Court  of  the  county  (wherein  the 
services  were  rendered)  as  against  the  State,  setting  forth 
his  claim,  which  shall  be  tried  by  a  special  jury  upon  proof. 
It  is  nlso  provided  that  on  the  trial  of  such  claims,  the  State 
shall  be  represented  by  the  Solicitors  General  of  their  re- 
spective circuits  in  which  they  may  be  tried  ;  "  the  COST  to 
be  paid  by  the  claimant  in  all  cases,'' 

The  case  before  Court  was  one  of  this  class,  and  the  jury 
found  for  the  claimant  a  less  amoimt  than  lie  claimed.  The 
Court  below  decided  that  the  Solicitor  General  defending 
the  State  was  entitled  to  ten  per  cent,  upon  the  amoant 
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found  to  be  due,  and  ordered  that  that  sum  be  taxed  in  the 
hill  of  costs  against  the  claimant ;  the  claimant  excepted, 
and  the  correctness  of  this  ruling  is  the  sole  question  pre- 
sented by  this  record. 

1.  The  term  "  costSy^  as  applied  to  proceedings  in  a  Court 
of  Justice,  has,  in  the  acceptation  of  the  profession,  and  by 
the  practice  of  all  Courts  in  Georgia,  a  well  understood 
meaning.  It  includes  all  charges,  fixed  by  statute,  as  com- 
pensation for  services  rendered  by  officers  of  the  Court  in  the 
progress  of  the  cause. 

2.  It  does  not  embrace  fees,  to  which  counsel  prosecuting 
or  defending  may  be  entitled  by  contract,  express  or  implied, 
between  them  and  their  clients.  No  reason  occurs  to  us, 
why  a  different  rule  should  be  applied  where  the  State  vol- 
untarily becomes  a  party  litigant.  This  obvious  constnic- 
tion  is  moreover  commended  by  its  consonance  with  the 
jnstice  of  the  case.  Unless  constrained  by  express  enact- 
ment, or  necessary  Implication,  we  would  not  be  justified  in 
imposing  this  burthen  upon  a  party,  driven  by  the  State 
into  the  Courts  to  obtain  compensation  for  services  rendered 
by  authority  of  law. 

We  think  the  ruling  of  the  Court  was  erroneous,  and 
mnst  be  reversed. 

Let  the  judgment  be  reversed. 


;  iSf.  A.  Hardee  &  Company,  plaintiffs  in  error,  vs.  John  T. 
■  Howard  and  others,  defendants  in  error. 


g3Lii^  When  A  draws  on  B  an  accommodation  acceptor,  promifiing  to  place 
mtftDS  in  his  hands  to  meet  the  draft,  payable  at  bank  at  its  maturity, 
Md  ftiptilating,  in  case  of  failure,  to  pay  him  ten  per  cent,  on  the  prin- 
cipal and  interest  of  the  drafl,  as  stipulated  damages:  Udd^  That  thig 
^   3a  aot  a  penalty,  but  that  the  agreement  of  the  parties  may  be  inferred. 

lUsumpsit,  in  Terrell  Superior  Court.  Tried  before  Judge 
m  T.  Clark,  at  May  Term,  1863. 
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This  was  an  action  brought  by  N.  A.  Hardee  &  Company 
against  John  T.  Howard,  John  B.  Vanover,  and  John  T. 
Sims,  to  recover  the  principal,  interest,  and  stipulated  dam- 
ages, due  on  the  following  draft  and  agreement,  to-wit : 

I 

"  Dawbon,  Ga.,  30th  May,  1860. 
"  Five  months  after  date,  pay  to  the  order  of  8.  R.  We8- 
ton,  agent,  at  the  Merchants  &  Planters'  Bank,  of  G^rgn^ 
at  Savannah,  Ga.,  $2,370  85,  for  value  received,  and  charge 
the  same  to  the  account  of  your  obedient  servant-s. 

"  John  T.  Howabd. 
"J.  B.  Vanovbb. 
"John  T.  Siks. 
"  To  Messrs.  N.  A.  Hardeb  &  Company/' 

^^  I  hereby  promise  and  agree  with  the  acceptors  of  the 
above  draft,  that  if  I  fail  to  send  to  them,  in  time,  oottoft 
sufficient  to  satisfy  the  same  at  maturity,  then,  and  in  that 
case,  I  bind  myself,  my  heirs,  executors,  administrators  and 
assigns,  to  pay  to  the  said  acceptors  ten  per  cent,  upon  the 
principal  and  interest  of  the  aforesaid  draft,  as  stated  sod 
liquidated  damages  therefor. 

"  John  T.  Howard. 

"J.  B.  Vanoveb. 

"  John  T.  Sims." 

When  the  case  was  called  up  and  ready  for  a  hearing, 
the  plaintiffs  introduced  in  evidence  the  draft  which  had 
been  accepted  and  paid  by  them,  together  with  the  agree- 
ment aforesaid,  and  closed. 

The  presiding  Judge  instructed  the  jury  that  the  written 
agreement  to  pay  the  ten  per  cent,  damages  was  not  binding 
upon  the  defendants  ;  and  the  jury  returned  a  verdict  in 
accordance  with  the  instructions.  This  charge  of  the  pre- 
siding Judge  is  the  error  complained  of. 

D.  A.  Vason,  for  plaintiff  in  error. 

P.  J.  Strozier,  contra. 
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By  the  Oourt. — ^Lumpkin,  C.  J.,  delivering  the  opinion. 

The  law  applicable  to  this  case  has  already  been  stated  in 
the  case  of  Sutton  against  Howard,  decided  at  this  term.  I 
mnst  add  that  whether  the  sum  stipulated  to  be  paid  in  cases 
of  this  sort  is  to  be  considered  a  penalty  or  as  liquidated 
damages — does  not  depend  upon  what  the  parties  designate 
the  contract,  but  Courts  are  to  gather  their  intention  from 
the  whole  instrument  taken  together,  and  construe  it  ac* 
cordingly. 

In  Sainter  vs.  Ferguson,  7  C.  B.,  716-728,  where  the 
agreenient  was  '^  in  consideration  that  A,  of  M,  surgeon,  will 
engage  the  undersigned,  B,  as  assistant  to  him  as  surgeon, 
I,  the  said  B,  promise  the  said  A  that  I  will  not  at  any 
time  practice  as  surgeon  at  M,  or  within  seven  miles  thereof, 
ander  a  penalty  of  £500,"  this  was  held  to  be  liquidated 
damages.  Coleman,  J.,  said  :  "Although  the  word  'penalty* 
—which  would  prima  facie  exclude  the  notion  of  stipulated 
laoiages — ^is  used  here,  yet  wo  must  look  at  the  nature  of 
the  agreement  and  the  surrounding  circumstances  to  see 
whether  the  parties  intended  the  sum  mentioned  to  be  a 
penalty  or  stipulated  damages.  Considering  the  nature  of 
this  agreement,  and  the  difficulty  plaintiff  would  be  under 
In  showing  what  specific  damage  he  had  sustained  from  de- 
fendant's breach  of  it,  I  think  we  can  only  reasonably  con- 
)true  it  to  be  a  contract  for  stipulated  and  ascertained 
iamages."  ^ 

SOj  on  the  other  hand,  the  mere  use  of  the  words  "  liqui- 
lated  damages,"  is  not  decisive  against  the  sum  being  held 
to  be  a  penalty.     Kemble  vs.  Farrer,  6  Bingham,  141. 

I  repeat  what  was  said  in  Sutton  vs.  Howard,  namely : 
That  the  mere  largeness  of  the  sum  fixed  will  not,  per  se^  be 
mfficient  to  hold  it  to  be  a  penalty. 

What  is  this  agreement  ?  Messrs.  John  T.  Howard,  J. 
B.  Vanover,  and  John  T.  Sims,  drew  on  Messrs.  N.  A. 
Bbrdee  &  Company,  in  favor  of  S.  B.  Weston,  agent,  a  draft 
itr  $2>370  85,  payable  at  the  Merchants  &  Planters'  Bank 
if  Oeoxgia,  at  Savannah,  promising  and  agreeing  with  the 
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acceptors  that  if  they  failed  to  send  them  ia  time  cotton 
sufficient  to  satisfy  the  same  at  maturity,  then,  aud  in  thit 
case,  they  bind  themselves,  their  heirs,  etc.,  to  pay  to  the  said 
acceptors  ten  per  cent,  on  the  principal  and  interest  of  the 
aforesaid  draft,  as  stated  and  liquidated  damages  therefor. 
The  contract  is  violated — the  cotton  is  not  sent — ^the  accep- 
tors have  to  pay  the  draft,  and  they  now  sue  to  recover  the 
principal  and  interest  of  the  draft — with  ten  per  cent,  thereon 
— to  indemnify  themselves.  Is  the  sum  fixed  by  the  parties 
for  this  purpose  unreasonable  ?  How  can  the  plain tiffi  show 
what  specific  damage  they  have  sustained  from  the  defend- 
ant's breach  of  the  contract  ? 

We  think  this  a  stronger  case  than  that  of  Satton  m 
Howard.  In  that  case,  there  was  a  technical  rule  apparentlj 
in  the  way,  to- wit :  that  where  the  payment  of  a  snuUler  siim 
is  secured  by  a  larger,  the  sum  agreed  for  must  alwayn  be 
considered  as  a  penalty.  No  such  difficulty  exists  in  the 
present  case,  and  we  endeavored  to  show  that  rule,  as  broadly 
laid  down  in  the  books,  required  modification,  and  reaOf, 
when  properly  understood,  was  not  in  the  way  in  that  case. 

We  hold,  therefore,  that  the  presiding  Judge  misdirected 
the  jury  upon  the  point  of  law  involved. 

Let  the  judgment  be  reversed. 


Lewis  G.  Sutton,  administrator,  etc.,  plaintiff  in  error,  vs. 
John  T.  Howard,  James  Henderson,  and  Wm.  H. 
Turner,  defendants  in  error. 

1.  The  intention  of  the  parties  is  mainly  to  be  considered  in  determining 
whether  an  agreement  is  a  penalty  or  liquidated  damages. 

2.  Courts  will  not  relieve  against  liquidated  or  ascertained  damages,  un- 
less it  would  be  unconscionable  and  oppressive  to  enforce  them. 

Assumpsit,   in   Terrell   Superior  Court.      Tried   before 
Judge  John  T.  Clark,  at  the  May  Term,  1863. 

This  was  an  action  brought  by  Lewis  G.  Sutton,  as  the 
administrator  of  Thomas  J.  Johnson,  deceased,  against  John 
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T.  Howard,  James  HendersoD,  and  William  H.  Turner,  to 
recover  the  sum  specified  in  a  written  agreement,  of  which 
the  following  is  a  copy,  to-wit : 

"  Albany,  June  15th,  1857. 
"  I,  John  T.  Howard,  have  this  day  purchased  of  Thomas 
J.  Johnson  his  plantation,  some  stock,  and  growing  crop  on 
said  plantation,  in  Dougherty  county,  at  the  price'of  $13,000, 
The  inducement  to  which  trade  by  the  said  Thos.  J.  John- 
son is,  that  he  shall  have  that  sum  in  cash,  in  hand, 
promptly,  on  the  Ist  day  of  January  next,  which  it  is  my 
contract  and  obligation  to  do  at  that  time  ;  and  in  case  I 
should,  from  any  cause  or  circumstance  whatever,  fail  to  pay 
promptly  on  the  day  it  matures  a  note  which  1  have  this 
day  given,  in  part  payment  of  said  purchase  money,  for  the 
nim  of  $7,650,  due  and  payable  to  the  said  Thomas  J.  John- 
son, or  bearer,  at  the  agency  Marine  Bank,  Albany,  Ga.,  on 
the  let  day  of  January  next,  to  which  note  James  Hender- 
son and  Henry  Turner  are  securities,  then,  and  in  that 
svent,  as  a  compensation  for  any  loss  he  may  sustain  by  not 
l^etting  the  money  promptly  according  to  the  terms  of  the, 
contract,  we,  or  either  of  us,  promise  to  pay  the  said  Thomas 
J.  Johnson  the  further  sum  of  $2,000,  in  addition  to  the 
said  sum  of  $7,650,  it  being  considered  by  the  said  Johnson 
sind  Howard  as  the  difference  between  cash  and  credit  in  a 
trade  of  this  amount ;  and  in  case  the  said  note  for  $7,650 
is  promptly  met,  on  the  day  it  matures,  then  this  note  or 
obligation  is  to  bo  void  and  of  no  effect.  • 

"John  T.  Howard. 

"James  Henderson. 

"  Wm,  H.  Turner. 
^*  Test :  Sam.  D.  Irwin,  Notary  Public,  [seal.]" 

When  the  case  was  called  for  a  hearing,  the  plaintiff  of- 
iWed  this  written  agreement  in  evidence,  and  upon  objeo- 
bion  being  made  thereto  on  the  ground  that  the  same  was 
'*  illegal,  usurious,  and  void,  that  it  was  in  the  nature  of  a 
Moalty  or  forfeiture,  and  not  damages  liquidated  and  agreed 
tpon  by  the  parties,*'  the  presiding  Judge  repelled  the  evi- 
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dence,  and  awarded  judgment  of  non-suit  against  the  plain- 
ti£f.    Error  is  assigned  on  that  decision. 

S.  D,  Irwin,  for  plaintiff  in  error. 
Strozieb  &  Smith,  contra. 

By  the  Court. — Lumpkin,  C.  J.,  delivering  the  opinioo. 

Mr.  Brown,  in  his  Commentaries  upon  the  Common  Law, 
remarks,  that  ^'  in  written  contracts,  whether  special  or 
simple,  giving  rise  respectively  to  actions  of  covenant  and  of 
asaumpsit,  it  not  unfrequently  happens  that  the  parties 
themselves  assume  to  define  the  precise  amount  of  liabilitj 
which  shall  be  incurred  for  breach  of  contract.    If  so,  and 
it  appears  that  the  amount  thus  specified  is  really  intended 
as  liquidated  (or  ascertained)  damages,  the  jury  will  be  re- 
lieved from  any  inquiry  touching  the  amount  of  compensa- 
tion to  be  awarded  to  the  plaintiff,  but  will,  under  the  direc- 
tion of  the  Judge,  find  the  precise  sum  agreed  upon  and  stip- 
ulated to  be  paid  by  the  parties."     (Page  634.) 

We  apprehend  this  extract  contains  the  law  of  this  case, 
and  that  to  the  rule  thus  laid  down  there  ishould  be  appended 
this  qualification,  to- wit :  that  in  case  of  an  unconscienable 
and  oppressive  bargain,  the  jury  is  sometimes  allowed  to 
disregard  the  precise  terms  of  the  agreement  actually  con- 
cluded, and  to  give  fair  and  equitable  damages. 

Who  can  read  the  contract  between  Johnson  and  Howard 
and  doubt  wtat  was  the  intention  of  the  parties  ?  The 
property  sold  by  the  former  to  the  latter  was  estimated,  at 
a  credit  sale,  to  be  worth  $15,000;  at  a  cash  sale,  $13,000, 
The  one  party  sells  and  the  other  buys  with  this  xnAer- 
standing.  The  purchaser  fails  to  pay  cash,  as  he  agreed  to 
do.  Now  if  it  be  true  that  where  a  person  makes  a  contract 
and  breaks  it  he  must  pay  the  whole  damage  sustained,  is  it 
not  right  that  Howard  should  pay  the  $2,000  ? 

Again  :  if  where  a  party  sustains  a  loss  by  reason  of  a 
breach  of  contract  he  is,  so  far  as  money  can  do  it,  to  b» 
placed  in  the  same  situation  with  respect  to  damages  aa  if 
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the  contract  had  been  performed,  is  not  Johnson  entitled  to 
the  $2,000  ? 

Is  the  sum  of  $2,000,  the  diiference  between  cash  and 
credit  in  the  sale  of  property  amounting  to  $15,000,  so  un- 
coDscienable  and  oppressive  as  to  require  the  Courts  to  re- 
lieve against  it  ?  It  is  not  disputed,  indeed  the  books  are 
full  of  cases,  that  if  the  contract  had  been  for  $15,000,  to 
be  discharged  upon  the  prompt  payment  of  $13,000,  that 
it  would  have  been  valid.  Is  there  any  difference  in  prin- 
ciple between  that  case  and  this  ?  Indeed,  was  not  that  sub* 
itantially  the  contract  between  the  parties  ? 

Believing,  as  we  do,  that  the  $2,000  was  not  a  penalty, 
lad  having  nothing  of  the  semblance  of  usury,  but  that  the 
mm  agreed  upon  by  the  parties  to  compensate  Johnson  for 
bis  damages  for  want  of  prompt  payment,  and  that  said 
tmotiDt  is  not  so  unconscienable  and  unreasonable  as  to  be 
relieved  against  by  the  Court,  we  reverse  the  Circuit  Judge 
for  rejecting  the  instrument  sued  on  and  awarding  a  non-suit. 

Let  the  judgment  be  reversed. 


Geobge  Carrol,  d  al.,  plaintiflfe  in  error,  vs.  Joab  J.  Gil- 
lion,  defendant  in  error. 

1.  Declarations  of  a  tenant  in  possession  made  at  the  time  of  taking 
possession  or  while  in  actual  occupancy  to  explain  the  character  and 
extent  of  his  possession,  are  admissible  as  parts  of  the  res  gestw^  bat 
when  they  constitute  a  narrative  or  a  statement  of  a  past  transaction, 
they  are  in  admissible. 

2.  Gbtting  rails,  boards,  shingles,  basket  wood,  and  timber  for  building 
hoases,  from  a  woodland  or  unenclosed  lot,  are  not  such  acts  of  own- 
ership as  will  constitute  adverse  possession. 

I.  Extending  an  enclosure  on  adjoining  land  over  the  line  of  another  lot 
some  ten  or  fifteen  feet,  and  taking  within  such  enclosure  a  strip  of 

.  land  of  that  width,  and  running  half  across  the  lot  under  a  claim  of 
title,  is  not  that  open,  notorious  and  important  adverse  possession,  as 
would  ripen  into  a  title? 

■-^eoiment  and  motion  for  new  trial,  in  Dougherty  Supe- 
!ior  Coarty  decided  by  Judge  Clark,  at  Jane  Term,  1863. 
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For  the  facts  of  this  case,  see  the  opinion  of  the  Court. 

L.  P.  D.  Warren,  for  plaintiff  in  error. 

P.  J.  Strozier,  for  defendant  in  error. 

By  the  Court — Lyon,  J.,  delivering  the  opinion. 

This  was  an  action  of  ejectment  for  the  recovery  of  lot  of 
land,  No.  139,  in  the  third  district  of  Dougherty,  by  the  hein- 
at-]aw  of  Jolm  Guyton,  deceased,  who  were  shown  to  be  his 
widow,  Ann  Guyton;  his  daughter,  Tabitha  Guyton,  and  two 
deceased  sons,  Charles  Guyton,  represented  by  George  Cuiol, 
as  his  administrator,  and  Thomas  N.  Guyton,  represented  hf 
Elvira  L.  Guyton,  as  administratrix,  and  Francis  Thomtf^ 
as  administrator,  on  his  estate.  The  plaintiff  put  in  proofs 
grant  from  the  State  of  Georgia  to  Matthew  Favor ;  a  died 
from  Matthew  Favor  to  Richard  J.  Willis ;  deed  from  Richud 
J.  Willis  to  Thomas  Baber,  land  a  deed  from  Thomas  Baber 
to  John  Guyton,  all  recorded ;  letters  of  administration  on 
the  estate  of  Charles  Guyton  to  George  Carrol,  and  letters  of 
administration  on  the  estate  of  Thomas  X.  Guyton  to  Elvira 
L.  Guyton,  and  Francis  Thomas.  The  loctis  being  admitted 
the  plaintiff*  closed. 

Defendant  offered  one  William  S.  Jarvis  as  witness,  who 
testified  that  he  knew  the  lot  of  land  and  had  been  acquainted 
with  it  for  a  long  time ;  that  Joab  J.  Gillion,  the  defendant, 
first  went  into  possession  of  said  land  in  April,  1845,  and 
cleared  and  enclosed  ten  or  fifteen  feet  over  the  west  line  of 
the  land  ;  that  Gillion  told  him  he  bought  it  at  Newton  at 
that  time,  and  that  his  possession  began  at  that  time,  and 
that  he  claimed  the  whole  lot  of  land  from  that  time  to  the 
present ;  that  he  used  the  land  for  getting  rails,  w^ood  and 
timber,  for  any  purpose  he  wished,  as  men  usually  use  their 
wood  lands;  that  he  (Gillion)  enclosed  the  ten  or  fifteen  feet 
for  the  express  purpose  as  he  said  of  taking  possession  of  the 
lot  of  land,  and  that  Gillion  cultivated  from  that  time  to  the 
present,  and  that  he  had  every  year  gathered  the  crops  off  of 
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said  lands,  and  that  the  enclosure  extended  about  half  way 
down  the  land  line. 

Oro88'Examined — Said  that  he  had  known  the  land  sinoe 
1846,  after  Oillion  said  he  had  bought  it  at  Newton,  and 
that  he  took  possession  of  it  to  claim  it  under  said  purchase; 
that  he  used  it  for  cutting  timber  for  rails,  wood  and  other 
purposes ;  that  it  was  not  used  to  cut  such  timber  off  wild 
lands  adjoining  owner's  plantation ;  that  the  witness  was  a 
mere  boy,  sixteen  or  eighteen  years  old,  in  April,  1845 ;  he 
had  seen  the  numbers  first  in  1845,  and  had  seen  them  seve- 
ral times,  and  constantly  since  that  time,  and  had  seen  the 
blazes  on  the  lines;  did  not  recollect  what  kind  of  trees  the 
numbers  and  blazes  were  on ;  did  not  know  whether  they 
were  on  old  or  dead  or  live  or  green  trees ;  but  they  (the 
numbers)  looked  old  like  they  had  been  there  a  long  time 
and  had  not  been  cut  down,  and  did  not  know  whether  they 
were  dead  or  green  trees ;  had  given  his  answers  to  interro- 
gatories in  this  case;  does  not  recollect  that  he  swore  in 
those  answers  that  he  had  never  seen  the  numbers  on  the 
land,  and  don't  recollect  either  that  he  swore  in  his  answers 
to  these  interrogatories  that  the  first  land  enclosed  in  said  lot 
by  Gillion,  was  in  1853  ;  that  he  helped  Gillion  to  clear  the 
first  land  he  ever  cleared  on  said  land ;  that  he  is  the  nephew 
of  Gillion;  has  been  living  in  Terrell  county  for  about  three 
years,  but  was  now  in  the  act  of  moving  to  Dougherty  county 
to  settle  on  land  of  Gillion,  near  to  the  land  in  dispute;  that 
in  1853,  witness  helped  Gillion  to  clear  or  enclose  about 
one  hundred  acres  on  the  west  side  of  said  land ;  that  said 
land  was  worth  $20  per  acre,  and  $2  per  acre  for  rent,  and 
it  was  worth  about  $10  per  acre  to  clear  the  same ;  Charles 
W.  Roby  ran  away  from  Baker  county  about  1845. 
,  Defendant  introduced  and  put  in  evidence  a  deed  from 
Charles  W.  Roby,  as  Tax  Collector  of  Baker,  for  said  lot  of 
land  to  Joab  J.  Gillion,  he  being  the  purchaser  thereof  at  the 
sale  of  said  lot,  on  the  first  Tuesday  in  April,  1845,  before 
the  court-house  door  at  Newton,  in  Baker,  for  taxes  that  had 
been  assessed  by  said  Roby,  as  Tax  Collector  and  Receiver  for 
Baker  county,  on  and  against  said  lot  of  land  for  the  years 
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1839,  1840,  1841, 1842,  1843  and  1844,  for  the  aggregtte 

amount  of  eight  dollars  and  seventy-one  cents,  as  for  taxes 

in  arrears  and  unpaid  by  said  lot  for  said  years.     The  land 

was  knocked  off  in  paroels  to  Gillion,  at  the  aggregate  soni 

of  twenty-two  dollars  and  fifty  cents,  and  for  this  considert« 

tion  the  deed  was  made. 
Defendant  also  put  in  evidence  a  notice  published  in  the 

Georgia  Courier,  of  which  the  following  is  a  copy  : 

"Georgia,  Baker  County. 

lb  off  persons  concerned : 

You  will  please  take  notice  that  I  do  hereby  charge  and 
assess  taxes  and  double  taxes  on  lot  of  land  Number  139,  in 
the  3d  district  of  Baker  county.  The  amount  of  taxes  doe 
are  from  the  year  1838  to  the  year  1844.  The  owner  will 
please  take  notice  that  I  will  issue  an  execution  for  the  amoant 
of  taxes  due  thereon  on  the  1st  day  of  October,  and  shall 
proceed  to  sell  the  same  in  terms  of  the  law. 

Given  under  my  hand  this,  the  16th  day  of  November, 
1844.  (Signed) 

Charles  W.  Roby,  T.  R. 

November  16,  1844." 

Plaintiff,  in  rebuttal,  put  in  answers  of  William  S.  Jarvis 
to  interrogatories  sued  out  by  defendant.  Ho  knew  lot  of  land 
139,  in  third  district  of  originally  Early,  now  Dongherty, 
county,  and  has  known  it  for  the  last  fifteen  years  ;  that  J.  J. 
Gillion  is  in  possession  of  it,  and  went  into  possession  of  it, 
to  the  best  of  his  recollection,  some  time  in  April,  1845.  He 
used  the  timber  of  said  land  for  building,  for  boards,  shingles, 
for  baskets,  for  various  other  uses,  before  he  settled  on  said  lot; 
he  has  since  settled  on  said  lot  of  land,  and  has  enclosed  some 
hundred  or  more  acres  of  land,  and  has  some  fifty  acres  or  more 
in  cultivation ;  he  has  all  the  time  claimed  it  in  any  way  he  saw 
proper  ever  since  he  bought  it  at  Newton ;  said  he  had  bought 
it  when  he  came  home,  and  said  that  his  possession  com- 
menced at  that  time,  which  was  in  April,  1845,  and  that  he 
has  never  been  out  of  the  possession  since  he  bought  the  said 
land. 
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Answers  to  OrosS'InterroffcUoriea. — ^In  answer  to  the  ques- 
tion, what  he  calls  posssessioDy  and  how  many  and  sizes  of 
Ihe  houses,  and  amount  of  timber  cut  off  said  land,  he  an* 
Bwerd :  ''  to  have  and  to  hold,  and  to  use  in  any  way  he 
diooses;  has  built  eight  houses;  witness  does  not  know  the 
rices  of  the  houses,  but  large  enough  to  live  in,  and  were 
pat  up  out  of  logs,  and  by  hand.''  There  was  considerable 
cat  off  the  land,  and  for  the  purposes  already  stated  in  the 
Beoond  interrogatory. 

To  the  2d  cross-interrogatory  he  answers :  "  That  there  was 
aiHne  hundred  or  more  acres  enclosed  on  the  west  line  of  said 
lot|  enclosure  running  north  and  south ;  he  is  acquainted  with 
the  lines  of  said  land,  but  never  saw  the  numbers;  the  first 
land  was  enclosed  on  said  lot  in  1853;  that  Gillion  moved  on 
said  land  in  1853 ;  there  was  a  house,  and  some  two  or  three 
acres,  well  and  orchard,  on  said  land  before  Gillion  bought 
U;  he  moved  on  it  some  time  in  1853."  Executed  25th 
May,  1858. 

Plaintiff  also  put  in  evidence  the  depositions  of  Charles 
W.  Horn :  <<  He  had  seen  lot  of  land  No.  139,  in  3d  district 
of  Dougherty  county,  saw  it  first  in  the  summer  of  1852 ;  Mr. 
Joab  J.  Gillion  claimed  to  be  in  possession  of  it  at  the  time, 
showed  it  to  me,  and  said  he  had  bought  it  at  tax  collector^ 

le  some  years  previous;  judging  from  the  course  of  the  lines, 

pointed  out  to  me  by  Mr.  Gillion,  and  the  course  and  shape 
of  the  cleared  land  adjoining,  my  opinion  was,  and  still  is, 
there  was  little  or  no  open  land  on  the  lot  at  that  time.  • 

To  the  OrosS'Interrogaloriea. — "That  Joab  Gillion  claimed 
to  be  in  possession  of  the  lot,  said  he  had  bought  it  some 
years  previous  to  that  time,  and  had  held  it  in  possession 
ever  since,  but  the  length  of  time  not  recollected ;  said  he 
thought  his  title  a  good  one,  or  as  good  as  anybody  else's,  and 
he  should  not  give  up  the  possession  of  the  land  unless  com- 
pelled to  do  so ;  does  not  recollect  to  have  seen  any  acts  of 
ownership  having  been  exercised  by  Joab  Gillion,  or  any  one 
else,  over  the  lot  at  that  time,  except  as  stated  in  my  answers 
to. the  direct  interrogatories;  the  clearing  on  the  land  adjoin- 
ing extended  a  little  across  the  line. 
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Defendant  re-introduced  William  S.  Jabvis,  who  swore: 
That  if  he  testified  in  a  set  of  interrogatories  previously  exe- 
cuted in  this  case,  that  the  first  clearing  made  on  the  land  in 
dispute  was  in  1853,  it  had  reference  to  the  one  hundred 
acres  cleared,  and  not  to  the  ten  or  fifteen  feet  inclosed  bj 
Gillion  in  1845,  and  that  be,  witness,  did  help  Gillion  to  clear 
the  one  hundred  acres  in  1853,  and  that  he  then  saw  the 
number  on  the  corner  tree,  but  saw  no  number  on  the  line 
tress,  but  did  see  places  on  the  line  trees  inside  of  Gillioa'a 
inclosure  of  1845. 

The  jury  returned  a  verdict  for  the  defendant,  and  plaintiff 
moved  for  a  new  trial  on  the  grounds : 

1.  That  the  Court  erred  in  allowing  the  witness,  Willitm 
S.  Jarvis,  to  testify  that  Joab  J.  Gillion  told  him  that  be 
bought  the  land  at  Newton,  in  April,  1845,  and  that  his  poi- 
session  of  the  land  began  then,  and  also  in  allowing  theeaj- 
ings  of  said  Gillion  as  testified  to  in  the  interrogatorieB  of 
Jarvis  and  C.  W.  Horn: 

2.  Because  the  Court  erred  in  admitting  in  evidence^  befcfe 
the  jury,  the  deed  from  Charles  W,  Roby,  Tax  Collector,  te 
Joab  J.  Gillion. 

3.  Because  the  Court  erred  in  allowing  to  go  in  evidence 
the  advertisement  in  the  Courier. 

4.  Because  the  Court  erred  in  charging  the  jury  that  the 
declarations  of  the  defendant,  while  in  possession,  was  evi- 
dence, and  that  if  the  jury  believe  that  Gillion  said  thit  he 
had  been  in  possession  of  the  land  since  1845,  and  that  there 
was  a  clearing  upon  the  lot,  then  it  was  adverse,  and  if  con- 
tinued for  seven  years,  under  a  deed,  then  said  possession  will 
ripen  into  title. 

5.  Because  the  Court  erred  in  charging  the  jury  that  the 
tax  laws  of  the  State  have  nothing  to  do  with  the  malttf. 

6.  Because  the  Court  erred  in  refusing  to  give  the  follov- 
ing  charge  to  the  jury :  *'That  to  enable  the  defendant il 
defend  his  title  and  possession,  under  the  Statute  of  Limiti* 
tions,  his  color  of  title,  and  possession  under  it,  must  hiH 
been  in  good  faith,  and  such  possession  as  would  have  bed 
discovered  by  any  one  going  on  the  land,  and  a  mere  preteafll 
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at  possession,  or  by  fraud  to  make  the  statute  commence,  to 
the  aid  of  a  title  not  good,  and  not  obtained  in  good  faith,  can- 
Dot  avail  the  defendant,"  the  Court  refusing  to  give  the  latter 
part  of  said  charge,  beginning  at  the  words,  ^'  and  mere  pre- 
tence at  possession  "  to  the  end  of  the  request. 

7.  Because  the  Court  erred  in  refusing  to  give  the  follow- 
ing charge  to  the  jury :  "  That  to  avail  himself  of  the  Statute 
)f  Limitations,  the  defendant  must  have  purchased  in  good 
aith,  and  have  taken  possession  in  good  faith  under  the  pur- 
chase, to  benefit  himself,  and  not  merely  to  patch  up  an 
llegal  and  fraudulent  title  by  the  Statute  of  Limitations,"  the 
}ourt  having  refused  to  give  in  charge  the  latter  part  of  said 
equest,  beginning  at  the  words  '^and  not  merely  to  patch 
ip/'  and  to  the  end  of  the  request. 

8.  Because  the  verdict  was  contrary  to  evidence  and  law. 

9.  Because  the  verdict  was  contrary  to  evidence  and  the 
irinciples  of  justice  and  equity. 

10.  Because  the  verdict  of  the  jury  was  contrary  to  the 
iharge  of  the  Court  in  this,  to-wit,  that  the  Court  charged 
he  jury,  that  to  enable  the  defendant  successfully  to  de- 
end  his  possession  and  title,  under  the  Statute  of  Limita- 
lons,  his  possession  must  have  been  so  open,  obvious  and 
lotorious,  as  that  the  owner,  on  going  on  the  land,  must  have 
een  that  the  defendant  was  in  possession  claiming  as  owner. 

On  the  hearing  of  the  motion  to  make  the  rule  absolute, 
he  Court  allowed  the  same,\md  ordered  a  new  trial  on  the 
(rounds : 

1.  That  the  jury  found  contrary  to  the  charge  of  the  Court 
ipon  the  point  that  defendant's  possession  must  be  so  open, 
bvious  and  notorious,  as  that  the  owner,  on  going  on'  the 
taidj  must  have  seen  that  the  defendant  was  in  possession 
laming  as  owner,  as  the  evidence  does  not  sufficiently  demon- 
each  a  possession  as  to  warrant  a  finding  in  favor  of 

idant. 

^^A  That  the  finding  was  contrary  to  law  in  this,  that  the 
■nomon  of  a  strip  of  land  of  from  ten  to  fifteen  feet  within 
Hji'JiDeloBare,  mainly  on  the  adjoining  lot,  and  running  down 
ifelislf  the  length  of  the  lot  of  land,  which  possession  was 

Vol-,  xxxm— 35. 


546  SUPREME  COURT  OF  GEORGIA. 


Carrol  etoL^w,  Gillion. 


sustained  by  conflicting  testimony,  is  not  such  an  open  and 
notorioos  possession  as  will  be  protected  by  the  Statute  of 
Limitations. 

3.  That  the  Court  erred  in  admitting  in  evidence  the  say- 
ings of  Joab  J.  Gillion,  the  defendant,  to  Charles  W.  Honi| 
as  to  the  length  of  time  he  had  held  possession. 

To  this  decis?bn  of  the  Court  below  the  defendant  excepted, 
and  brings  the  question  before  this  Court  for  review  by  bill 
of  exceptions. 

There  being  no  doubt  as  to  the  plaintiff  having  the  trae 
paper  title  for  the  premises  in  dispute,  they  were  entitled  to 
recover,  unless  (he  defendant  succeeded  by  proof  in  establish- 
ing such  a  statutory  title  in  himself  as  to  bar  that  recovery. 
Did  he  do  that  ?  and  that  is  the  real  question  made  by  thb 
record. 

Quite  a  number  of  grounds  are  made  in  the  motion  for  the 
new  trial,  as  to  the  aclmissionof  evidence,  charges  to  the  jaijf 
and  refusal  to  charge  as  requested.  It  is  unnecessary  to  nodce 
each  one  of  them,  for  all  may  be  reduced  to  the  two  follow- 
ing questions : 

1.  Were  the  declarations  of  defendant,  as  testified  to  by  the 
witnesses,  Jarvis  and  Horn,  as  to  his,  defendant's,  purchase 
of  the  premises,  that  he  was  in  possession,  and  had  been  for 
such  a  length  of  time,  admissible  as  evidence? 

2.  Did  the  evidence  make  out  a  statutory  title  in  the  de- 
fendant for  the  land  in  controversy? 

1st.  xVs  to  the  declarations  of  the  defendant — all  those 
declarations  that  were  made  at  the  time  of  taking  possession, 
or  while  in  the  actual  possession,  explaining  the  nature  of 
his  possession,  and  -his  intent  in  such  occupancy,  are  admis- 
sible as  parts  of  the  res  geske,  but  such  as  constitute  a  narra- 
tive or  statement  of  the  past,  such  as  that  he  had  bought  the 
land ;  that  he  had  taken  possession,  and  had  held  possession 
and  used  the  land  as  his  own  for  such  a  space  of  time,  are 
not  parts  of  the  res  gestcc,  and  were  improperly  admitted.. 
Gr.  Ev.,  sec.  108,  109,  110,  and  authorities  there  cited. 

The  admission  of  this  evidence,  although  improper  and 
illegal,  was  not  regarded  by  this  Court  as  sufficient  of  itself 
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ftuthorize  a  new  trial,  because  notwithstanding  the  declara- 
QS  went  to  the  jury  as  evidence,  that  the  defendant  had 
le  into  the  possession  of  the  land  in  1845,  and  continued 
use  and  occupy  it  as  his  own  from  that  time  to  the  present, 
,  the  true  character  of  that  2)ossession  and  use  of  the  land 
the  defendant  appeared  from  the  other  testimony  so  plain- 
that  the  jury  could  not  have  been  mistaken  as  to  it,  or 
sled  by  such  illegal  testimony;  and  if  that  possession  and  use, 
lev  the  deed,  had  been  sufficient  to  have  created  a  statu- 
y  title  in  the  defendant  so  as  to  bar  the  plaintiff's  right, 
ew  trial  could  not  have  been  allowed  on  account  of  the 
nission  of  the  illegal  testimony;  then,  docs  the  evidence 
ke  out  a  statutory  title  in  the  defendant  to  the  premises? 
does  not. 

2d.  The  defendant  bought  the  land  in  1845,  at  tax  collec- 
ts sale,  and  from  that  time  down  to  the  bringing  of  suit, 
jd  the  land  by  getting  from  it  rails,  boards,  shingles, 
)ket  wood  and  timber,  for  building  houses,  etc.,  as  oflen 
1  as  much  as  he  pleased.  This  kind  of  use  is  not  such 
verse  possession  as  would  ripen  into  a  title,  as  has  been 
ly  settled  by  this  Court  in  Watts  vs.  Griswold,  20  Gra., 
2,  and  Long  vs.  Young,  28  Ga.,  134. 
3d.  The  only  other  circumstance  relied  upon  by  the  defend- 
tto  make  out  his  title  is,  that  in  1845  he  extended  the  en- 
sure from  adjoining  land,  some  ten  or  fifteen  feet  over  the 
le  on  to  this  land,  taking  into  his  enclosure  a  strip  of  this 
t  of  that  width  running  along  the  west  line  nearly  or  quite 
ilf  the  length  of  the  whole  lot,  and  this  strip  of  land  so 
ken  in  he  has  continued  to  cultivate  and  occupy  as  his  own 
3m  that  time  down  to  the  trial.  Was  this  possession  suffi- 
snt  to  create  such  an  adverse  holding  as  to  ripen  into  a  title? 
''e  iare  clear  that  it  is  not.  A  possession  to  be  adverse  must 
i  BO  open,  notorious  and  important  as  to  give  notice  to  par- 
m  that  a  claim  of  right  is  intended  thereby ;  that  the  right 
'the  true  owner  is  invaded  intentionally  and  with  a  pnrpose 
aaaert  a  claim  of  title  adversely  to  his.  When  such  a  pos- 
jpioii  is  taken  and  an  owner  acquiesces  in  the  fact  for  seven 
ttS|  his  right  is  barred.     Ang.  on  Lim.,  413,  427,  428  ; 
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Boyall  vs.  Lisle^  15  6a.^  543;  Denham  vs.  Holeman^  26 
Ga.,  182. 

One  witness  is  positive  that  the  strip  of  land  enclosed  was 
from  ten  to  fifleen  feet  in  width  and  half  across  the  lot  in 
length.     The  other  witness,  to  whom  the  land,  its  lines  and 
this  enclosure  was  specially  pointed  out  and  shown  bj  the 
defendant  and  for  tlie  purpose  of  convincing  the  witness  of 
his  (the  defendant's)  actual  possession  of  the  land,  after  a 
careful  examination,  says :     "  Judging  from  the  course  of  the 
lines  of  the  lot  as  pointed  out  to  me  by  Mr.  Gillion  cmd  the 
course  an<i  shape  of  the  cleared  land  adjoining^  my  opinion 
was  and  still  is,  there  was  little  or  no  open  land  on  the  lot  at 
{hat  Um^y     Under  this  evidence  or  that  of  the  only  other 
witness  to  the  fact,  that  of  Jarvis,  as  strongly  as  he  puts  it, 
that  the  field  ran  over  the  line  of  this  lot  taking  within  the 
enclosure  a  strip  of  some  ten  or  fifteen  feet  of  this  land,  and 
what  person,  even  if  he  went  on  and  traced  out  the  lines  and 
saw  plainly  that  his  land  was  invaded  to  this  extent,  conld 
have  believed  that  it  was  done  as  a  deliberate  act  of  owne^ 
ship,  and  as  a  claim  of  title?     Ordinarily  the  fact  would 
never  be  discovered  or  noticed,  but  if  seen,  would  be  consid- 
ered as  an  oversight — an  act  of  carelessness  or  somethbg  of 
the  soit,  and  not  to  an  assertion  of  an  adverse  holding.    A 
possession  to  ripen  into  a  title  must  be  of  a  more  positive 
and  indubitable  a  character  than  this. 

As  there  was  nothing,  therefore,  to  justify  the  finding  for 
the  defendant,  it  was  proper  and  necessary  to  award  a  new 
trial. 

Let  the  judgment  be  affirmed. 
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Oox  &  Hill,  plaintifis  in  error,  vs.  Jaues  F.  Cumhings, 

defendant  in  error. 

1«  The  qaestions,  what  is  just  compensation  under  the  Confederate  Con- 
itttation  ;  how  and  when  it  is  to  be  ascertained ;  and  how,  when  and 
in  what  paid ;  considered. 

2,  The  Impressment  Acts,  and  the  mode  prescribed  therein,  for  making 
jast  compensation  for  private  property  taken  for  public  use,  discussed. 

S.  The  schedule  of  prices  fixed  by  the  Board  of  Commissioners  forty 
days  previously,  for  articles  of  a  certain  quality,  is  not  a  proper  crite- 
rion of  the  value  of  articles  of  another  and  better  quality  subsequently 
■eixed  by  the  agents  of  the  Government. 

Possessory  warrant  and  certiorarL  Decided  by  Judge  Bull, 
at  Chambers,  on  the  25th  of  June,  18G3. 

This  was  a  case  of  impressment  of  private  property  for 
public  use,  and  was  heard  and  decided  upon  the  following 
fitcts,  agreed  to  by  the  parties,  to-wit : 

William  B.  Jones  &  Co.,  of  the  city  of  Richmond,  Virginia, 
purchased  from  A.  C.  Wyley  &  Co.,  of  Atlanta,  Georgia, 
thirty-three  thousand  nine  hundred  and  forty-two  pounds  of 
brown  sugar,  contained  in  one  hundred  and  thirty-five  bar- 
rels. The  sugar  was  stored  in  the  warehouse  of  ISIessrs.  Cox 
&  Hill,  in  the  city  of  Atlanta,  Georgia,  to  be  shipped  to 
Richmond.  It  was  not  purchased  by  Jones  &  Co.  for  their 
own  consumption,  but  was  held  for  sale.  The  sugar  was  a 
choice  lot,  worth,  according  to  the  market  price  in  Atlanta, 
$1  10  per  pound,  and  the  barrels  which  contained  it,  were 
irorth  §3  75  each.  Major  James  F.  Cummings,  a  Commis- 
sary of  Subsistence,  duly  commissioned  by  the  President  of 
the  Confederate  States,  gave  notice  to  the  agent  of  Jones  & 
Co.,  on  the  23d  of  May,  1863,  that  he  would  impress  the 
BQgar  for  the  use  of  the  Government  of  the  Confederate 
fiUtes,  and  that  the  said  agent  must  hold  it  for  that  purpose, 
tie  said  Cummings  at  the  same  time  tendering  to  the  agent 
Ak  sum  of  seventy-five  cents  per  pound  for  the  sugar,  that 
b*iiig  the  price  fixed  by  the  Commissioners,  appointed  by  the 
Cbofederate  States  and  the  State  of  Georgia,  to  be  paid  by 
"^  Government  for  sugar.     The  agent  of  Jones  &  Co.  de- 
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dined  to  accept  the  sum  tendered^  on  the  ground  that  it  was 
not  just  compensation  for  the  sugar,  at  the  same  time  pro- 
posing to  let  Cummings  have  the  sugar  at  the  market  price, 
or  at  its  value  in  the  city  of  Atlanta  at  the  time.     Cummings 
declined  the  proposition,  but  admitted  that  ia  his  judgment 
the  sugar  was  worth  eighty-five  cents  per  pound,  in  compari- 
son with  the  price  fixed  by  the  Commissioners,  and  dedined 
to  pay  more  than  seventy-five  cents  per  pound,  because  his 
counsel  did  not  believe  that  he  had  the  right,  as  an  officer  of 
the  Government,  to  go  beyond  the  schedule  of  prices  arranged 
by  the  Commissioners.     The  agent  of  Jones  &  Co.  then  re- 
fused to  hold  the  sugar  for  Cummings  under  the  notice  afore- 
said.    On  the  16th  of  June,  1863,  Cummings,  as  Commissary 
of  Subsistence,  seized  the  sugar  (which  at  that  time  was  worth 
$1  25  per  pound)  by  an  armed  force,  and  carried  it  awaj 
without  the  consent  of  Jones  &  Co.,  or  any  agent  of  theirs, 
and  against  their  wishes  and  protests. 

Cox  &  Hill  then  sued  out  a  possessory  warrant,  und^  which 
Cummings  was  arrested,  and  the  sugar  was  seized,  and  the 
question  of  possession  was  submitted  to  and  tried  before  Wil- 
liam M.  Butt  and  Bluford  D.  Smith,  Esquires,  Jastices  of 
the  Peace  of  the  Atlanta  district.  On  the  trial  before  the 
Justices,  Cummings  pleaded  in  justification  of  his  seizure  of 
the  sugar,  and  as  a  reason  why  he  should  retain  it,  the  Act  of 
the  Congress  of  the  Confederate  States,  authorizing  impress- 
ments, approved  April,  1863,  and  also  a  Greneral  Ord^iOf 
which  the  following  is  a  copy,  to-wit: 

"  GENERAL  ORDERS,  No.  87. 

Adjutant  and  Inspector  General's  Office, 

EicnMOND,  April  6th,  1863. 
The  following  Act  of  Congress  concerning  impressmeotSi 
and  the  instructions  of  the  War  Department  res|)ecting  it, 
are  published  for  the  information  and  direction  of  all  ood- 
cerned :" 

(The  Act  of  Congress,  being  a  public  law,  is  omitted.) 

This  is  the  order : 

"  By  the  authority  of  the  Act  of  Congress  aforesaid,  tk 
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Secretary  of  War  hereby  recognizes  impressment  as  a  legal 
and  operative  mode  of  securing  necessary  supplies  of  subsist- 
ence, medical  and  quartermaster's  stores  for  the  armies  of  the 
Confederate  States,  in  the  field,  and  to  accumulate  them  in 
magazines,  posts  and  depots,  owing  to  the  impracticability  of 
procuring  them  by  contract. 

2d.  "  Impressments  may  be  made  under  orders  from  gen- 
erals commanding  armies,  departments,  corps,  divisions,  brig- 
ades, and  by  commanders  of  detached  parties  and  posts,  when 
a  necessity  arises,  which  orders  may  be  executed  by  quarter- 
masters, commissaries,  or  medical  purveyors,  and  their  subor- 
dinates, for  their  respective  departments.  The  Quartermaster 
General,  Commissary  General  and  Sui^eon  General  may  des- 
ignate the  officers  and  persons  who  shall  be  competent  to  make 
impressments  to  accumulate  supplies  at  posts  and  depots. 

3d.  "No  officer  or  agent  shall  impress  the  necessary  sup- 
plies which  any  person  may  have  for  the  consumption  of 
himself,  his  family,  employees,  slaves,  or  to  carry  on  his  or- 
dinary mechanical,  manufacturing  or  agricultural  employ- 
ments. 

4th.  "Before  any  impressment  of  property  shall  take  place 
the  impressing  officer  or  his  agent  shall  make  an  offi^r,  ad- 
dressed to  the  owner,  his  bailee  or  other  agent,  to  purchase 
the  property,  describing  the  property  he  wishes  to  purchase, 
the  price  to  be  paid,  and  the  mode  of  payment,  whether  in 
money  or  by  certificate,  and  stating,  that  upon  the  refusal  of 
the  price  offered  that  compensation  for  the  property  will  be 
made  according  to  the  Act  of  Congress  aforesaid,  for  the 
regulation  of  impressments;  which  notice  shall  bind  the  said 
property  until  the  completion  of  the  negotiation  for  the  sale 
or  appropriation  thereof,  so  that  there  can  be  no  removal  or 
tniDsfcr  of  the  same. 

6tb.  "  In  the  event  of  the  refusal  of  the  price  offered,  the 
impressing  officer  shall  proceed  to  settle  the  compensation  to 
be  paid  according  to  the  first  section  of  the  Act  aforesaid,  if 
Ilia  property  belongs  to  a  person  who  has  grown,  raised,  or 
)voduoed  the  same,  or  who  holds  or  has  purchased  the  same 
fixr  his  own  use  or  consumption;  but  the  said  property  shall 
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be  paid  for  aooovding  to  the  fifth  eection  of  the  Act  aforeaaid, 
if  the  property  is  held  for  sale  or  other  purposes  than  those 
before  mentioned. 

6th.  ''That  the  property  shall  remain  in  the  possession  of 
the  owner,  his  bailee  or  agent,  and  at  his  risk  during  the 
pendency  of  the  proceedings  for  the  ascertainment  of  the 
compensation  unless  it  shall  be  otherwise  agreed  to,  or  unless 
some  urgent  necessity  shall  require  the  possession  of  the 
property  to  be  changed.  In  case  of  a  change  of  possession, 
the  Confederate  States  shall  be  regarded  as  the  owner,  snd 
the  property  shall  be  held  for  their  account  and  risk. 

7th.  '^  The  impressing  officer  shall  at  the  date  of  the  im- 
pressment pay  the  owner,  his  agent,  or  attorney  in  fact,  the 
compensation  agreed  upon  if  it  be  practicable ;  but  if  he 
cannot  do  so,  he  shall  give  a  certificate,  according  to  the 
second  section  of  the  Act  aforesaid,  which  shall  be  paid  opoo 
presentation  to  the  disbursing  officer,  who  shall  be  designated 
for  that  purpose. 

8tb.  '^  Impressments  which  ^shall  be  made  before  the  ap- 
pointment of  the  commissioners  designated  in  the  fifth  seo- 
tion  of  the  Act  aforesaid,  shall  notwithstanding  be  legal;  and 
in  the  cases  provided  for  by  that  section  a  portion  of  the 
property  shall  be  retained  as  samples,  so  that  the  price  maj 
be  settled,  and  compensation  adjusted  according  to  the  provi- 
sions of  the  same."  By  order, 

"S.  COOPEE,  "  Adj'tand  Ins.  Gen." 

The  following  letter  or  order  was  also  produced  and  need 
in  the  argument  of  the  case,  to-wit: 

"  Confederate  States  op  Amerigi, 
^^  Subsistence  Bureau,  Richmond,  April  14th,  1863. 
"  Major  J.  F.  Cummings,  C.  S,,  Atlanta,  Ga.: 

Sir: — In  compliance  with  paragraph  2d  of  Article  II,  of 
General  Orders  No.  37,  a  copy  of  which  is  herewith  enclosed, 
the  Commissary  General  hereby  designates  you  as  an  offieer 
of  this  Bureau  to  impress.  You  will  not  extend  this  povtf 
to  any  one.        Very  respectfully  your  ob't  serv^t, 

"  R.  WILLIAMS,  Major  C.  8." 
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UpoD  the  hearing  of  the  case,  the  justices  of  the  peace 
ordered  the  sugar  to  be  delivered  to  Cox  &  Hill,  and  that 
Cummings  pay  the  cost. 

Curamiiigs  excepte<l  to  the  judgment  of  the  justices  and 
obtaiiietl  a  writ  of  certiorari  for  the  purpose  of  having  th« 
Bame  reviewed  by  the  Superior  Court  of  Fulton  county. 

The  parties  agreed  that  Judge  Bull  might  hear  and  deter^ 
mine  the  certiorari  in  vacation  at  Chambers,  and  that  besides 
the  question  of  possession  he  should  also  decide  wliat  was 
just  compensation  for  the  sugar,  and  tlmt  his  judgment  on 
both  subjects  should  be  reviewed  by  the  Supreme  Court. 

Judge  Bull  reversed  the  judjrment  of  tlic  justices  and  set 
the  same  aside,  and  recommended  that  Cummings  should  pay 
ten  cents  per  ^wund  for  the  sugar,  in  addition  to  the  seventy- 
five  cents  per  pound  already  paid. 

Coz  &  Hill  being  dissatisfied  with  Judge  Bull's  decision 
prosecute  this  writ  of  error  to  reverse  it. 

A.  W.  Hammosd  &  Son,  Usderwood  &  Smitu,  Qkb- 
TBEix  &  Hill,  for  plaintifis  ia  error. 

John  Erskixe,  Esq.,  and  IIamuond  &  Hoyt,  for  de- 
fendant in  error. 

By  the  (hurt. — Lumpkix,  C.  J.,  delivering  the  opiuion. 

In  the  discussion  of  this  case,  several  obligations  were  sta- 
ll mtber  than  seriously  urged,  to  the  regularity  of  the  im- 
leot  proceeding  Ly  tbe  able  counsel  fur  the  ptaintifTs  ia 
W.  It  is  suggested  that  the  Secretary  of  "War  has  not 
tpraased  any  opinion  thiit  it  was  necessary  to  take  private 
roperty  for  public  use,  in  Atlanta,  or  the  region  round 
"  ftirt,  aa  it  was  incumbent  on  him  to  do,  by  the  fourth  section 
* 'Impreasment  Act;  neither  has  any  order  to  impress 
The  section  alluded  to  declares  "  That  when- 
(ttty  of  M'ir  shall  be  of  opinion  that  it  Is 
k'private  property  for  public  use,  by  reason 
ility  of  procuring  the  same  by  purchase,  so 
ary  supplies  for  the  army,  or  the  good 
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of  the  service — in  any  locality — he  may,  by  general  ordar, 
through  the  proper  subordinate  authorities,  cause  such  prop- 
erty to  be  taken,  the  compensation  due  the  owner  for  the 
same  to  be  determined  and  the  value  fixed,  as  provided  for 
in  the  first  and  second  sections  of  this  Act/' 

The  suggestion  is  that  the  Secretary  of  War  has  only  said 
that  he  recognized  impressments  as  a  legal  mode  of  procuring 
and  accumulating  supplies,  owing  to  the  impossibility  of  ob- 
taining the  same  by  purchase,  and  he  simply  appoints  a  person 
to  impress.  It  is  asked,  can  that  opinion  apply  to  a  locali^ 
where  the  owner  proposed  to  sell  the  property  at  the  valoe 
thereof  in  market  overt?  We  let  this  point  pass,  remarking 
that  the  agents  of  the  Government  act  only  by  virtue  of  the 
authority  delegated  to  them  by  law.  It3  provisions  should  be 
presumed.  For  the  Secretary  of  War  to  recognize  impreei- 
ment  as  a  legal  mode  of  procuring  supplies  which  oould  not 
be  obtained  by  purchase,  would  be  superogatory — Congrm 
having  passed  the  law  for  that  express  purpose.  By  the 
fouHh  section,  it  was  contemplated  that  the  Secretary  of  War 
should  say  by  his  order  in  what  locality  it  was  necessaiy  for 
this  power  to  be  exercised. 

Colonel  Underwood  has  occupied  some  time  in  undertaking 
to  define  the  boundary  line  between  State  sovereignty  and  the 
powers  of  the  Government  of  tlie  Confederate  States — a  sub- 
ject exceedingly  interesting,  for  its  importance,  at  least,  if  not 
its  novelty.  He  contends  that  the  right  of  eminent  domain 
is  inherent  in  the  States,  and  has  not  been  parted  with  to  the 
Coiifederate  States.  Concede  it :  what  then  ?  To  the  Con- 
federate States  the  power  to  take  private  property  for  public 
use  has  been  conferred  by  necessary  implication.  See  section 
IX.,  paragraph  16.  Indeed,  the  words  of  the  Constitution 
would  seem  to  presuppose  an  exterior,  if  not  anterior,  right ; 
and  seeks  only  to  limit  its  exercise:  "Nor  shall  private  prop- 
erty be  taken  for  public  use  without  just  compensation." 
This  is  nothing  more  nor  less  than  the  law  of  self-presern- 
tion,  applied  to  nations.  And  if  there  ever  was  an  oocasioB 
when  it  could  be  justified,  it  is  now,  in  the  death*struggle  ii 
which  our  people  are  engaged  to  save  themselves  and  their 
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posterity  from  subjugation  by  the  abolition  vandals  of  the 
North.  Indeedi  the  learned  counsel  admits  that  the  power  to 
take  private  property  for  public  use  exists  in  the  Confederate 
Constitution^  and  that  Congress  possesses  this  power,  with  the 
limitation  prescribed — that  is,  by  making  just  compensation; 
and  says  that  this  is  only  in  affirmance  of  the  great  princi- 
ples of  the  common  law. 

The  important  questions  then  in  this  case  are,  what  is 
meant  by  just  compensation?  How  and  when  is  it  ^to  be 
ascertained  ?  and  how,  when  and  in  what  paid  ? 

It  is  insisted  that  the  mode  prescribed  by  the  impressment 
acts  for  making  just  compensation  is  unconstitutional,  inas- 
much as  it  allows  the  owner  of  property  no  voice  in  the 
matter. 

Congress  passed  an  impressment  bill,  the  design  of  which 
was  to  protect  the  holder ;  and  it  provided  that  oomi^ensation 
should  be  determined  in  the  case  of  producers  by  two  or 
three  iuipartial  loyal  citizens  of  the  vicinage,  and  in  the  case 
of  non-producers,  by  two  cofnmissioners  in  each  State,  one 
appointed  by  the  President,  the  other  by  the  Governor.  Soon 
after  the  passage  of  the  Act  a  case  of  impressment  occurred 
in  Virginia,  of  hay,  and  the  appraisers  it  was  alleged  put  on 
a  most  exorbitant  price,  acting  on  the  erroneous  impression 
that  true  and  loyal  citizens  would  invariably  extort  from  the 
Grovernment  extravagant  prices.  Congress  passed  a  supple- 
mental bill,  providing  that  in  case  the  impressing  officer  did 
not  approve  the  award  of  the  appraisers  he  should  so  endorse 
on  the  appraisement  and  leave  the  matter  of  price  over  to  be 
settled  by  the  State  Commissioners  without  allowing  a  cor- 
relative right  to  the  producer,  and  under  this  supplemental 
bill  instructions  were  issued  from  the  War  Department  at 
Kichmond,  prohibiting  impressing  agents  from  approving  any 
appraisement  in  excess  of  the  schedule  prices  fixed  by  the 
Commissioners  for  the  whole  State,  and  thus,  in  fact,  the 
principle  of  adjusting  compensations  by  the  arbitrament  of 
loyal  and  impartial  citizens  of  the  vicinage,  a  most  important 
feature  of  the  original  impressment  bill,  has  been  superceded 
and  wholly  abandoned. 
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We  shall  be  pardoned^  we  hope,  for  intimating  that  this 
order,  like  that  of  Adjutant  and  Inspector  Greneral  Cooper's, 
under  the  first  Conscript  Act  of  April,  1862,  declaring  that 
persons  incapable,  by  reason  of  bodily  infirmity,  for  field 
dtUy,  were  nevertheless  subject  to  be  enrolled,  was  not  war- 
ranted by  the  law,  and  that  this  order  at  least,  like  that  was, 
should  be  promptly  ignored  by  Congress. 

Let  it  be  borne  in  mind  that  the  case  before  as,  is  not 
claimed  to  be  one  of  immediate  and  pressing  necessity  and 
which  admits  of  no  delay.  For  such  emergencies  the  prin- 
ciples here  considered  do  not  apply.  It  is  to  accammolate 
supplies  in  certain  localities,  looking  to  the  future  wants  of 
the  army.  In  all  such  cases  it  has  been  held,  upon  high 
authority,  that  private  property  can  only  be  taken  constita- 
tionally  in  one  of  three  ways,  to-wit : 

1.  By  the  agreement  of  the  parties,  that  is,  by  stipulation 
between  the  agents  of  the  Grovernment  and  the  owner. 

2.  By  commissioners  mutually  selected  by  the  parties;  and 

3.  By  the  intervention  of  a  jury.  In  our  humble  opinion, 
policy,  if  not  the  Constitution,  requires  that  our  legislation 
upon  this  subject  should  conform  to  the  spirit  of  this  funda- 
mental principle.  It  is  the  surest,  if  not  the  only  way  of 
securing  in  every  case,  that  just  compensation  guaranteed  by 
the  Constitution.  Congress  is  but  the  creature  of  the  Con- 
stitution. It  is  obvious^  therefore,  that  Congress  can  pass  no 
law  depriving  the  owner  of  his  property,  even  for  public  nsc, 
unless  adequate  compensation  is  secured  by  the  law. 

In  the  case  of  Vanhorne's  Lessee  vs  Dorrance,  2  Dallas, 
304,  which  is  a  leading  authority  upon  this  subject,  Mr.  Jus- 
tice Patterson,  in  delivering  the  opinion  of  the  Court,  takes 
occasion  to  refer  to  the  Isle  of  Jfan,  the  jurisdiction  of  which 
subordinate  royalty  was  vested  in  private  persons,  which  being 
found  inconvenient  for  the  purposes  of  public  justice  and  for 
the  revenue,  on  account  of  the  commodious  asylum  which  it 
afforded  to  debtors,  outlaws  and  smugglers,  was  purchased, 
not  seized,  by  the  Crown.  He  then  proceeds  to  comment 
thus  upon  the  transaction : 

'^  The  case  of  the  lale  of  Man  was  a  fair  and  honorable 
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Stipulation.  It  partook  of  the  spirit  and  essence  of  a  con- 
tract. It  was  free  and  mutual.  It  was  treating  with  the 
proprietors  on  equal  terms.  But  if  the  business  cannot  be 
effected  in  this  way,  then  the  value  of  the  land  intended  to 
be  taken  should  be  ascertained  by  commissioners,  or  persons 
mutually  elected  by  the  parties,  or  by  the  intervention  of  the 
judiciary,  of  which  a  jury  is  a  component  part.  In  the  first 
case  we  approximate  nearly  to  a  contract,  because  the  will  of 
the  party  whose  property  is  to  be  affected,  is  in  some  degree 
exercised — he  has  a  choice,  his  own  act  co-operates  with 
that  of  the  Legislature.  In  the  other  case  there  is  the 
intervention  of  a  court  of  law,  or  in  other  words,  a  jury  is 
to  pass  between  the  public  and  the  individual,  who  after  hear- 
ing the  allegations  and  proofs  of  the  parties,  will,  by  their 
verdict,  fix  the  value  of  the  property  or  the  sum  to  be  paid. 
The  interposition  of  a  jury  is  in  such  case  a  constitutional 
guard  upon  property,  and  a  necessary  check  to  legislative 
authority.  It  is  a  barrier  between  the  Legislature  and  the 
individual  which  ought  not  to  be  removed.  As  long  as  it  is 
preserved,  the  rights  of  private  property  will  be  in  no  danger 
of  being  violated,  except  in  cases  of  absolute  necessity  or 
great  public  utility." 

Again  :  '^  It  is  contended  that  the  I^egislature  must  judge 
of  the  necessity  of  interposing  their  despotic  authority;  it  is 
a  right  of  necessity,  upon  which  no  otlier  power  in  Govern- 
ment can  decide ;  that  no  civil  institutions  are  })erfeot,  and 
cases  will  occur  in  which  private  property  must  yield  to 
argent  calls  of  public  utility  or  general  danger.  Be  it  so. 
But  then  it  must  be  upon  complete  indemnification  to  the 
owner.  But  who  shall  judge  of  this  indemnity  ?  Is  it  neces- 
aary  that  the  value  of  the  property  must  be  judged  by  the 
board  of  property  without  the  consent  of  the  party  or  the 
interference  of  a  jury  ?  Alas,  how  necessity  begets  necessity. 
Thqr  rise  upon  each  other  and  become  endless.  The  pro- 
l^ietor  stands  afar  off,  a  solitary  and  unprotected  member  of 
tbe  community,  and  is  stripped  of  his  property  without  his 
moBBOt,  without  a  hearing,  without  notice,  the  value  of  the 
properly  judged,  {prejudged,)  without  his  participation  or 
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the  interventiou  of  a  jury.  If  this  be  the  legislation  of  a 
republican  government  in  which  the  preservation  of  property 
is  made  sacred  by  the  Constitutioni  I  ask  wherein  it  differs 
from  the  mandate  of  an  AaicUic  prince/  Omnipotence  io 
legislation  is  despotism.  According  to  this  doctrine  we  are 
all  mere  tenants-at-will,  holding  our  property  at  the  mere 
pleasure  of  the  Legislature.  Precarious  tenure !  And  yet 
we  boast  of  property  and  its  security,  of  laws,  of  Courts,  of 
constitutions,  and  call  ourselves  free! 

I  should  state  that  it  is  said  in  a  note  appended  by  the 
Reporter  to  the  end  of  this  case  that  a  writ  of  error  was 
brought  on  the  judgment  of  the  Circuit  Court,  which  was 
said  to  be  then  pending  in  the  Supreme  Court;  what  became 
of  it  I  know  not,  as  I  can  find  no  further  notice  of  it  in  the 
reported  decisions  of  the  Supreme  Court  Be  that  as  it  ma^, 
we  cannot  believe  for  a  moment  that  the  great  constitutional 
doctrines  euunciated  by  the  Judge  have  ever  been  impaire(f 
by  the  adjudications  of  that  or  any  other  Court. 

In  the  light  of  the  above  vital  truths,  we  would  ask,  was 
just  compensation  allowed  in  this  case?  We  would  premise 
that  the  mode  of  arranging  a  schedule  of  prices,  by  the  com- 
missioners, for  the  whole  State,  every  sixty  days,  may  give 
just  compensation ;  but  if  so,  it  is  accidental.  The  prices  will 
generally  be  too  much  or  too  little  for  some  articles  ia  the 
various  districts  of  a  large  State.  It  has  no  reference  to  de- 
mand and  supply  at  the  time  and  place  the  article  is  seized, 
than  which  nothing  is  more  fluctuating  at  this  eventful  period. 
The  commissioners  meet  to-day  and  fix  the  price  of  good  sugar 
in  Atlanta  at  seventy-five  cents  per  pound,  and  this  is  the 
standard  of  valuation  for  the  next  two  months.  Long  prior  to 
the  expiration  of  that  time,  owing  to  the  quantity  ita  market 
and  the  prospects  of  future  supply,  prices  have  undergone  a 
great  change — either  advancing  or  declining.  How  oftea  has 
this  fact  been  witnessed  during  the  progress  of  the  war?  On 
the  fifly-niuth  day  from  the  time  when  the  commissioners  last 
met,  sugar  is  seized  at  the  then  schedule  price.  The  day  fol- 
lowing the  commissioners  convene  and  agree  on  another 
schedule;  sugar  is  seized  under  the  new  schedule,  and  the 
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very  same  property  in  quality,  perhaps  owned  by  the  same 
individual,  is  valued  quite  diScrently  from  that  taken  the  day 
before;  and  yet  this  must  be  taken  as  just  compensation  in 
both  cases.  This  is  self-evidently  absurd.  It  cannot  be  so. 
There  can  be  no  diversity  of  opinion  upon  this  subject. 

It  is  the  duty  of  the  Government  to  provide  some  fair  and 
proper  mode  to  ascertain  the  value  of  property  taken,  and  to 
pay  for  it  without  delay.  The  citizen  may  be  compelled  to 
submit  to  this  encroachment  upon  his  private  rights,  when 
the  public  good  requires  it.  But  whenever  he  is  forced  to 
make  the  surrender,  ho  is  entitled  to  the  value  of  the  property 
taken,  and  at  the  time  it  ta  taken — the  amount  to  be  assessed 
by  a  proper  tribunal  and  paid  in  money.  It  is  a  debt  against 
the  public,  who  takes  the  property,  and  must  be  paid  like  all 
other  debts.  The  rule  we  hold  to  be  this :  the  fair  cash  value 
of  the  property  taken  for  public  use,  if  the  owner  were  willing 
to  sell  and  the  Government  desired  to  buy,  at  that  time  and 
place  and  in  that  form,  would  be  the  measure  of  just  compen- 
sation. And  let  not  Congress  legislate  upon  the  idea  that 
the  people  are  too  corrupt  to  be  trusted.  For  if  so,  they  are 
unworthy  of  the  boon  for  which  we  are  fighting,  and  our 
martyred  heroes  have  sacrificed  their  lives  in  vain. 

But  to  come  more  particularly  to  the  facts  of  the  case  at 
bar.  No  schedule  of  price  was  ever  fixed  by  the  commis- 
sioners for  the  lot  of  sugar  impressed  by  Major  Gumming. 
It  is  admitted  on  the  record  that  the  commissioners  fixed 
seventy-five  cents  per  pound  as  the  price  of  goo<l  sugar,  and 
that  is  the  only  class  of  sugar  to  which  any  price  was  fixed. 
The  sugar  in  controversy  was  not  of  that  class,  but  was  choice 
sagar,  and  of  a  higher  grade,  and  consequently  this  sugar  did 
Dotoome  within  the  schedule  of  prices  fixed  by  the  commis- 
sioners. The  law  requires  that  a  schedule  of  prices  shall  be 
fixed  by  the  board  of  commissioners,  so  as  to  aiTord  just  com- 
pensation to  the  owner.  We  repeat,  no  price  was  fixed  for 
dunce  sugar^  and  therefore  it  was  tlie  right  of  the  owner  to 
insist  on  some  fair  mode  of  obtaining  his  constitutional  com- 
pensation. 

Good  sugar  is  a  class  of  sugar  well  understood  by  mer- 
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ohaatSy  and  is  a  grade  below  choice  sugar.     The  commiasioo- 
ers  were  not  governed  by  the  value  of  the  sugar  at  the  time 
it  was  taken,  for  they  had  fixed  the  price  of  good  sugar  forty 
days  previously.     The  proof  is^  that  this  sugar  was  worth 
$1  10  at  the  time  it  was  taken.     The  Circuit  Court  says, 
there  is  no  proof  that  the  commissioners  did  not  take  the 
market  price  as  the  standard  of  value  for  this  grade  of  sugar. 
But  we  think  the  Judge  is  mistaken.     There  is  no  dispute  as 
to  the  quality  of  the  sugar.     The  proof,  and  the  only  proo^ 
is,  that  it  was  choice  sugar  of  the  value  of  $1  10  per  pound, 
whereas  the  price  fixed  by  the  commissioners,  and  tendered 
by  the  Government  agent,  was  seventy-five  cents  per  pound. 
The  commissioners  could  not  then  have  taken  the  market 
price  as  the  standard  of  value,  especially  when  the  Commis- 
sary, himself,  has  admitted  on  the  record  that  this  particalar 
sugar,  in  comparison  with  good  sugar  at  seventy-five  cents^ 
was  worth  eighty-five  cents  per  pound. 

We  are  of  the  opinion,  then,  that  admitting  the  law  to  be 
constitutional,  it  appears  from  the  record  that  no  schedule  of 
prices,  including  this  particular  grade  of  sugar,  ever  was  fixed 
by  the  board  of  commissioners,  either  at  the  time  it  was 
taken  or  before ;  that  its  true  value  never  has  been  ascertained 
by  any  legal  or  constitutional  tribunal ;  and  that  the  same 
was  seized  by  the  agent  of  the  Government  against  the  con- 
sent of  the  holders,  without  making  or  tendering  therelbr 
just  compensation.  And  as  the  parties  have  agreed  that  the 
Circuit  Judge,  or  this  Court  in  the  last  resort,  shall  prescribe 
some  fair  mode  of  adjusting  the  dii&culty,  we  advise  that  the 
question  of  just  compensation  be  referred  to  a  special  jury  at 
the  next  term  of  the  Superior  Court  of  Fulton  county,  unless 
the  parties  shall  before  that  time  agree  upon  the  price  to  be 
paid  for  the  sugar. 

Let  the  judgment  be  reversed  with  instructions. 
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Caleb  H.  Camfield,  plain tiflf  in  error,  va,  Wm.  J.  Pattbb- 

SON,  defendant  in  error. 

1.  In  habetu  corpus^  where'the  applicant  alleges  imprisonment  by  the  de* 
fendant,  under  a  specified  claim  of  authority  and  an  exemption  in  law, 
by  reason  of  certain  stated  facts ;  and  the  respondent  asserts  the  aathor* 
ity,  and  admitting  the  facts  stated,  denies  the  legal  exemption  set  up, 
there  arises  a  simple  issue  of  law,  which  mast  be  tried  upon  the  case 
made ;  and  no  facts  dehors  the  record  can  be  legally  considered. 

2.  Under  the  enrolling  acts  of  the  Congress  of  the  Confederate  States^ 
an  individual,  whose  liability  to  military  service  is  once  fixed,  cannot 
evade  it  by  voluntarily  engaging  in  a  new  employment,  which,  by  the 
Exemption  Act,  would  exempt  one  honafidt  pursuing  it. 

Habeas  Corpus,  from  Decatur  Superior  Court.  Decided 
by  Judge  R  H.  Clark,  at  April  Term,  1863. 

The  question  presented  by  the  record  in  this  case  arises 
out  of  the  following  statement  of  facts,  to-wit :  William  J. 
Patterson,  a  resident  citizen  of  Decatur  county,  Ga.,  aged 
thirty-eight  years,  entered  upon  the  duties  of  overseer  for 
Mrs.  Sarah  J.  Martin,  a /erne  sole,  under  a  regular  contract, 
on  the  1st  day  of  December,  1862,  on  the  plantation  of  the 
said  feme  sole,  in  Decatur  county.  As  such  overseer,  he  had 
the  care  and  management  of  thirty-five  negro  slaves  on  the 
plantation,  fifteen  of  which  were  over  sixteen  years  of  age. 
There  was  no  other  white  person  on  the  plantation  except 
Mrs.  Martin  and  some  small  children.  The  plantation  was 
cultivated  in  com,  provisions,  and  such  other  things  as  are 
usually  produced  on  farms  in  the  country.  While  thus  em- 
ployed, Patterson  was  arrested  by  Captain  Camfield,  enroll- 
ing officer,  under  the  Conscription  Act  of  the  Congress  of 
the  Confederate  States,  and  held  as  a  conscript  under  said 
Act.  Patterson  presented  his  petition  for  a  habeas  corptw, 
alleging  that,  under  the  facts  aforesaid,  he  was  exempt  from 
oonscription,  and  that  his  imprisonment  was,  therefore,  ille- 
gal. 

Upon  hearing  the  habeas  corpus  and  return  thereto,  the 
presiding  Judge  discharged  Patterson  from  arrest. 
.    This  decision  is  the  error  alleged. 
Vol.  xxxin — 36. 
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Morgan,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 


This  case,  as  presented  by  the  record,  is  somewhat  pecu- 
liar. The  applicant  for  the  writ  of  habeas  corpus^  in  his 
petition,  alleges  that  the  defendant,  claiming  to  bo  an  en- 
rolling officer  of  the  Confederate  States,  had  arrested  him, 
as  a  conscript,  subject  to  military  duty,  under  the  Act  j)f 
Congress  approved  16th  April,  1862,  and  further,  that  he 
was  not  so  subject,  for  that  on  the  Ist  day  of  December, 
1862,  he  became,  and  ever  since  has  been,  the  overseer  of  a 
feme  sole,  on  a  plantation  whereon  are  more  than  twenty 
slaves,  and  no  white  person,  other  than  said  feme  sole,  her 
small  children,  and  the  petitioner  ;  which  facts  entitle  him 
to  exemption,  under  the  Act  of  Congress  exempting  certain 
persons  therein  described  from  military  duty.  The  defend- 
ant responds  that,  as  assistant  enrolling  officer,  he  did  arrest 
the  applicant,  and  holds  him  in  custody  as  a  conscript ;  that 
at  the  time  of  the  passage  of  the  Act  of  16  th  April,  1862, 
and  the  call  of  the  President  under  it,  the  applicant  was  a 
merchant  in  the  town  of  Bainbridge.  and  enteri^  into  the 
employment  of  a  fem^  sole,  as  overseer,  after  the  call,  and 
after  the  passage  of  the  Exemption  Act,  thereby  seeking  to 
secure  to  himself  exemption  after  his  liability  to  military 
service  had  become  fixed,  by  changing  his  occupation; 
which  he  alleges  is  inadmissible.  These  are  the  pieadings 
which  make  the  case  presented  to  the  Court  below. 

A  paper  signed  by  the  counsel  for  the  parties,  purporting 
to  bo  an  agreed  statement  of  facts,  submitted  to  the  Judge 
below,  appears  in  the  transcript  of  the  record,  but  is  not  no- 
ticed in  the  bill  of  exceptions,  where  alone  it  could  legiti- 
mately have  place.  It  was  neither  distinctly  referred  to  in 
the  opinion  of  the  Court  below,  nor  in  the  argument  of  coun- 
sel, here,  nor  has  it  been  objected  to  as  being  irregularly  befort 
us.    It  is  of  little  importance,  in  any  view,  save  as  indicating 
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the  facts  upon  which,  alone,  the  case  was  submitted.  Those 
facts,  viz :  the  liability  of  the  applicant,  upon  the  call  of 
the  President,  to  enrollment  for  military  service,  and  that 
continuing  for  months,  until  the  Ist  day  of  December,  1862, 
when  he  voluntarily  engaged  in  an  employment  which,  under 
the  Exemption  Act  passed  on  the  11th  October,  1862,  ex- 
empted him  from  military  service  ;  and  his  arrest  as  a  con- 
script, liable  for  duty,  but  not  performing  it,  appear  in  the 
petition  and  answer,  and  are  recited  in  the  bill  of  exceptions. 
It  is  thus  made  apparent  to  us,  that  the  applicant  relied 
for  his  discharge  from  custody  solely  upon  his  exemption  by 
reason  of  his  employment  as  overseer,  etc.  This  is  the  case 
distinctly  made  in  his  petition,  and  this  is  the  case  met  by 
the  respondent. 

The  Court  below  placed  the  judgment  discharging  the 
petitioner  upon  two  grounds  :  "  Ist,  that  the  Conscript  Acts 
do  not  authorize  the  arrest  of  the  conscript  until  ho  shall 
have  been  enrolled  and  willfully  refuses  to  obey,  which  does 
not  appear  to  have  been  done  in  this  case  ;  and,  2d,  because 
it  appears  to  have  been  the  practice  of  the  conscript  officers 
of  the  Government  to  recognize  this  employment,  though 
entered  into  subsequent  to  the  date  of  the  Conscript  Acts, 
and  before  enrollment,  as  a  good  cause  of  exemption." 

1.  How  the  question  embraced  within  the  first  ground 
came  up  for  examination,  we  do  not  at  all  understand.  Uad 
the  applicant  simply  alleged  that  he  was  illegally  held  in 
custody  by  defendant,  and  prayed  that  the  writ  of  habeas 
corpus  issue,  that  the  cause  of  his  detention  might  be  in- 
quired into,  and  had  it  appeared  by  the  return  to  the  writ, 
or  by  that  and  aliunde  proof,  that  the  defendant  had  arrested 
the  applicant  as  subject  to  conscription,  without  previous 
enrollment  of  him,  then  that  fact  would  have  been  within 
the  range  of  judicial  inquiry.  But  he  adopted  a  different 
course.  He  alleged  his  arrest  as  one  subject  to  conscription, 
for  military  service,  and  his  exemption  by  reason  of  his 
employment — nothing  more  ;  and  to  nothing  more  need  the 
defendant  address  his  answer.  There  is  no  complaint  that  he 
had  been  arrested  without  previous  enrollment.    Then,  why 
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fihoald  the  defendant  reply^  or  show,  previons  enrollment  ? 
We  think  the  judgment.of  the  Court,  in  so  far  as  it  rested  upon 
the  first  ground,  was  dehors  the  record,  based  upon  the  absence 
of  evidence  not  required  by  the  issue,  and  therefore  erroneous. 

2.  The  judgment  of  the  Court,  in  the  second  ground,  is 
predicated  upon  '^  the  practice  of  the  conscript  officers  of  the 
Government,  recognizing  the  employment  of  the  applicant^ 
though  entered  into  subsequent  to  the  date  of  the  Conscript 
Act,  and  before  enrollment,  as  a  good  cause  of  exemption.'' 
We  inquire,  Ist,  how  was  such  practice  established — how 
many  conscript  officers  concurred  in  establishing  it — how 
many  acts  of  each  indicated  his  concurrence  ?  2d,  where  is 
the  evidence  that  any  conscript  officer,  in  a  single  instance, 
recognized  such  exemption,  in  the  case  put?     We  find  no 
snch  evidence,  either  in  the  record  or  in  the  bill  of  exceptions. 
3d,  we  inquire  would  such  recognition,  in  a  few  instances,  with- 
out the  sanction  or  cognizance  of  the  Department,  if  errone- 
ous, bind  the  Department  or  any  judical  offiper.    The  de- 
fendant, in  this  case,  certainly  does  not  recognize  it   He 
distinctly  takes 'the  position,  that  the  voluntary  assumption 
of  any  employment,  (not  previously  pursued,)  after  the  lia- 
bility had  become  fixed,  would  not  entitle  the  parfy  to  ex- 
emption; and  in  this  we  think  he  is  well  fortified. 

We  do  not  say  no  change  of  circumstances,  after  the  lia- 
bility had  occurred,  and  before  enrollment,  if  occasioned  hj 
the  act  of  God,  or  of  the  Confederate  Government,  or  by  events 
beyond  the  control  of  the  party,  would  entitle  him  to  exemp- 
tion. But  this  is  a  case  of  one  voluntarily  seeking  exanpticm, 
by  contract,  for  personal  employment,  aft;er  liability  fixei 

For  these  reasons,  we  think  there  is  error  in  the  second 
ground  upon  which  the  judgment  of  the  Court  below  is 
placed,  and  reverse  that  judgment. 

Let  the  judgment  be  reversed. 
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Matilda  Webb,  tenant,  etc.,  plaintiff  in  error,  vs.  John  Doe, 
ex  daiUy  John  R.  Wilcher  and  another,  defendants  in 
error. 

1.  A  deed  more  tban  thirty  years  old,  found  in  proper  cnstodj,  accompa- 
nying other  deeds,  constituting  a  chain  of  title,  and  free  from  all  sus- 
picious appearances,  is  admissible  in  evidence,  without  proof  of  eze- 
Gution. 

2.  If  in  such  a  case  it  be  proven  that  one  of  the  subscribing  witnesses 
18  dead,  and  that  his  name  subscribed  is  in  his  proper  handwriting,  thii 
evidence,  whether  sufficient  proof  of  execution  or  not,  certainly  aids 
the  presumption  of  law  upon  which  ancient  documents  are  admissible. 

8.  The  fourth  section  of  the  Act  of  December  2oth,  1837,  (T.  R.  R.  CobVs 
Digest,  175,)  is  inapplicable  where  an  unrecorded  deed  comes  in  com- 
petition with  a  junior  deed  to  same  property,  executed  by  the  heir  at 
law  of  the  first  feoffer,  duly  recorded.  This  case  distinguished  from 
Ellis  vs.  Lessee  of  Smith,  10th  Ga.,  253,  and  Tucker  vs.  Harris,  18th 
Ga.,  1. 

Ejectment,  from  DeKalb  Superior  Court.  Tried  before 
Jadge  Bull,  at  the  October  Term,  1863. 

This  was  an  action  in  favor  of  Jolin  Doe,  on  the  joint  de- 
mise of  John  R.  Wilcher  and  Thomas  A.  Wilcher,  heirs  at 
law  of  Charles  Wilcher,  deceased,  against  Richard  Roe,  casual 
gector,  and  Matilda  Webb,  tenant  in  possession,  for  the  re- 
covery of  lot  of  land  No.  35,  in  the  eighteenth  district  of  orig- 
inally Henry  county,  but  now  in  the  county  of  DeKalb. 

On  the  trial  of  the  case  in  the  Court  below,  the  plaintiff 
proved  the  heus  and  the  tenancy  of  the  defendant,  and  the 
valae  of  the  rent,  and  then  introduced  the  following  evidence 
of  title.  The  grant  from  the  State  of  Georgia,  to  William 
Tomlinson,  dated  the  15th  of  September,  1823,  for  the  land 
in  dispute,  deed  from  William  Tomlinson  to  Charles  Wilcher 
conveying  the  land,  dated  the  Ist  of  October,  1823,  attested 
by  Martin  Kolb  and  one  other  witness.  This  deed  was 
never  recorded,  and  the  plaintiff  proved  the  handwriting  of 
Martin  Kolb,  one  of  the  attesting  witnesses,  and  that  he 
ivas  dead.  There  was  no  evidence  of  the  handwriting  of  the 
odier  witness,  nor  was  it  shown  that  the  witness  was  either 
dead  or  beyond  the  limits  of  the  State.    The  plaintiff  also 
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proved  that  Charles  Wilcher  was  dead,  and  that  John  R. 
Wilcher  and  Thomas  A.  Wilcher  were  his  only  heirs  at  law, 
and  closed  his  case. 

The  defendant  then  read  in  evidence  a  deed  to  the  land  in 
dispute  from  Bhoda  Gilbert,  to  Burket  D.  Smith,  dated  1st 
October,  1859,  and  recorded  28th  August,  1860.     The  con- 
sideration expressed  in  this  deed  was  the  natural  love  and 
affection  had  and  borne  by  the  said  Rhoda  Gilbert  for  the 
said  Burket  D.  Smith.     The  evidence  also  showed  that  Ehoda 
Gilbert  was  the  wife  of  William  Tomlinson ;  that  Tomlinson 
died  intestate,  without  any  child  or  children,  leaving  his 
wife,  Rhoda,  his  sole  heir;  that  she  afterwards  intermarried 
with  William  P.  Gilbert,  who  died  in  1868,  leaving  a  will, 
in  which  all  his  right,  title,  and  interest  in  said  land  was 
bequeathed  to  his  wife,  Rhoda  Gilbert.      Gilbert  left  do 
child,  or  children,  and  had  not  in  his  lifetime  reduced  said 
land  into  his  possession.    The  defendant  also  introduced  a 
power  of  attorney  made  by  Burket  D.  Smith,  empowering 
W.  O.  Baskin  to  sell  and  convey  the  land  in  dispute,  dated 
20th  April,  1860,  and  a  deed  made  by  Baskin,  under  said 
power,  conveying  the  land  to  Floyd  T.  McAlpine,  expressing 
as  a  consideration  the  sum  of  $250,  dated  5th  June,  1860. 
This  deed  and  the  power  of  attorney  were  both  recorded  on 
the  28th  of  August,  1860. 

Upon  this  statement  of  facts,  the  presiding  Judge  charged 
the  jury,  amongst  other  things,  "  that  if  they  should  be  satis- 
fied from  the  evidence  that  the  deed  made  by  the  heir  at  law 
of  William  Tomlinson,  the  drawer  of  the  land,  was  a  deed  of 
gift,  and  made  upon  consideration  of  natural  love  and  affec- 
tion only,  that  a  party  claiming  under  said  deed  would  not 
be  preferred  to  the  party  claiming  under  the  deed  executed 
in  1823y  which  had  never  been  recorded,  notwithstanding  the 
junior  deed  had  been  recorded  within  twelve  months  from 
the  time  of  its  execution." 

Counsel  for  defendant  asked  the  Court  to  charge  the  jury, 
"  that  if  they  should  believe  from  the  evidence  that  the  deed 
from  Burket  D.  Smith,  to  Floyd  T.  McAlpine,  was  made  bona 
fide,  and  for  a  valuable  consideration,  and  was  recorded  within 
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twelve  months  from  the  time  of  its  execution,  without  any 
notioe  to  him  of  the  existence  of  said  deoil  made  in  1823, 
that  he  would  be  protected  against  said  deed,  and  the  jury 
ought  to  find  for  the  defendant." 

Upon  this  testimony  and  charge  of  the  presiding  Judge, 
the  jury  returned  a  verdict  for  the  plaintiff  for  the  premises 
in  dispute. 

Counsel  for  defendant  then  moved  for  a  new  trial,  on  the 
grounds: 

Ist.  Because  the  Court  erreil  in  admitting  in  evidence  the 
deed  on  which  plaintiff  relied,  made  in  1823,  without  requir- 
ing proof  of  the  death  or  absence  from  the  State  of  both  at- 
testing witnesses,  and  proof  also  of  their  handwriting. 

2d.  Because  the  Court  erred  in  admitting  said  deed  in  evi- 
dence as  an  ^^ ancient  document'^  over  thirty  years  old^  without 
any  proof  of  its  existence  for  thirty  years  previous  to  the  trial, 
or  at  any  period  prior  to  tht^  commencement  of  the  action. 

3d.  Because  the  Conrt  erred  in  charging  the  jury  as  here- 
inbefore set  forth. 

4th.  Because  the  Court  erred  in  refusing  to  charge  the  jury 
as  requested  by  defendant's  counsel,  as  hereinbefore  stated. 

Th»  presiding  Judge  overruled  the  motion  and  refused  the 
new  trial,  and  that  decision  is  comphiincd  of  as  error. 

EzzARD  &  Collier,  M.  A.  Candler,  for  plaintiff  in 
error. 

Gabtrell  &  Hill,  contra. 

By  the  Court, — Jenkins,  J.,  delivering  the  opinion. 

Error  is  assigned  on  the  judgment  of  the  Court  below,  re- 
fusing to  grant  a  new  trial,  asked  upon  four  grounds,  which 
we  must  consider. 

The  first  and  second,  relate  to  tlie  admission  in  evidence, 
of  a  deed  which  had  not  been  recorded,  the  plaintiff  in  error 
insisting,  that  there  was  no  sufficient  proof  6f  its  execution, 
and  that  it  should  not  have  been  admitted  as  an  ancient  doc- 
ument, though  purporting  to  have  been  executed  about  forty 
years  prior  to  the  trial. 
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If  admissible  on  either  ground,  though  madmissible  on  the 
other,  the  Court  must  be  sustained  in  placing  it  before  the 
jury. 

1.  The  deed  was  more  than  thirty  years  old ;  it  purported 
to  hare  been  made  by  the  State's  grantee  of  the  land  in  dis- 
pute, and  was  accompanied  by  the  State's  grant ;  both  wero 
produced  in  Court  by  the  heirs-at-law  of  the  party  to  whom 
by  the  terms  of  the  deed  the  land  was  conveyed  ;  it  does  not 
appear  that  any  circumstances  of  suspicion  attached  to  it 
In  Doe  ex  dem.,  Dooly  vs.  Roe,  McCurdy,  ten.  in  poss.,  Slst 
Georgia  593,  we  held,  that  "a  deed  more  than  thirty  yean 
old,  found  in  the  proper  custody,  accompanying  other  deeds, 
together  constituting  a  chain  of  title,  and  free  from  all  sus- 
picious appearances,  is  admissible  in  evidence  without  proof 
of  execution."  The  paper  under  consideration  is  clearly 
within  this  ruling,  and  was  properly  admitted. 

2.  Further,  whether  or  not  the  evidence  of  execution  ins 
sufficient,  per  ««,  to  authorize  the  admission  of  the  paper,  it 
certainly  aids  the  presumption  of  law,  upon  which  that  paper 
was  admissible  as  an  ancient  document.  It  establishes  the 
genuineness  of  the  signature  of  one  of  the  subscribing  wit- 
nesses, and  thereby  raises  an  independent  presumption,  (of 
greater  or  less  force)  of  the  genuineness  of  the  deed  itself. 

3.  The  tliird  and  fourth  grounds,  refer  to  the  charge  of  the 
Court  given  to  the  jury,  and  tlio  refusal  to  charge  as  requested, 
according  to  the  statement  prece<ling.  These  grounds  cannot 
avail  the  plaintiff  in  error,  unless  this  case  comes  within  the 
operation  of  the  fourth  section  of  the  Act  of  December  2oth, 
1837,  T.  R  R.  Cobb's  Digest  175,  entitled  "  An  Act  to  ad- 
mit  certiin  deeds  to  be  recorded  and  read  in  evidence,  and 
also  to  prescribe  the  effect  of  certain  other  deeds."  The  sec- 
tion is  in  these  words,  "in  all  cases  where  two  or  more  deeds 
shall  hereafter  be  executed  by  the  same  person  or  persons, 
conveying  the  same  premises  to  different  i>ersons,  the  one 
recorded  within  twelve  months  from  the  time  of  execution 
(if  the  feoffee  have  no  notice  of  a  prior  deed  unrecorded  at 
the  time  of  the  execution  of  the  deed  to  him  or  her)  shall 
have  preference ;  and  if  all  be  recorded  or  not  recorded  with- 
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in  the  time  specified,  the  eldest  deed  shall  have  preference.'^ 
In  the  charge  excepted  to,  the  Court  held  that  that  section 
was  inapplicable  to  this  case  because  the  junior  deed,  which 
had  been  recorded  was  founded  upon  the  consideration  of 
i&tural  love  and  affection  ;  in  other  words,  that  the  section 
was  not  intended  to  aid  mere  volunteers,  claiming  under  a 
junior  deed  regularly  recorded,  against  purchasers  for  a  valu- 
able consideration  claiming  under  a  prior  unrecorded  deed. 
However  just  this  discrimination  between  volunteers  and 
purchasers  for  value  may  be,  in  view  of  the  very  broad  phra- 
seology of  the  statute,  it  may  be  questioned  whether  the 
Legislature  intended  to  make  it.  There  being  another  and 
more  obvious  construction,  leading  to  the  same  result,  we  for 
the  purposes  of  this  case  waive  the  reason  upon  which  the 
learned  Judge  based  his  instruction  to  the  jury.  The  statute 
by  its  terms,  applies  only  to  "cases  where  two  or  more  deeds 
shall  be  executed  by  the  same  person  or  persons/^  for  the  same 
premises.  In  the  case  at  bar  the  older  deed  was  executed  by 
William  Tomlinson,  and  the  junior  by  Rhoda  Gilbert,  two 
difierent  persons.  From  this  difficulty  the  plaintiff  in  error 
insists  he  is  relieved,  by  the  fact  that  Rhoda  Gilbert,  at  the 
time  of  her  conveyance,  held  as  heir-at-law  of  William  Tom- 
linson ;  and  he  relies  upon  the  rulings  of  this  Court  in  Ellis 
vs.  the  Lessee  of  Smith,  10th  Georgia  253,  and  in  Tucker  vs. 
Harris,  13th  Georgia  1.  In  the  former  case  the  Court  held, 
that  '^a  purchaser  at  sheriff's  sale,  who  has  his  deed  first 
recorded,  will  gain  the  same  preference  over  an  unrecorded 
deed,  as  if  he  had  bought  directly  from  the  debtor  himself." 
The  reasoning  of  the  Court  is  this :  "  The  effect  of  a  sale 
by  the  law,  in  this  respect,  is  just  the  same  as  if  made  by  the 
individual,  whose  agent  or  trustee  the  officer  become,  to  make 
the  transfer.  All  the  defendant's  estate  is  sold.  The  pur- 
efaaser  takes  his  place."  The  latter  case  was  that  of  an  admin- 
ittrator's  sale,  and  the  ruling  was  that  ''  a  purchaser  at  an 
administrator's  sale,  who  has  had  his  deed  first  recorded,  will 
Imve  the  same  preference  over  an  unrecorded  deed  as  if  he 
htd  bonght  of  the  intestate  in  his  lifetime."  Reference  is 
made  to  the  case  of  Ellis  vs.  The  Lessee  of  Smithy  and  it  is 
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•  held  that  the  principle  is  the  same  in  both.     What  is  that 
principle?    That  the  actual  salesman  in  each  acted  in  a  repre- 
sentative or  fiduciary  capacity,  and  by  his  deed  transmitted 
not  his  own  title  but  that  of  the  party  he  represented.    The 
sheriff  transmitted  the  title  of  the  defendant  in  execution,  tiA 
administrator  that  of  his  intestate.     Can  the  same  thing  be 
affirmed  of  Rhoda  Gilbert's  conveyance?    By  no  means. 
She  thereby  transmitted  not  the  title  of  William  Tomlinson. 
but  her  own  title.     It  matters  not  that  she  derived  title  from 
Tomlinson,  nor  does  it  matter  how  she  derived  it,  whetlier 
by  deed  or  by  inheritance.     Before  her  conveyance  to  Smith 
the  title  had  become  vested  in  her.     It  was  only  her  title  that 
could  then  be  transmitted,  and  this  makes  her  case  to  differ 
from  those  cited  and  considered.     If  instead  of  a  eonveyanoa 
from  her  to  Smith,  the  sheriff  had  on  that  day,  by  coxnfeieiai 
authority,  sold  the  same  land  as  hers,  and  Smith  had  become 
the  purchaser,  could  he  now  claim  against  Wilcher  (the 
grantee  of  Tomlinson)  the  benefit  of  the   Act  of  18377 
Clearly  not,  by  authority  of  Ellis  vs.  The  Lessee  of  Smith, 
because  that  would  extend  no  farther  than  to  a  competition 
between  the  sheriff's  deed  transmitting  tlie  title  of  Rhoda 
Gilbert,  and  a  prior  deed  of  Rhoda  Gilbert  herself,  convey- 
ing the  same  land.     And  for  the  same  reason  Rhoda  Gilbert's 
deed,  competing  with  a  prior  deed  of  William  Tomlinson, 
unrecorded,  is  without  the  authority  of  that  case.     The  only 
effect  of  the  charge  given,  and  the  refusal  to  charge  as  request- 
ed, was  to  take  the  case  out  of  the  operation  of  the  Act  of 
1837,  and  for  the  reasons  given,  we  think  there  was  no  error 
in  this. 
Let  the  judgment  be  affirmed. 
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Richard  Eaines,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error. 

1.  la  case  of  a  capital  conTictioiif  where,  upon  a  review  of  the  whole 
testimony,  the  Goart  is  not  satisfied  with  the  yerdict  of  the  jury,  on 
account  of  the  incompleteness  of  the  proof,  there  being  evidence 
omitted  which  it  was  in  the  power  of  the  State  to  produce,  and  more 
especially  where  the  presiding  Judge  failed  to  charge  upon  a  point  of 
law  insisted  upon  in  argument  by  defendant's  counsel,  and  upon  which 
a  charge  was  requested,  a  new  trial  will  be  granted. 

Murder,  in  Washington  Superior  Court.  Tried  before 
Judge  IvERSoy  L.  Harris,  at  March  Term,  1863. 

This  was  an  iudicLment  charging  the  defendant,  Richard 
Baines,  with  the  murder  of  his  wife,  Emily  S.  Raines,  on  the 
27th  of  June,  1861,  by  mixing  strychnine  with  whisky,  and 
admiuistering  it  to  her,  whereof  she  died  in  a  short  time 
thereafler.  The  indictment  was  found  true  by  the  grand 
jury  at  September  Term,  1861,  and  the  defendant  was  put 
on  trial  at  March  Term,  1863. 

The  material  facts  and  circumstances  of  the  case  as  devel- 
oped by  the  testimony  on  the  trial,  are  as  follows,  to-wit : 

On  the  morning  of  the  27th  of  June,  1861,  the  defendant 
gave  to  each  of  his  children  a  drink  of  spirituous  liquor;  he 
also  prepared  a  drink  for  his  wife,  and  sent  it  to  her  by  one 
of  bis  little  daughters;  Mrs.  Raines  drank  a  portion  of  it, 
and  immediately  asked  her  little  son,  who  was  standing  by, 
if  what  he  drank  was  bitter ;  being  answered  by  tiie  little 
boy  in  the  negative,  she  remarked  that  what  she  drank  was 
bitter ;  a  daughter  of  the  defendai^,  who  was  fiflecn  years  of 
age  at  the  time  of  the  trial,  testified  that  the  defendant  poured 
the  drinks  of  the  children  from  one  bottle,  and  the  drink  of 
Mrs.  Raines  from  another  and  a  different  bottle;  after  drink- 
ing the  liquor  the  family  sat  down  to  breakfast,  and  Mrs. 
Baines  ate  some  biscuit  and  butter,  and  drank  some  coffee; 
before  she  arose  from  the  breakfast  table  she  complained  of 
ft  burning  in  her  stomach,  and  shortly  afterwards  was  attacked 
With  spasms;  a  neighbor  woman,  near  by,  was  sent  for,  and 
W'hen  she  arrived,  Mrs.  Raines  was  insensible ;  the  defendant 
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had  bled  her  in  the  arm,  and  was  holding  it  to  stop  the 
blood  when  the  neighbor  lady  arrived. 

Mrsw Raines  was  pregnant  at  the  time,  and  was  within  about 
one  month  of  the  time  of  delivery ;  she  seemed  like  a  womaa 
in  labor;  her  head  was  drawn  back,  she  gritted  her  teetb, 
her  limbs  jerked  and  she  had  three  pains,  struggles,  or  spasms, 
and  died;  her  eyes  were  turned  back,  her  lips  turned  purple  aod 
her  face  was  pal  id ;  a  few  days  before  Mrs.  Raines'  death  a 
physician  had  visited  the  house  and  left  some  tartar-emetic 
for  some  dogs,  this  was  given  by  Mrs.  Raines  to  several  of 
the  dogs,  and  one  of  them  died ;  a  Coroner's  inquest  was 
held  over  the  body  of  deceased  the  day  after  she  died,  and  at 
the  house  of  defendant ;  the  stomach  was  taken  from  the 
body  and  placed  in  a  pan,  and  the  defendant  sat,  or  stood  bj, 
and  witnessed  the  post  moiiem  examination ;  the  pan  with 
its  contents  was  left  in  the  house  on  a  table,  and  the  physi- 
oians  went  out  into  the  yard  where  the  inquest  was  beinf 
held ;  in  a  short  time  it  was  suggested  by  one  of  the  phy»- 
cians  that  as  no  directions  had  been  given  as  to  the  pan  with 
the  stomach  in  it,  it  had  better  be  looked  after,  but  when  thev 
went  back  into  the  house  to  look  for  it,  the  pan  was  gone; 
the  stomach  was  afterwards  found  buried  in  a  field  some  hun- 
dred and  fifty  yards  from  the  house,  but  the  testimony  did 
not  disclose  by  what  agency  it  was  taken  from  the  house  and 
buried  in  the  field;  it  was  disinterred  and  placed  in  an 
earthen  jar,  and  kept  by  one  of  the  physicians ;  the  contents 
of  the  stomach  were  afterwards  carried  by  Dr.  James  B. 
Smith  to  the  city  of  Augusta,  who  with  Dr.  Liouis  D.  Ford 
and  Son,  subjected  it  to  chemical  examination  and  analysis. 
The  piiysicians  were  of  opmion  that  Mrs.  Raines  most  proba- 
bly came  to  her  death  from  poisoning  by  strychnia,  but  their 
minds  were  not  clear  on  that  point,  the  testimony,  as  well  as 
their  examination  of  the  stomach  and  its  contents,  not  being 
of  such  a  character  as  to  relieve  them  of  doubt ;  the  testa 
applied  were  unsatisfactory  to  the  physicians.  Dr.  Snith 
testified  that  the  color  tests  did  not  fully  satisfy  his  mind  of 
the  presence  of  strychnia  in  the  stomach ;  two  of  the  expEn* 
ments  exhibited  the  peculiar  colors  which  are  said  by 
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fic  works  to  prove  the  presence  of  strychnia,  the  other  expe- 
riments were  unsatisfactory  not  proving  to  his  mind  the 
existence  of  the  poison,  nor  producing  the  effects  ^o  be  ex- 
pected from  {hem.     Dr.  Louis  D.  Ford  testified,  that  the 
chemical  experiments  carried  no  further  than  the  color  tests, 
were  not  satisfactory ;  only  one  of  the  tests  with  sulphuric 
acid,  and  bichromate  of  potassa,  and  a  part  of  one  of  the 
preparations,  produced  the  highly  characteristic  color  induced 
by  strychnia;  those  are  not  the  only  tests  known  to  science 
by  which  stryclinine  might  be  detected ;  there  arc  other  tests 
which  if  applied  might  yield  more  satisfactory  results,  even 
to  the  reproduction  of  strychnine  in  a  chrystalized  state,  but 
such  tests  were  not  applied ;  strychnine  may  be  reproduced 
in  the  hands  of  an  ex})ert  manipulator  in  a  very  small  quan- 
tity; he  made  other  experiments  from  preparations  obtained 
from  the  stomach,  upon  frogs,  and  all  the  experiments  taken 
tc^ther  induced  witness  to  the  opinion  that  there  was  proba- 
bly strychnia  in  the  substance  examined,  but  a  neglect  to 
carry  thcs  chemical  examination  further,  to  the  reproduction 
of  strychnia,  prevented  the  witness  from  having  the  opinion 
that  there  was  positively  strychnia  in  the  stomach ;  he  did 
not  think  there  was  any  other  poison  except  strychnia  in  the 
stomach,  nor  did  the  experiments  lead  him  to  suspect  the 
presence  of  any  other ;  he  did  not  wish  to  be  understood  as 
saying,  that  if  he  had   carried  the  experiments  further,  he 
would  have  found  strychnia  in  the  stomach,  for  that  was  en- 
tirely beyond  his  knowledge;  it  was  also  proved  by  defend- 
ant's daughter  hereinbefore  alluded  to,  that  the  defendant 
and  his  wife  had  been  living'  disagreeably  for  some  time  be- 
fore the  death  of  deceased,  and  that  defendant  once  threw  a 
smoothing  iron  at  deceased  and  twice  threatened  her  life. 

Pending  the  examination  of  Dr.  Smith,  the  following 
;qae0tion  was  propounded  to  him  by  the  State's  Attorney: 
*'Did  Mrs.  Raines  die  a  natural  death,  or  did  she  die  from 
tftbe  effects  of  poison,  judging  from  your  post  mortem  exami- 
-mtioOj  and  your  analysis  of  the  stomach  and  its  contents,  and 
t^bom  the  testimony  of  the  witnesses  as  heard  by  you  in  this 
iMMM ;  yonr  opinion  as  a  medical  man  is  asked.'' 
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Said  question  was  objected  to  by  prisoner's  counsel,  when 
the  CQurt  intimated  to  the  Attorney  Greneral  to  change  hb 
question  to  the  following  form :  "  Whether,  from  the  testi- 
mony in  the  case  and  his  (your)  examination  as  a  medical 
man,  of  the  stomach  and  its  contents,  what  is  your  opinion 
as  an  expert  as  to  the  cause  of  the  death  of  Mrs.  Raines, 
whether  it  was  the  result  of  natural  cause,  or  of  poison/' 

Prisoner's  counsel  excepted  to  the  interference  by  theOoort 
with  the  conduct  of  the  case,  and  in  suggesting  a  new  form 
of  question  to  the  Attorney  General,  and  tliis  interference  was 
assigned  as  error. 

Defendant's  counsel  also  objected  to  the  question  itself, 
when  said  question  was  withdrawn  temporarily.  Dr.  Smith 
having  been  withdrawn,  was  recalled  by  the  State,  and  ihe 
same  question,  that  is,  the  question  framed  by  the  Court,  opon 
his  recall  was  repropounded  to  him,  and  objected  to  by  pris- 
oner's counsel ;  the  Court  refused  to  admit  said  question  to 
be  put  to  the  witness,  but  wrote  out  the  following  form  for 
the  use  of  the  Attorney  General :  "  From  the  symptoms 
described  by  the  witnesses  in  this  case,  and  which  yon  have 
heard  testified  to,  in  connexion  with  the  analysis  of  the 
stomach  of  Mrs.  Raines  and  its  contents,  upon  the  pod  ftiorim 
examination  thereof,  as  a  medical  expert,  what  is  your  opin- 
ion as  to  whether  her  death  was  produced  by  natural  causes 
or  by  poison?" 

Counsel  for  the  prisoner  objected  to  the  Court's  interfer- 
ence again  with  the  State's  Attorney  in  framing  said  qnestion 
for  him,  and  objected  to  the  question  itself,  which  objection 
the  Court  overruled,  and  this  ruling  is  assigned  as  error. 

Counsel  for  prisoner  also  insists  that  the  first  interference 
of  the  Court  was  injurious  to  the  prisoner  in  this,  that  befine 
counsel  had  time  to  object  to  the  question,  the  witness  an- 
swered, "  I  have  not  a  shadow  of  a  doubt  on  my  mind  that 
she  died  from  strychnine."  Which  answer  the  witness  said 
he  made  without  understanding;:  the  question,  and  which  the 
Court  rejected  and  would  not  suffer  to  be  considered  as  evi* 
dence,  had  its  efiect  probably  upon  the  minds  of  the  jnij- 

During  the  examination  of  Dr.  Ford,  the  Attorney  Genenl ' 
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sought  to  prove  bj  him,  that  if  strychnine  did  not  exist  in 
the  stomach  of  Mrs.  Raines,  some  other  dead47  poison  did, 
without  showing  what  that  other  poison  was,  and  the  Court 
decided  that  the  question  might  be  put,  and  stating  as  apart 
of  his  decision  of  the  point  made,  in  the  hearing  of  the  jury, 
that  it  was  competent  to  prove  that  poison  existed  without 
showing  what  that  poison  was,  although  Dr.  Ford,  the  only 
witness  on  that  point,  swore  that  he  did  not  think  there  was 
any  other  kind  of  poison  in  the  stomach ;  which  remark  of 
the  Court  and  the  ruling  was  excepted  to  by  counsel  for 
prisoner,  and  was  assigned  as  error. 

.  The  testimony  and  argument  having  closed,  the  presiding 
Judge,  pursuant  to  the  written  request  of  counsel  for  defend- 
ant, charged  the  jury  as  follows,  to-wit : 

You  must  be  satisfied  from  the  testimony,  and  beyond  a 
reasonable  doubt,  that  the  death  was  caused  by  poisons  ad- 
ministered by  the  prisoner.  The  testimony  of  experts,  as 
for  instance  in  this  case,  as  to  symptoms,  indications  of  poison 
after  analysis  of  the  contents  of  the  stomach,  are  to  be  taken 
as  testimony  upon  the  points,  and  greatly  to  be  regarded  as 
testimony  upon  the  points.  If  the  jury  should  believe  that 
the  facts  proven  should  be  true,  and  yet  the  deceased  might 
have  died  from  ordinary  diseases,  then  the  jury  should  acquit 
the  prisoner.  If  the  jury  should  believe  that  the  deceased 
died  of  poison,  still  they  must  be  satisfied  that  the  poison 
was,  knowingly  and  with  malice,  administered  by  the  prisoner, 
with  the  intention  to  take  the  life  of  the  deceased. 

The  law  presumes  every  man  to  be  innocent  until  he  is 
found  to  be  guilty..  Hence,  if  the  acts  and  conduct  of  the 
prisoner,  indicative  of  innocence,  are  as  strong  as  his  acts  and 
oondnct  which  lead  to  a  suspioion  of  guilt,  and,  when  weighed 
in  the  scale,  are  equal  in  weight,  such  legal  presumption  of 
innocence  must  turn  the  scale  in  favor  of  the  defendant. 

The  domestic  relations  of  husband  and  wife,  parent  and 
dbild,  etc.,  raise  strong  presumption  against  the  murder  of  a 
inte  by  her  husband.  These  presumptions  are  strong  in  pro- 
portion to  the  nearness  and  tenderness  of  that  relation.  The 
jbfendant  is  entitled  to  the  benefit  of  these  presumptions,  and 


676         SUPBEME  COURT  OF  GEOBGIA. 


Raines  t*.  The  State  of  Oeorgin. 


s 


they  are  rendered  still  stronger  in  this  case  if  the  jury  believe 
firom  the  evidence  that  Mrs.  Raines  was  eight  months  gone 
in  pregoiftincyi  as,  in  that  event,  he  would  be  under  the  influ- 
ence of  parental  affection  for  his  unborn  child,  in  addition  to 
that  of  a  husband  for  his  wife.  If,  from  all  the  evidence,  the 
jury  should  come  to  the  conclusion  tliat  the  defendant  is  only 
probably  guilty,  tlien,  in  the  opinion  of  theCburt,  they  should 
find  the  prisoner  not  guilty. 

Afler  twelve  hours'  deliberation,  the  jury  returned  m  ve^ 
diet  of  guilty  against  the  prisoner. 

Counsel  for  the  defendant  moved  for  a  new  trial  of  the 
case,  on  the  following  grounds : 

1st.  Because  the  verdict  is  contrary  to  law  and  the  chiige 
of  the  Court. 

2d.  Because  the  verdict  is  contrary  to  the  evidence. 

3d.  Because  the  verdict  is  not  supported  by  the  evidence. 

4th.  Because  the  verdict  is  strongly  and  decidedly  against 
the  weight  of  the  evidence. 

6th.  Because  the  Court  omitted  to  charge  the  following 
proposition,  which,  though  not  embodied  in  the  written  re- 
quest, was  urged  and  insisted  on  by  counsel  for  defendant  in 
their  argument  to  the  jury,  to-wit: 

"That  Dr.  Ford  having  sworn  in  substance  that  other  and 
conclusive  tests  of  the  presence  of  strychnia  were  in  his  power 
to  have  applied,  and  were  not  applied,  the  omission  of  the 
State  to  produce  that  best  evidence  is  a  circumstance  most 
strongly  to  be  weighed  by  the  jury  in  favor  of  the  innooenoe 
of  the  accused." 

6th.  Because  the  Court  erred  in  interfering  with  and  suf 
gesting  to  the  State's  Attorney  forms  of  questions  proper  to  be 
propounded  to  the  witnesses,  and  in  allowing  the  questions  to 
be  asked  after  objection. 

The  new  trial  was  refused  by  the  Court,  and  that  decision 
is  the  error  alleged. 

E.  H.  Pottle  and  H.  V.  Johnson,  for  defendant  in  error. 

W.  W.  MoNTGOMEBY,  Attorney  General,  contra. 


ATLANTA,  JULY  TERM,  1863.  677 

Raines  v».  The  State  of  Oeorgia. 

J?y  the  OourL — Lumpkin,  C.  J.,  delivering  the  opjiDion. 

The  enormitj  of  the  offence  charged  in  the  indictment 
should  induce  great  caution  lest  our  feelings  should  get  the 
better  of  our  judgment  And  in  a  case  like  this^  unless  all 
the  testimony  within  the  power  of  the  State  to  produce  is 
forthcoming,  ^  result  must  needs  be  unsatisfactory. 

I  will  advert  briefly  to  a  few  instances^  or  what  may  justly 
be  considered  omissions,  in  the  evidence  which  might  have 
been  supplied.  And  the  failure  to  do  so,  without  imputing 
any  design  on  the  part  of  the  State — for  I  take  pleasure  in 
saying  that  the  character  of  the  Attorney  General  for  oiHoial 
rectitude  places  him  far  above  any  such  imputation — still  the 
proof  is  left  incomplete,  and  the  finding  of  the  jury  cannot  be 
otherwise  than  unsatisfactory. 

Was  it  customary  with  the  prisoner  to  serve  his  family 
with  a  morning  dram,  or  was  this  a  solitary  instance?  If 
the  latter,  it  would  serve  to  strengthen  the  probability  of  his 
gailt.  Were  the  children  as  well  as  the  wife  generally  in- 
cluded in  the  treat  ?  If  not,  the  fact  that  they  were  on  this 
occasion  would  suggest  that  it  was  intended  as  a  blind  to  lull 
suspicion. 

Again^  Louisa  Raines,  the  daughter^  testifies  that  her 
mother  and  father  had  lived  disagreeably  together  for  some 
time  before  her  mother's  death,  and  that  he  once  threw  a 
smoothing  iron  at  her;  now,  Mrs.  Elizabeth  Moyc  swears 
that  Raines  and  his  wife  were  separated  at  one  time ;  but  does 
not  know  how  long  before  her  death  they  came  together 
again.  From  the  testimony  of  Louisa  it  does  not  appear  at 
what  period  this  ill-feeling  and  ill-treatment  were  manifested. 
Was  it  before  the  separation?  How  long  was  it  before  the 
death?  It  would  seem  that  on  the  morning  of  that  sad 
occarrenoe  no  such  feud  existed  or  interfered  with  the  family 
enjoyments.  Tliis  same  witness  states  that  immediately  after 
drinking  the  toddy,  her  mother  asked  her  brother  Thomas 
if  what  he  drank  was  bitter?  How  important  that  the  son 
fthonld  have  corroborated  this  statemeut^  as  not  only  confirm- 
atory of  the  truth  of  the  little  girPs  evidence,  but  of  the 
•     Vol/,  xxxin— 37. 
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mother's  declaration,  made  at  the  time,  of  the  nature  of  the 
fluid  shb  drank.  It  was  disclosed  in  the  discussion  that 
Thomas  was  older  than  Louisa. 

We  caonot  shut  our  eyes  to  the  &cty  that  without  the 
daughter's  testimony  the  prosecution  cannot  be  sustained; 
that  she  was  only  thirteen  years  old  when  this  crime  is  allied 
to  have  been  committed ;  that  she  never  saw  her  father  from 
the  death  of  her  mother  until  confronted  with  him  on  the 
trial,  and  that  during  the  long  interval  which  intervened, 
she  lived  with  her  uncle,  Richard  Strange,  making  his  house 
her  home,  and  that  between  this  maternal  uncle  and  the  pm- 
oner  there  was  no  friendly  intercourse  and  no  visiting  for 
years  before  the  death  of  Mrs.  Raines.     I  do  not  allade  to 
these  circumstances  in  order  to  impugn  the  testimony  of  the 
child,  but  as  suggestive  of  the  importance  of  supporting  her 
whenever  it  could  be  done. 

I  approach  now  the  medical  view  of  the  case.  And  whst 
is  the  substance  and  strength  of  the  opinions  of  the  highlj 
intelligent  and  respectable  physicians  who  were  examined  on 
the  trial?  "  That  there  was  probably  strychnia  in  the  con- 
tents of  the  stomach,"  and  that  ''a  neglect  to  carry  the 
chemical  examination  further  to  the  reproduction  of  strych- 
nia in  the  chrystalized  state,  prevents  the  witnesses  from 
having  the  opinion  that  there  was  positively  strychnia  in  the 
stomach,"  "and  why  these  tests  were  not  adopted  they  hardly 
know."  And  this  is  the  whole  case.  Was  I  not  warranted 
in  assuming  that  without  the  evidence  of  the  daughter  the 
prosecution  must  have  failed?  For  it  will  not  be  contended 
that  a  strong  probability  of  guilt  will  satisfy  the  demands  of 
the  law.  There  must  be  certaitUy,  beyond  a  reasonable  doubt 
And  we  cannot  but  fear  that  injury  may  have  resulted  to  the 
prisoner  in  consequence  of  the  omission  of  the  Court  to 
charge  the  jury  as  to  the  effect  of  the  neglect  of  the  State, 
to  apply  other  and  conclusive  tests  to  detect  the  existence  of 
strychnia  in  the  stomach  of  the  deceased;  not  that  we  wooM 
hold  that  in  all  cases  this  is  necessary.  True,  the  discovaif 
of  poison  by  means  of  the  chemical  tests  affords  undoubtedly 
the  clearest  and  most  satisfactory  evidence  that  can  be  ob- 
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tained,  and  therefore,  should  always  be  resorted  to  when  prac- 
ticable. Some^  indeed,  have  gone  so  far  as  to  insist  that  no  case 
of  poisoning  should  be  considered  as  proven  unless  the  poison 
had  been  discovered  by  these  tests.  Such  is  not  our  position, 
Dor  do  we  indorse  the  principle  contained  in  the  verbal  request 
to  charge  during  the  progress  of  the  argument,  to-wit,  that  the 
omissiohs  of  the  State  to  produce  this  evidence  is  a  circum- 
stance to  be  most  strongly  weighed  by  the  jury  in  favor  of  the 
innocence  of  the  prisoner.  But  what  we  contend  for  is  this : 
that  wb^n  it  is  entirely  in  the  power  of  the  State,  which  has 
control  of  the  whole  subject,  to  apply  these  conclusive  tests, 
the  importance  of  which  is  known  to  the  medical  examiners, 
and  it  is  not  done,  and  no  reason  is  assigned  for  the  neglect, 
while  other  tests,  which  are  less  satisfactory,  are  applied,  we 
hold  that  this  is  a  circumstance  which  may  be  legitimately 
used  by  counsel  before  the  jury,  as  calculated  to  raise  a  doubt, 
to  the  benefit  of  which  the  accused  is  entitled ;  a  proposi- 
tion which  is  not  denied  by  the  Attorney  Greneral,  but  which, 
owing  to  the  controversy  which  sprung  up  upon  this  and 
kindred  points,  was  overlooked  by  the  jury,  but  which  his 
Honor  would  have  done  well  to  have  put  fairly  and  fully  to 
the  jury  in  his  concluding  charge. 

Upon  the  whole,  when  we  learn  from  the  bill  of  excep- 
tions that  owing  to  the  excitement  upon  the  public  mind, 
more  than  one  hundred  jurors  who  were  impanelled  were 
disqualified  from  serving,  owing  to  bias  and  prejudice,  or  the 
formation  and  expression  of  opinion  as  to  the  guilt  oT  the 
accused,  we  are  inclined  to  think  that  a  calm  and  dispassion- 
ate administration  of  criminal  justice  requires  that  this  case 
be  sent  back  for  a  re-hearing.  True,  a  new  trial  will  cause 
some  delay.  But  what  is  this  compared  with  the  capital  con- 
viction of  an  innocent  man?  and  the  re-investigation  will 
either  lead  to  the  acquittal  of  the  defendant,  or  satisfy  the 
most  sceptical  that  he  suffers  justly  the  extreme  penalty  of 
the  law.  , 

I  have  carefully  abstained  from  expressing  any  opinion 
upon  what  may  be  called  the  morcU  emdence  in  this  case,  such 
as  the  conduct  of  the  prisoner  during  the  illness  of  his  wife. 
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and  the  post  mcrtem  examination.    These  belong  more  prop- 
erly to  the  jury.     But  two  cases  have  occurred  within  my 
own  knowledge,  which,  I  must  confess,  have  weighed  heavily 
on  my  mind  during  this  investigation.     I  knew  ayonng  mao 
who  married  the  wife  of  his  choice,  and  never  were  nuptials 
more  blessed.     He  rose  one  morning,  and  was  in  the  act  of 
dressing,  conversing  in  the  meantime  gaily  with  his  young 
bride ;  observing  that  she  had  ceased  to  reply  to  him,  he 
looked  round  to  her,  still  in  bed,  and  to  his  dismay  found  ha 
speechless  and  writhing  in  convulsious.     She  expired  in  a 
few  moments.     She  had  enjoyed  uninterrupted  health,  and 
was  eight  months  gone  in  pregnancy.     The  other  case  was 
that  of  Mrs.  J.,  the  mother  of  four  children,  and  again  in 
the  family  way.     She  was  the  pride  of  her  own  sex  and  the 
admiration  of  ours.     A  more  perfect  specimen  of  womanhood 
it  has  rarely  been  my  privilege  to  look  upon.     After  dining 
with  her  husband,  he  took  a  stroll  to  the  post  office,  bot  wis 
arrested  by  a  message  before  he  reached  there,  'Hhat  his  wife 
was  dying  of  convulsions."    She  lingered  a  few  hoars,  and 
expired  in  great  agony.     As  gun-shot  wounds  sei  at  defiance 
all  the  laws  of  projectility,  how  frequently  is  medical  skilly 
as  well  as  medical  opinion,  baffled  by  similar  occurrences. 
But  I  forbear. 
Let  the  judgment  be  reversed. 


James  Olive,  plaintiff  in  error,  vs.  Alexander  Hebrdto- 

TON,  defendant  in  error. 

1.  When  there  is  no  evidence  in  the  record  that  the  errors  complained 
of  were  committed  by  the  Court  below  than  that  thej  were  8tate4  in  the 
rule  nisi  which  was  refused  by  the  presiding  Judge,  this  Court  cannot 
entertain  jurisdiction  of  the  case. 

Suit  on  a  promissory  note,  in  Dougherty  Superior  Court. 
Tried  before  Judge  Allen,  at  December  Term  1860,  and  » 
motion  for  a  new  trial,  decided  by  Judge  R.  H.  Clabk,  at 
the  June  Term,  1863. 
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This  was  an  action  brought  by  Jamea  Olive  against  Alex- 
ander HerringtoQ,  to  recover  the  amount  of  a  promissory 
note  dated  the  5th  of  September,  1853,  due  the  1st  of  January, 
1854,  given  by  defendant  and  payable  to  plaintiff,  for  $1,037. 

The  defendant  filed  a  plea,  very  inartistically  drawn,  and 
setting  forth  the  following  facts,  to-wit: 

That  defendant  exchanged  some  lands  which  he  owned  in 
Decatur  county  for  some  lands  (on  which  there  was  both  a 
saw  and  grist-mill)  which  the  plaintiff  owned  in  the  county 
of  Worth;  that  the  note  was  given  as  the  difference  in  the 
value  of  the  two  places;  that  the  mills  constituted  the  chief 
inducement  moving  the  defendant  to  the  exchange;  that  the 
plaintiff  represented  the  mill-dam  as  being  slightly  broken  or 
parted,  and  that  it  could  be  easily  mended;  that  plaintiff  did 
agree  to  repair  the  dam  and  make  it  as  good  as  it  was  before; 
tliat  the  plaintiff  pretended  to  repair  it,  but  did  it  in  such  a 
manner  as  that  it  broke  again  and  rendered  the  mills  worth- 
less; and  that  these  false  representations  and  the  promise  of 
plaintiff  to  repair  the  dam,  were  the  inducements  to  defend- 
ant to  make  the  exchange  and  give  the  note  sued  on. 

It  api)eared  from  the  evidence  adduced  upon  the  trial  of 
the  case,  that  the  defendant  exchanged  a  tract  of  land  in 
Decatur  county  for  a  tract  of  ladA  in  Worth  county  belong- 
ing to  the  plaintiff,  on  which  there  was  a  grist  and  saw-mill, 
and  that  the  note  sued  on  was  given  as  the  difference  in  value 
between  the  two  tracts  of  land;  that  the  plaintiff^s  land  and 
mills  were  estimated  by  the  parties  at  $6,000;  that  there  was 
a  break  in  the  dam  which  the  plaintiff  represented  as  trifling, 
and  which  could  be  easily  repaired  at  small  expense;  that 
plaintiff  agreed  to  repair  it,  and  thus  make  it  as  good  as  it 
was  before  it  was  broken ;  that  the  plaintiff  represented  the 
aaw-oiill  as  being  capable  of  cutting  from  one  thousand  to 
twelve  hundred  feet  of  lumber  per  day,  and  that  the  grist- 
mill would  grind  eighty  bushels  of  com  per  day.  It  further 
appeared  that  the  plaintiff  pretended  to  repair  the  dam  ac- 
cording to  his  undertaking,  but  did  it  so  unskillfully  that  it 
broke  again,  and  washed  away  the  foundation  of  the  mill- 
house  and  so  injured  the  site  as  that  the  house  had  to  be  re- 
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moved  and  located  in  another  place  before  it  would  answer 
any  good  purpose  as  a  mill.     It  was  also  proved  that  the 
plaintiff  sajid  after  the  trade,  that  he  considered  that  he  had 
made  the  land  he  received  in  Decatur  county  clear;  that  the 
stream  on  the  land  in  Worth  county  was  valuable,  if  the 
water  on  it  could  be  stopped,  but  he  knew  it  could  not  be 
done;  that  the  dam  had  been  broken  several  times,  and  he 
had  patched  it  up  so  that  he  could  grind,  but  that  he  knew 
if  a  head  of  water  was  stopped  on  it,  the  dam  would  ^'  bunt 
all  to  shatters/^     Plaintiff  also  said  to  another  witness  that 
the  mill  was  mended  but  would  not  stay  mended  a  week,  bot 
it  was  sold  and  he  was  going  to  Decatur,  and  that  the  mill 
was  merely  '^patched  up;"  that  it  could  not  be  made  to  stand, 
the  foundation  not  being  good.     The  average  damage  to  die 
mills,  in  consequence  of  the  break,  as  estimated  by  the  wit- 
nesses, was  from  $1,000  to  $2,000. 

There  was  a  good  deal  of  other  testimony,  but  the  materiel 
facts  are  embodied  in  the  foregoing  statement. 

Upon  this  testimony  the  jury  found  for  the  defendant 

Counsel  for  plaintiff  then  moved  for  a  new  trial,  and  a  role 
ni»i  was  granted  on  the  following  grounds,  to- wit: 

1.  Because  the  Court  erred  in  allowing  witnesses  to  prove 
the  damage  sustained  by  defendant,  without  a  detailed  esti- 
mate as  well  as  a  statement  of  items  making  up  the  damage, 
the  witnesses  not  being  millwrights. 

2..  Because  the  Court  erred  in  allowing  some  of  the  wit- 
nesses to  give  their  opinion  of  the  damages  sustained  by  de- 
fendant, without  giving  the  facts  on  which  the  opinions  were 
founded,  the  witnesses  not  being  millwrights. 

3.  Because  the  Court  erred  in  charging  the  jury,  at  the 
request  of  defendant's  counsel,  '^  that  if  they  believe  that 
Olive  went  to  Herrington  before  the  consummation  of  the 
trade  and  told  Herrington  the  mill  was  broken,  and  at  the 
same  time  agreed  with  Herrington  to  put  the  mill  in  as  good 
condition  as  it  was  before  it  was  broken,  and  Herrington  wis 
thereby  induced  to  complete  the  contract,  then  it  was  Olive's 
duty  to  do  so;  and  if  he  failed  to  do  it,  ho  was  not  entitled 
to  recover.'^ 
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4th.  Because  the  Court  erred  in  charging  the  jury  at  the 
request  of  defendant,  "  that  if  Olive  represented  to  Herrings 
ton  that  the  mills  would  grind  eighty  bushels  of  corn  per 
day,  and  saw  one  thousand  feet  of  lumber  per  day,  and  that 
that  was  the  inducement  to  the  trade,  then  Herrington  was 
entitled  to  the  mills  in  accordance  with  that  statement,  and 
Olive  was  bound  to  deliver  him  such  mills,  and  if  he  failed 
to  do  it,  he  was  not  entitled  to  recover." 

6th.  Because  the  Court  erred  in  charging  the  jury  as  re- 
quested by  defendant,  ''that  if  Olive  stated  to  witnesses  that 
he  had  agreed  to  mend  the  mill,  and  put  it  in  as  good  condi- 
tion as  before  it  was  broken  and  that  he  had  failed  to  do  so, 
and  had  merely  'patched  it  up,'  then  this  was  evidence  from 
which  fraud  might  be  established  on  the  part  of  Olive  in  the 
original  transaction.'' 

6th.  Because  the  Court  erred  in  refusing  to  charge  the 
jury  as  follows,  at  the  request  of  counsel  for  plaintiff,  to-wit: 
''that  the  condition  of  the  mill  when  the  contract  was  made, 
and  the  statements  then  made  by  the  plaintiff  were  the  mat- 
ters to  be  considered  by  the  jury,  and  not  what  occurred 
afterwards  when  the  writings  were  drawn  up." 

"  In  order  to  the  defense  of  the  defendant  in  this  case  on 
acconnt  of  deceit  and  fraud,  it  must  appear  that  any  defects 
in  the  mill  were  known  to  Olive,  and  that  his  representations 
were  made  knowing  them  to  be  false  at  the  time  of  the  con- 
tract and  not  when  the  writings  were  drawn,"  the  Court 
refusing  to  charge  the  words,  "and  not  when  the  writings 
were  drawn." 

7th.  Because  the  jury  found,  contrary  to  the  following 
charge  of  the  Court,  to-wit :  "  Fraud  and  deceit  are  not  to 
be  presumed  but  must  be  proved  by  the  party  alleging  it,  and 
to  prove  fraud  and  deceit  the  party  charged  with  it  must  be 
proved  to  have  known  that  his  statements  were  false  when 
they  were  made." 

8th.  Because  the  jury  found  contrary  to  law. 

9th.  Because  the  jury  found  contrary  to  evidence. 

There  were  several  other  grounds  taken  in  the  motion  for 
a  oew  trial,  but  they  had  reference  to  leading  questions  in  in- 
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terrogatories^  and  the  answer  to  crosa-interrogatories,  and  the 
interrogatories  were  not  sent  up  with  the  reoord. 

The  presiding  Judge  refused  the  new  trial  and  that  deci- 
sion is  the  error  complained  of. 

L.  P.  D.  Wabren,  for  plaintiff  in  error. 
P.  J.  Strozier,  contra. 

By  the  Court — Lumpkin,  C.  J.,  delivering  the  opinion. 

The  answers  to  the  interrogatories  are  onacoompaDied  bf 
the  questions  propounded  to  the  witnesses;  whether,  therefor^ 
the  questions  be  leading  or  the  answers  defective,  we  are  left 
wholly  without  the  means  of  judging. 

There  was  a  motion  made  for  a  new  trial,  and  many  of  the 
grounds  are  for  charges  alleged  to  have  been  made  for  refu- 
sals to  charge,  and  because  the  jury  found  contrary  to  the 
charges  given,  whereas  it  does  not  appear  that  any  charge 
was  given  or  refused  by  the  Court.  True,  the  fact  is  assumed 
in  the  rule  nUi,  and  sundry  decisions  said  to  be  made  by  the 
Court  are  therein  recited.  But  his  Honor,  the  presiding 
Judge,  refused  to  make  the  rule  absolute,  nor  does  he  any 
where  certify  to  this  Court  that  the  grounds  taken  in  the  role 
nisi  are  true;  he  overruled  the  motion  because  there  was 
abundant  evidence  to  sustain  the  verdict. 

We  do  not  sit  here  to  discuss  and  decide  abstract  questioes 
of  law,  but  to  investigate  alleged  errors  committed  by  the 
Court  below,  and  we  must  be  assured  upon  the  authority  of 
the  Court  itself,  what  the  errors  complained  of  are,  before  we 
can  be  called  upon  to  reverse  them.  Suppose  we  were  to 
hold  that  upon  some  of  the  grounds  taken  in  the  rale  ntst, 
there  were  fatal  errors,  which  required  the  correction  of  this 
Court,  his  Honor  might  well  reply,  I  have  not  certified  to 
the  Supreme  Court  that  these  errors,  fatal  in  their  opinioOf 
were  committed  by  me,  our  mouths  would  be  closed. 

In  the  brief  of  testimony  appended  to  the  bill  of  excep- 
tions it  did  not  appear  that  any  objections  were  taken  to  the 
testimony  as  the  trial  progressed.     This  omission  being  dia- 
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CQvered^  the  plaintiff  in  error  moved  that  the  rule  ni»i  be 
amended  on  the  argument  by  stating  that  the  testimony  of 
which  he  complained  was  admitted  against  his  objections. 
But  it  wiU  be  perceived  that  his  motion  to  amend  was  con- 
fined entirely  to  this  point,  and  did  not  extend  to  the  equally 
fiital  omission  as  to  the  charges. 

We  are  restricted  then  in  this  case  entirely  to  the  first  and 
second  grounds  taken  in  the  rule  nisi,  and  upon  a  careful  ex- 
amination of  the  evidence  we  hold  that  these  grounds,  vague 
and  indefinite  as  they  are,  not  specifying  the  names  of  the 
witnesses,  are  not  well  taken.  To  be  more  precise,  it  would 
be  necessary  to  state  the  testimony  of  every  witness,  and  show 
that  it  was  not  amenable  to  the  complaint  made  against  it. 
We  shall  be  excused,  I  trust,  from  the  tediousness  of  this 
detail. 

We  affirm  the  judgment  of  the  Circuit  Court. 


Joseph  D.  Reynolds,  plaintiff  in  error,  vs.  Kinion  Dale, 

*        defendant  in  error. 

■ 

1.  The  Depaty  SherilT  takes  from  the  defendant  in  a^.  fa,  in  his  hands 
for  collection,  notes  of  third  persons  and  receipts  him  for  so  mach 
money  in  full  of  principal,  interest  and  cost  due  on  the  execution: 
MMf  to  be  no  payment,  and  the  principal  sheriff  is  not  liable  to  a  rale 
on  accoant  of  this  act  of  the  depatj. 

Rule  against  the  Sheriff,  in  Terrell  Superior  Court.  De- 
cided by  Judge  John  T.  Cl^rk,  at  the  May  Term,  1863. 

The  question  presented  by  the  record  in  this  case,  depends 
npon  the  facts  following,  viz :  A  writ  oi  fieri  facias  issued 
from  a  judgment  rendered  in  Terrell  Superior  Court,  in  favor 
of  Joseph  D.  Reynolds  against  Pierce  L.  Wilborn,  maker,  and 
Myron  G.  Weston,  for  one  thousand  dollars,  principal,  with 
interest  and  cost.  This  j!. /a.  was  placed  in  the  hands  of  W. 
Cb  Thornton,  the  deputy  of  Dale,  the  principal  sheriff,  for 
collection.    Five  hundred  dollars  of  the  amount  due  on  the 
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JLfa.y  was  paid  by  one  of  the  defendants,  to  the  attorney  of 
the  plaintiff.  The  entire  balance  due  on  the  fi.fa.  was  paid 
by  Wilborn  to  Thornton^  the  deputy  sheriff,  in  promisBwy 
notes  on  the  other  persons,  all  of  which  were  goody  and  which 
the  said  Thornton  afterwards  said  had  answered  his  purpose. 
Thornton  gave  to  the  defendant  a  receipt  acknowledging  pay- 
ment in  full  of  the  principal,  interest  and  costs  due  on  thejL 
fcL  Upon  these  facts  a  rule  was  taken  against  Kinion  Dale^ 
the  sheriff,  calling  on  him  to  show  cause  why  he  should  not 
pay  over  to  plaintiff  or  his  attorney  the  sum  due  on  the  fi.fa» 
At  the  hearing,  the  presiding  Judge  discharged  the  rule,  and 
that  decision  is  the  error  complained  of. 

Strozieb  &  Smfth,  for  plaintiff  in  error. 

Vason  &  Davis,  cmtra. 

By  Hie  QourL — ^Lyon,  J.,  delivering  the  opinion. 

The  rule  absolute  was  properly  refused  by  the  Court  below. 
Dale,  the  sheriff,  was  responsible  only  for  such  acts  or  omis- 
sions of  duty  of  his  agent,  Thornton,  the  deputy,  as  were 
done  in  tlie  ordinary  course  of  the  duties  and  business  of  the 
office.  The  rule  absol  utc  was  demanded  against  the  principal, 
not  for  a  failure  to  collect  the  money  due  on  this  fi.  fa.  by 
the  deputy,  but  as  for  mouey  tollected ;  in  other  words,  upon 
the  receipt  given  by  him  to  the  principal  defendant  in  the  ji. 
fa.  If  this  transaction  was  good  as  a  payment  in  law,  then 
the  sheriff  would  be  liable  to  the  rule,  otherwise,  not  A 
payment,  to  an  agent,  to  be  good  as  a  payment,  must  be  made 
in  money;  if  made  in  notes  of  third  persons,  it  is  not  good. 
Ch.  on  Con.,  643,  9th  Am.  Ed. ;  2  Parsons  on  Con.  126,  7; 
Ward  vs.  Evans,  2  Lord  Ray.,  928;  S.  C.  Salt.,  442,  and 
cases  there  cited. 

If  the  creditor  authorizes,  adopts  or  acquiesces  in  the  trans- 
action, the  payment  will  be  good.  But  that  would  not  help 
the  plaintiff  in  this  proceeding  unless  the  sheriff  was  himself 
a  party  to  it.  If  the  plaintiff  authorized  Thornton  to  make 
such  a  settlement,  he  must  look  to  Thornton  for  the  money, 
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and  not  to  the  sheriff;  for  such  transaction  not  being  within 
the  sphere  of  his  duties  as  deputy  sheriff^  cannot  bind  the 
prineipaly  only  himself;  and  if  he  was  authorized  by  the 
plaintiff^  or  his  act  was  adopted  by  him,  that  would  make  the 
deputy  the  agent  of  the  creditor ;  but  his  act  thus  outrides  the 
duties  of  his  office,  and  cannot  bind  the  sheriff,  unless,  as  I 
have  shown,  he  was  a  party.  We  will  add,  for  such  is  our 
opinion,  that  the  moving  of  this  rule  is  not  an  acquiescing  in 
this  transaction.  We  will  also  add  that  it  follows  from  our 
ruling  that  the  execution  is  not  satisfied  unless  payment  was 
authorizeti  by  the  plaintiff. 
Let  the  judgment  be  affirmed. 

Jenkins,  J.,  dissenting. 


Jaues  Ia  Mims  and  James  D.  Burdett,  sub-enrolling  offi- 
cers, plaintiffs  in  error,  vs,  John  K.  Wimberly,  defendant 
in  error. 

x 

1.  Judges  and  other  magistrates  of  any  one  of  the  Confederate  States  of 
America,  having  authority  by  the  laws  of  that  State  to  issue  the  writ  of 
habeas  corpus,  and  to  adjudicate  t^e  case  made  by  the  petition  and 
answer,  have  jurisdiction  in  such  cases  arising  under  the  Enrolling  Acts 
ef  the  Confederate  Congress. 

Mabeas  Corpus,  decided  by  Judge  Hook. 

The  statement  of  the  case  appears  in  the  opinion  of  the 
Court. 

Geobge  T.  Barnes,  for  the  plaintiffs  in  error. 

John  C.  Sneab,  for  the  defendant  in  error. 
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£y  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

The  defendant  in  error,  Jno.  K.  Wimberly,  applied  to  bis 
Honor,  Jas.  S.  Hook,  Judge  of  the  Middle  District,  alleging 
that  he  >vas  ill^ally  restrained  of  his  liberty  by  J.  L.  Mima 
and  J.  D.  Burdett,  enrolling  officers  of  the  Confederate  States, 
who  had  enrolled  him  for  military  service,  and  ordered  him 
to  repair  to  a  camp  of  instruction.     That  in  truth  and  in  hd, 
the  applicant  was,  by  the  terms  of  the  Enrolling  Acts,  whence 
they  derive  their  authority,   exempt  from  military  datjr. 
Wherefore  he  prayed  the  Judge  to  issue  the  writ  of  habem 
eoTrpvs  against  the  said  Mims  and  Burdett,  and  upon  its  re- 
turn to  inquire  into  the  legality  of  his  imprisonment,  etc 
The  writ  was  issued ;  the  defendants  appeared,  admitted  se^ 
vice,  and  answered  that  the  petitioner  was  subject  to  enroll* 
ment  for  military  service,  under  the  Acts  of  Congress.    And 
further,  they  pleaded,  that  being  so  liable,  and  having  been 
enrolled,  under  said  Acts,  *^  the  case  is  within  the  limits  of  the 
sovereignty  assigned  by  the  Constitution  to  the  Confedente 
States,  and  a  habeas  corpuB  issued  by  a  State  Judge  or  Court 
has  no  authority  within  said  limits.     Wherefore,  they  submit 
that  this  Court,  being,  for  these  reasons,  without  jurisdiction, 
this  application  for  discharge  should  be  dismissed.^'    The  case 
was  submitted  solely  upon  the  plea  to  the  jurisdiction.    His 
Honor  Judge  Hook  overrultf  the  plea,  and  defendants  |ez- 
cepted.     The  sole  question  before  us,  then,  is  that  of  jorift- 
diction. 

Counsel  for  plaintiffs  in  error  has  presented  a  series  of  pro- 
positions, arranged  in  logical  sequence,  from  which  he  deduces 
the  conclusion  that  the  Courts  of  Georgia  have  no  jurisdic- 
tion in  the  case: 

First,  he  maintains  that  ^^  the  Confederate  Government  is 
sovereign,  within  the  sphere  of  its  delegated  powers." 

The  term  sovereign  has  a  very  exact  significance,  but  is  often 
loosely  applied.  Politically  speaking,  it  is,  in  strictness,  ap- 
plicable only  to  ultimate  authority,  residing  either  in  an  indi- 
vidual or  in  a  body  of  individuals.  In  some  forms  of  govern- 
ment, it  may  be  difficult  to  determine  where  it  resides.    Under 
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our  complex  system^  in  which  sundry  republics  are  found, 
governing  separately  and  also  in  confederation,  great  care 
should  be  taken  to  avoid  confusion  of  ideas  on  this  subject. 
A  descriptive  term,  erroneously  applied  to  rightful  authority, 
may,  in  time,  lead  to  mistaken  ideas  of  its  true  nature  and 
extent  These  may  induce  abuses  of  power;  these,  again, 
political  controversies,  party  divisions,  possibly  overthrow  of 
salutary  institfutions. 

A  striking  example  of  this  may  be  seen  in  the  first  words 
of  a  document  no  less  solemn  and  imposing  than  the  Consti- 
tution of  the  Uniteil  States;  and  the  error  will  be  found 
exerting  a  pernicious  influence  upon  so  august  a  tribunal  as 
the  Supreme  Court  of  the  United  States,  even  whilst  Marshall, 
in  the  full  vigor  of  his  grand  intellect,  presided  over  its  delib- 
erations. The  preamble  of  the  Constitution  recites,  that  "the 
people  of  the  United  States,  in  order  to  form,  etc.,  do  ordain 
and  establish  this  Constitution."  Here  is  the  first  error,  pro- 
lific of  confused  ideas  of  our  political  system.  Thirty  years 
hter^n  the  case  of  Martin  vs.  Hunter's  Lessees,  (1  Wheaton's 
8.  C.  Reports,  304,)  Mr.  Justice  Story,  delivering  the  opinion 
of  the  Court,  says:  ''The  Constitution  of  the  United  States 
was  ordained  and  established,  not  by  the  States,  in  their  sov- 
ereign capacities,  but  emphatically,  ae  the  preamble  of  the  Con- 
riUutUm  decka^eSf  by  the  people  of  the  United  States"  Beyond 
all  cavil,  the  establishment  of  a  Constitution,  the  fundamental 
bw,  is  a  high  exercise  of  popular  sovereignty.  The  idea, 
then,  expressed  in  the  preamble,  and  urged  by  Mr.  Justice 
Btory,  as  clearly  indicating  the  character  of  the  Government, 
is  that  the  people  of  the  United  States,  as  an  aggregate,  sov- 
ereign community,  or  body -politic,  ordained  and  established 
the  Constitution.  This  assertion  is  against  the  truth  of  his- 
tory, and  is  refuted  by  the  Constitution  itself. 

What  are  the  historical  facts?  The  people  inhabiting  the 
States,  afterwards  united  under  that  Constitution,  were  but 
onoe  In  general  convention,  for  the  purpose  of  establishing  it. 
The  members  composing  that  convention  were  appointed  by 
the  L^islatures  of,  and  represented,  the  several  States;  they 
voted,  on  all  questions  coming  before  the  convention,  by 
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States,  each  Stat«  having  one  vot«;  and  in  roistering  the  yeas 
and  nays  in  their  journal,  they  caused  the  names  of  the  States, 
and  not  of  the  individuals  representing  them,  to  be  entered. 
When  the  instrument  was  completed  and  engrossed  for  signi- 
tare,  they  say,  in  the  attesting  clause,  '^Done  in  Convention 
by  the  unanimous  consent  of  the  Staiea  present.*^  But,  far- 
ther, when  this  was  done,  and  the  signatures  attached,  did 
the  instrument  framed  by  them  stand  upon  their  attestation 
and  signatures  as  the  Constitution  of  the  United  States?  ,  By 
no  means.  The  whole  proceeding,  thus  fkr,  was  only  con* 
snltative;  all  this  machinery  was  employed  to  concentrate 
opinion,  and  thereby  prepare  a  project  likely  to  commaod 
acceptance.  The  joint  production  of  so  many  great  intellects 
was  simply  a  draft  to  be  submitted,  for  ratification  or  reac- 
tion, to  their  principals.  Whilst,  therefore,  it  is  both  inters 
esting  and  instructive  to  remark,  that  in  the  review  of  this 
preliminary  proceeding,  we  find  ourselves,  at  every  step^ 
treading  in  the  foot-prints  of  State  sovereignty,  the  most  se- 
vere test,  the  clearest  demonstration,  is  to  be  found  in  the 
ratification,  which  alone  gave  efficacy  to  the  instrument.  If, 
as  averred  in  the  preamble,  that  act  was  to  be  performed  by 
"the  people  of  the  United  States,"  as  an  integral  community, 
it  should  have  been  done  in  one  of  two  ^vays :  either  by  a  di- 
rect vote  of  the  whole  people,  (the  majority  controlling,)  or 
by  a  convention,  of  delegates  elected  by  them.  So  it  is  in 
the  adoption  of  State  Constitutions.  Not  so,  however,  in  this 
case.  The  draft,  having  been  made  public,  was  submitted  to 
the  separate  action  of  the  people  of  each  State,  in  convention. 
Eleven  States,  each  for  itself,  ratified  it ;  and  they  formed  the 
Union,  speedily  organizing  a  Congress,  and  electing  a  Presi- 
dent and  Vice  President.  The  remaining  two  deferred  rati- 
fication, and  were  recognized  as  out  of  the  Union.  In  the 
first  session  of  Congress  under  the  Constitution,  these  two 
were  treated  as  foreign  States,  though  the  door  was  still  left 
open,  and  inducements  presented,  for  their  subsequent  acces- 
sion to  the  Union.  Though  somewhat  tardily,  they  did  accede 
to  it,  before  the  end  of  the  second  session  of  that  Congress. 
But  where  was  the  asserted  sovereignty  of  the  people  of  the 
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United  States,  whilst  these  two  stood  sullenly  aloof?  What 
sovereignty,  but  its  own,  eventually  brought  each  in,  at  a 
different  time  ?  I  ask,  then,  tried  by  the  touclistone  of  history, 
how  much  of  truth  is  there  in  Mr.  Justice  Story's  proposition? 

But  the  last  article  of  the  Constitution,  which  looks  to  ac- 
tion, refutes  the  preamble,  which  is  simple  recital.  It  is  in 
these  words:  ''The  ratification  of  the  conventions  of  nine 
States  shall  be  sufficient  for  the  establishment  of  this  Consti- 
tution, between  the  States  so  ratifying  the  samej' 

Thus  we  see  first,  that  the  question  of  ratification  or  re- 
jection wtis  never  intended  to  be  submitted  to  the  conjoint 
action,  direct  or  indirect,  of  the  whole  people  of  the  United 
States,  but  to  the  separate  action  of  the  peoples  of  the  seve-. 
ral  States ;  secondly,  that  there  could  be  no  ratification  what- 
ever, unless  nine  of  the  States,  separately  acting,  consented 
thereto ;  thirdly,  that  their  consent  ratified  it  only  as  between 
themselves.  Had  every  voter  in  each  State,  except  Rhode 
Island,  given  his  suffrage  for  ratification,  a  bare  majority  for 
rejection,  in  that  feeble  State,  would  have  lefl  her  foreign  to 
the  rest.  And  this  is  the  concluding,  the  creative  clause  of  • 
that  Constitution,  which  opens  with  the  solecism  ''  we  the 
people  of  the  United  States."  The  deplorable  consequences 
of  this  inexplicable  error,  may  bo  traced  not  alone  in  the 
judicial  records,  but  also  in  the  legislative  and  executive 
journals  of  that  ill-fated  Union,  and  who  shall  say  how  far 
they  contributed  to  its  disruption  ?  I  am  fully  sensible  of 
ihe  boldness  of  this  criticism,  and  could  have  been  prompted 
to  it,  only  by  a  clear  perception  of  truth  violated,  and  error 
working  mischief. 

Happily  for  us,  the  Convention  that  framed  the  Confede- 
rate Constitution,  blind,  neither  to  the  mistake,  nor  its  conse- 
quences, were  careful  to  exclude  the  conclusion  of  Judge  Story. 
Presenting  as  a  draft,  the  same  Constitution,  slightly  modi- 
fied, to  be  adopted  or  rejected,  by  a  proceeding  identical  in  its 
details  with  that  observed  in  the  other  case,  they  have  con- 
fionned  the  preamble  to  the  truth  of  history.  The  recital  there- 
in JSy ''  we  the  people  of  the  Confederate  States,  ea^  State  adr' 
ing  in  Us  sovereign  and  independent  character,  do  ordain/'  etcJ' 
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It  is  not  only  true^  that  the  Constitution  was  ordained  by  the 
people  of  the  States,  in  their  separate  sovereign  characters,  bat 
being  fully  established,  it  works  no  transfer  of  sovereignty. 
Our  theory  (as  I  understand  it)  is,  that  sovereignty  resides  in 
the  people ;  yet  not  in  the  people  of  the  Confederate  States 
as  a  single  body-politic.    There  is,  in  truth,  no  such  concrete 
political  community,  though,  in  common  parlance^  we  may 
find  the  phrase  "people  of  the  Confederate  States,*'  conveni- 
ent.    In  amendments  of  the  Constitution,  and  in  the  appoint- 
ments of  Confederate  Executives,  Legislators  and  Judges, 
the  agency  of  the  States,  as  separate,  original   sources  of 
power  may  be  traced.     There  are  as  many  sovereignties  as 
there  are  States  in  the  Confederacy,  and  no  more.    Oor 
recent  history  furnishes  a  clear  illustration  of  the  pro{V)sitioo. 
But  three  years  since  the  States  composing  the  Confederacy} 
bore  the  same  relation  to  the  United  States  government  that 
they  now  bear  to  that  of  the  Confederate  States.     By  sepa- 
rate action  at  different  times  they  withdrew  from  that  oon- 
nection.     Let  us  consider  the  process  by  which  each  State 
accomplished  this  result,  and  the  political  status  of  each,  on 
the  instant  that  her  withdrawal  was  complete.     We  instance 
Georgia.     In  her  secession  from  the  Federal  Union,  we  note, 
first,  that  the  consent  thereto,  neither  of  the  Federal  govern- 
ment i)roper,  nor  of  the  whole  people  inhabiting  the  United 
States,  was  obtained  or  asked  ;  secondly,  that  the  consent  of 
the  same  people,  as  constituting  separate  political  commoni- 
ties,  or  States,  (other  than  the  people  of  Georgia)  was  neither 
obtained  nor  asked ;  thirdly,  that  her  secession  was  not  the 
act  of  her  own  instituted  government,  embracing  l^islative, 
executive  and  judicial  departments,  nor  of  any  one  or  two  of 
these.     It  was  ordained  by  her  people,  in  Convention  asson- 
bled,  acting  in  a  capacity,  higher  than,  and  superior  to  any 
government,  State  or  Federal,  theretofore  created,  or  adopted 
by  them.     This  done,  they  stood  alone^  disconnected  from  all 
other  peoples.     Then  again,  by  like  action,  they  acceded  to 
the  Confederate  States.    Meanwhile,  their  own  State  goven- 
ment  suffered  neither  overthrow  nor  suspension  from  the  pro- 
gress and  consummation  of  these  great  political  movemaiti^ 
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for  the  reasou,  that  its  functions,  they  have  not  withdrawn. 
This  action  we  hold  strictly  conformable  to  the  political 
theory  adopted  by  our  forefathers  and  transmitted  to  us. 

Hence  we  deduce  the  inferences,  firdf  that  so  soon  as  the 
people  of  Georgia  were  disenthralled  of  British  dominion, 
they  liecamc  invested  with  sovereignty,  in  which  no  other 
people  participated — in  virtue  of  which,  they  might,  in  their 
discretion,  for  their  benefit,  delegate  certain  political  powers, 
of  greater  or  less  extent,  to  one  or  more  governmental  agen- 
cies, and  resume  them  at  pleasure;  secondly,  that  under  our 
system,  political  power  and  sovereignty  are  not  convertible 
terms ;  the  State  and  Confederate  governments  severally  ex- 
ercising portions  of  the  former,  whilst  the  latter  abides  un- 
impaired in  the  people  of  each  State. 

Nevertheless,  we  maintain  that  the  Confederate  govern- 
ment, within  the  range  of  its  delegated  powers,  is  entitled  to 
implicit  obedience.  This  duty  is  imposed  upon  individuals, 
by  the  sovereignty  of  the  State  to  which  they  belong,  and  its 
extent  is  defined  by  the  compact  of  all  the  States,  known  as 
the  Constitution  of  the  Confeilerate  States  of  America.  These 
fundamental  and  well  recognised  principles  should  be  kept 
steadily  in  view,  because  in  this  case  is  involved  the  inquiry, 
to  what  extent  the  sovereignty  of  Georgia  has  yielded  the 
prerogative  of  ][)rotccting  the  personal  liberty  of  her  citizens. 
,To  the  second  proposition  of  the  counsel,  viz :  "  that  the 
passage  of  the  Conscript  Act  by  the  Confederate  Congress, 
was  an  exercise  of  one  of  its  delegated  powers,"  we  yield  our 
unqualifie<l  assent  now,  as  in  the  case  of  JelTers  vs.  Fair. 

We  dissent  from  his  third,  which  is  in  these  words,  "  no 
other  power  can  therefore,  through  its  judiciary,  interpret 
that  Act.     It  would  be  an  infringement  of  its  sovereignty." 

Sir  William  Blackstone  (1  Commentaries,  49)  is  referred 
to  in  support  of  this  proposition :  "  By  the  sovereign  power 
(says  the  author)  is  meant  the  making  of  laws ;  for  wherever 
that  power  resides,  all  others  must  conform  to  and  be  directed 
by  it,  whatever  appearance  the  outward  form  and  administra- 
tion the  government  may  put  on."  It  is  manifest  that  this 
principle  is  inapplicable  to  our  system.  The  Confederate 
Vol.  xxxni — 38. 
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G>iigre88  can  enact  no  law  without  express  grant,  or  necesBBiy 
implication  of  power,  in  its  Constitution.  £veQ  the  L^v- 
latures  of  the  States  are  constitutionally  restrained  from  doing 
many  things.  There  must  be  power  lodged  somewhere  to 
assert  lack  of  authority  in  the  former,  and  to  enforce  restrainti 
upon  the  latter,  and  of  this  power  (according  to  the  Ameri* 
can  theory)  the  judiciary  is  the  depository.  It  is  not  true, 
therefore,  without  qualification,  that  ^'  all  others  must  oon- 
form  to  and  be  directed  by  ^'  the  law-making  power.  The 
literal  application  of  the  principle  to  the  Confederate  Gov- 
ernment would  render  its  judiciary  equally  powerless  with 
those  of  the  States.  Let  this  be  conceded,  and  the  Constitu- 
tion dwindles  into  nullity,  whilst  the  power  of  Congress  swdb 
into  omnipotence.  We  make  no  criticism  upon  authors  who 
daim  the  attribute  for  the  British  Parliament,  there  are  none 
who  assert  it  for  the  Confederate  Congress.  Besides,  the 
learned  author  is  treating,  in  this  connection,  of  systems  in 
which  all  political  powers  are  exercised  by  one  government, 
and  he  insists  that  its  laws  must  have  a  sanction.  With  ns 
those  powers  are  divided  between  two.  The  question  in  this 
case  is  not  whether  there  be  means  of  enforcing  laws  enacted 
by  one  of  those  governments  within  the  range  of  its  consti- 
tutional powers,  but  whether  the  other  co-existing  govern- 
ment may,  in  any  conceivable  case,  inquire,  through  its 
judiciary,  whether  such  a  constitutional  enactment  is  beiig 
rightfully,  according  to  its  intent  and  meaning,  enforced  upon 
one  of  its  citizens  in  restraint  of  his  personal  liberty  ?  Erai 
in  the  absence  of  any  affiliation  or  federative  relation  between 
governments,  it  cannot  be  true  that  the  sovereignty  of  one  is 
infringed  whenever  its  statute  law  is  judicially  interpreted 
by  the  other.  It  often  occurs  that  a  right  accruing  in  one 
State  or  nation  comes  to  be  adjudicated  in  another,  and  as  it 
originated  and  matured  under  the  laws  of  the  former,  its 
adjudication  necessarily  involves  the  interpretation  of  those 
laws.  Regarding  all  subjects  of  legislation  reserved  by  the 
States,  Virginia  and  Georgia  are  as  distinct  and  as  independ- 
ent as  if  the  Confederate  Constitution  did  not  exist,  yet  by. 
reason  of  the  emigration  from  one  to  the  other  our  Coaris 
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are  often  called  upon  to  construe  deeds,  and  other  contracts 
and  testaments  made  in  Virginia,  by  the  laws  of  that  State, 
the  application  of  whi6h  draws  after  it  their  interpretation. 
But  so  fer  from  this  being  an  infringement  of  her  sovereignty 
or  impairment  of  her  authority,  it  is  a  direct  recognition  of 
both.  True,  in  such  cases,  if  there  be  in  the  State,  whose 
law  is  thus  brought  in  question,  a  fixed  judicial  interpreta* 
tion  of  it,  that  is  usually  adopted  in  the  foreign  tribunal,  but 
this  being  only  a  rule  of  interpretation  does  not  affect  the 
principle.  If  the  position  assumed  be  correct,  the  State  Courts 
oould  take  jurisdiction  in  no  case,  the  determination  of  which 
depended  upon  the  application  of  a  law  of  Congress.  The 
first  paragraph,  second  section,  third  article,  of  the  Constitu- 
tion, defines  the  extent  of  the  judicial  power  of  the  Confed- 
erate States.  There  are  sundry  specifications,  and  among 
others  this,  "  all  cases  arising  under  the  laws  of  the  Confed- 
erate States,''  and  such  is  the  case  before  us.  But  it  is  not 
declared  that  this  jurisdiction  shall  be  exclusive.  Under  the 
corresponding  paragraph  of  the  Constitution  of  the  United 
States  (which  differs  from  ours  only  in  two  particulars)  the 
judicial  power  was  extended  to  "  controversies  between  citi- 
zens of  different  States,''  but  it  was  always  held  that  in  those 
cases  the  plaintiff  might  make  his  election  between  the  State 
and  Federal  Courts  of  the  State  and  district  wherein  the 
defendant  resided.  In  Cohens  vs.  Virginia,  6th  Wheaton, 
at  page  396,  Chief  Justice  Marshall  remarks:  **  It  has 
generally  held  that  the  State  Courts  have  concurrent 
jnrisdiction  with  the  Federal  Courts,  in  cases  to  which  the 
judicial  power  has  been  extended,  unless  the  jurisdiction  be 
rendered  exchisive  by  the  words  of  the  third  article."  In 
order  then  to  divest  the  State  Courts  of  jurisdiction,  in  any 
class  of  cases  previously  exercised  by  them,  it  must  appear 
that  by  the  Constitution  exclusive  jurisdiction  has  been  given 
to  the  Confederate  Courts  over  that  class.  The  simple  exten- 
sion to  it  of  their  jurisdiction  will  not  produce  that  result. 
It  does  not  follow  that  this  construction  would  lead  to  con- 
flict of  jurisdiction  or  to  simultaneous  action  of  State  and 
Confederate  Courts  upon  the  same  subject  matter  between  the 
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aame  parties.    The  Su[>erior  and  Inferior  Courts  of  Georgia 
have  concurrent  jurisdiction^  except  in  equity  causes,  crimi- 
nal causes,  causes  raspecting  the  title  to  real  estate,  and  divorce 
oauses^ct  no  conflict  arises.  Tlie  plea  of  former  recovery,  or  of 
t  he  pendency  of  a  previous  action,  will  always  induce  the  Court 
in  which  the  later  suit  may  be  instituted,  to  dismiss  it.    "  Id  all 
cases  of  concurrent  jurisdiction,  the  Court  which  first  has  pos- 
session of  the  subject  must  decide  it."     Smith  vs.  Molver, 
9th  AVhuaton,  532.     So,  whenever,  by  the  return  to  a  habeoi 
corpiLs,  issued  by  a  State  judge,  if  it  be  made  to  appear  that 
the  personal  liberty  of  the  promovant  is  restrained  by  the 
process  of  a  Confederate  Court  having  jurisdiction  of  the 
Hubject,  it  would  be  the  duty  of  the  former  to  dismiss  tbe 
writ,  and  thus  avoid  a  conflict.     Such  was  the  qaestioD  aris- 
ing in  Ableman  vs.  Booth,  21  Howard,  606 ;  and  althoagh 
the  language  of  Chief  Justice  Taney,  on  page  524,  would 
seem  to  admit  of  extension  to  all  cases  of  imprisonment  by 
authority  of  the  United  States,  it  must  be  borne  in  mind  that 
the  question  of  imprisonment,  by  authority  other  than  judi- 
cial, was  not  in  that  case.     The  distinction  between  the  two 
classes  of  cases  was  not  taken,  and  the  opinion,  in  so  &ra$ 
it  overleaps  the  case  before  the  Court,  is  obiter  dictum.   Where 
the  power  of  imprisonment  is  exercised  by  one  claiming 
authority,  other  than  judicial,  under  an  Act  of  Congress, 
within  the  limits  of  a  State,  any  magistrate  of  that  Stat 
having  authority  to  issue  the  writ  of  habeas  corpus  Qtf 
inquire  into  its  legality,  and  even  military  officers  are* 
exempt  from  this  jurisdiction,  but  owe  obedience  to  the  fir 
judgment. 

Reference  is  made  to  the  case  of  Ferguson,  9th  Johns' 
239.     In  that  case  the  Supreme  Court  of  New  York  decli 
to  interpose  and  inquire  into  the  legality  of  the  detentio 
a  citizen  by  the  military  authorities  of  the  United  States 
although  Chief  Justice  Kent  was  strongly  inclined  (a/ 
time)  against  the  jurisdiction  of  the  Court,  his  assoc 
Thompson,  Van  Ness,  Spencer  and  Yates,  expressly  ref 
the  question  of  jurisdiction,  and  placed  their  refusal 
writ  on  the  broad  discretion  o-iven  the  Court  in  terc 
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But  in  the  case  of  Stacey,  (10th  Johnson,  328,)  the  Commis-. 
sioner  having  issued  a  habeas  corpus  against  Greneral  Lewis, 
of  the  United  States  Army,  requiring  him  to  produce  the 
body  of  Stacey,  and  show  the  cause  of  his  confinement,  and 
Lewis  having  made  an  evasive  return,  the  same  Court,  con* 
stituted  of  the  same  persons,  Chief  Justice  Kent  delivering 
the  opinion,  assumed  jurisdiction,  and  attached  Lewis  for 
contempt. 

In  the  first  volume  of  his  Commentaries,  400,  401,  under 
the  title  ^'Concurrent  jurisdiction  of  the  State  Governments/' 
Chief  Justice  Kent  refers  to  these  cases.  Of  the  case  of  Fer- 
guson, he  says,  ''It  was  much  discussed  whether  the  State 
Courts  had  concurrent  jurisdiction,  by  habeas  corpiiSy  over 
the  question  of  unlawful  imprisonment,  when  the  imprison- 
ment was  by  an  officer  of  the  United  States,  by  color,  or  un- 
der pretext  of  the  authority  of  the  United  States.  The  Su- 
preme Court  did  not  decide  the  question,  and  tlie  motion  was 
denied  on  other  grounds;  but  subsequently,  in  the  matter  of 
Stacey,  the  same  Court  exercised  jurisdiction  in  a  similar  case, 
by  allowing  and  enforcing  the  writ  of  habeas  corpvs.  The 
question  was  therefore  settled  in  favor  of  a  concurrent  juris- 
diction in  that  case,  and  there  has  been  a  similar  decision 
and  practice  in  the  Courts  of  other  States." 

In  the  cases  of  the  Commonwealth  vs.  Harrison  (11th 
Mass.  63)  and  Ibid  vs.  Cushing,  (ilth  Mass.  67)  both  in- 

alving  the  detention  of  citizens,  by  the  military  authorities, 
d  the  question  being  as  to  the  legality  of  their  enlistment 
in  the  United  States  army,  this  jurisdiction  was  assumed  by 
the  Courts  of  Massachusetts,  and  no  doubt  seemed  to  be  en- 
tertained that  it  was  rightfully  done.  See  also  Comm'th  vs. 
Holloway,  5th  Benney  612. 

There  is  a  provision  in  the  Constitution  of  the  Confederate 
States,  which  afibrds  a  conclusive  answer  to  the  proposition 
under  consideration,  viz:  no  other  power  can  through  its 
jadidary,  interpret  a  law  of  the  Confederate  Congress,  con- 
Btitntionally  enacted.  The  third  section  of  the  sixth  article 
is  in  these  words,  "  this  Constitution  and  the  laws  of  the 
Confederate  States  made  in  pursuance  thereof,  etc.,  shall  be 
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the  supreme  law  of  the  land,  and  the  judges  io  every  Stats 
shall  be  bound  thereby,  anything  in  the  Constitution  or  lam 
of  any  State  to  the  contrary  notwithistanding.''  They  shall 
be  thus  bound,  not  as  oitisenSi  but  as  judges.  Why  bind 
them  officially,  by  a  provision  of  the  Constitution,  if  thej 
are  not  officially  to  take  cognizance  of  those  laws  and  applj 
them  ?  And  how  apply  them,  without  interpreting  them? 
This  obligation  resting  upon  the  Judges  of  the  States,  re- 
moves any  well  founded  apprehension  that  they  will  unduly 
obstruct  or  hinder  the  Confederate  government  io  the  exer- 
cise of  its  proper  functions.  That  Grovemment  must  at  all 
times  employ  ministerial  agents  in  the  execution  of  its  lawa, 
and  not  unfrequently  citizens  of  the  States  are  by  them  taken 
into  custody,  without  antecedent  adjudication,  and  conse- 
quently without  the  guidance  of  judicial  prooess,  as  in  cases 
of  enrollment  for  military  service.  It  should  be  no  matter 
of  surprise  if  they  occasionally  mistake  their  own  powers^  or 
the  liabilities  of  the  citizens,  under  the  law  they  are  empow- 
ered to  execute.  That  the  State  of  Greorgia  owes  to  her  citi- 
zens protection  against  illegal  restraint  of  their  personal  lib- 
erty, and  that  this  protection  is  to  be  extended  through  her 
judiciary,  in  all  cases  wherein  she  has  not  transferred  juris- 
diction from  it  to  the  Confederate  judiciary,  may  not  be 
doubted. 

We  are  unable  to  perceive  that  she  has  done  so  in  cases  of 
this  character,  and  in  conclusion,  we  borrow  from  Chiel  Jofr- 
tice  Kent,  in  the  case  of  Stacey,  a  clear  and  forcible  staA- 
ment  of  our  duty  in  the  premises.  '^  This  is  a  case  which 
concerns  the  personal  liberty  of  the  citizens.  *  *  »  » 
It  is  the  indispensable  duty  of  this  Court,  and  one  to  which 
every  inferior  consideration  must  be  sacrificed,  to  act  as  a 
faithful  guardian  of  the  personal  liberty  of  the  citizen,  and 
to  give  ready  and  effectual  aid  to  the  means  provided  by  law 
for  its  security.  One  of  the  most  valuable  of  these  means  is 
the  writ  of  habecu  corptLSy  which  has  been  justly  deemed  the 
glory  of  the  British  law." 

We,  therefore,  affirm  the  judgment  of  the  Court  below. 

Let  the  judgment  be  affirmed. 
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Albert  S.  Mandeville^  plaintifiP  in  error,  vs.  Thomas  W. 
Daniel,  sub-enrolling  officer,  etc.,  defendant  in  error. 

A  person  in  the  military  service  of  the  Confederacy,  being  employed  as 
contractor  for  the  transportation  of  the  mail  on  a  rente  more  than  ten 
miles  in  length,  is  exempt  for  the  time  being  from  military  daty. 

Habeas  Corpus.  Tried  before  Judge  Hutchinb,  of  the 
Western  Circuit.  Judgment  against  the  petitioner,  on  the 
il^  September,  1863. 

The  faiots  necessary  for  an  understanding  of  the  decision 
may  be  found  in  the  opinion  of  the  Court. 

Mitchell  and  Jackson,  for  the  plaintiff  in  error. 

Daniel  and  Hill,  for  the  enrolling  officer. 

By  the  Court, — Lumpkin,  0.  J.,  delivering  the  opinion. 

There  is  no  dispute  about  the  facts  in  this  case,  and  the 
only  question  is  whether  a  person  in  the  military  service  of 
Uie  Confederate  States  is  competent  to  enter  into  a  mail 
oontract.  and  if  he  does  so^  and  is  accepted  by  the  Post-office 
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Department,  knowing  the  factSy  he  thereby  becomes  exempt 
for  the  time  being  from  'military  duty, 

The  Judge  before  whom  this  case  was  tried  held  that  the 
Postmaster  General  had  no  power  to  contract  with  a  person 
to  transport  the  mail,  without  a  previous  discharge  by  the 
War  Department,  and  that,  circumstanced  as  'Mr.  Mande- 
ville was,  the  claim  of  the  War  Department,  being  prior  in 
point  of  time,  had  priority  of  right. 

The  maxim  referred  to  by  the  Judge,  we  apprehend,  does 
not  obtain  in  this  case.  It  applies  only  where  there  are 
adverse  rights  or  conflicting  jurisdictions.  Such  is  not  the 
case  here.  For  the  Government,  although  administered 
through  various  departments,  is  nevertheless  one.  The  Ex- 
emption Act  embraces  mail  contractors,  and  if  the  Qovem- 
ment  permits  one  in  tlie  military  service  to  bid  for  and  obtain 
a  contract  for  transporting  the  mail,  it  thereby  exempts  him, 
for  the  time  being,  from  the  performance  of  military  duty. 
Who,  but  the  Government,  shall  adjudge  and  decide  its  own 
necessities  and  interests  ? 

It  is  said  that  the  Act  of  Congress  passed  April  16, 1863, 
exempting  mail  contractors,  does  not  apply  where  the  con- 
tract has  been  obtained  subsequent;  to  enrollment;  because 
the  party,  by  enrollment,  virtually  becomes  a  member  of  the 
army,  and  that  a  release  from  the  service  is  the  nature  of  a 
discharge,  which  is  not  contemplated  by  the  law.  We  can 
see  nothing  in  the  words  of  the  Act  which  will  justify  this 
distinction.  It  would  seem  more  plausible  to  insist  that  the 
words  are  to  be  interpreted  in  reference  to  the  date  of  the 
Act,  rather  than  to  the  time  of  actual  enrollment.  But  in 
either  view,  the  subsequent  employment  by  the  Government 
would  seem  to  be  a  release,  for  the  time  being,  of  the  party 
from  his  previous  service.  And  such  we  understand  to  be 
the  decision  of  the  Confederate  Courts.  We  know  it  to  he 
of  the  District  Judge  for  this  State,  and  that,  too,  upon 

solemn  argument. 
Let  the  judgment  be  reversed. 
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The  Savannah,  Albany  and  Gulf  Railroad  Company,  et 
aLy  plaintiifs  in  error,  r«.^  Patrick  K.  Shikls,  et  ai,^  de- 
fendants in  error. 

1.  The  Act  of  the  Legislature,  assented  to  on  the  4th  December,  1861, 
amendatory  of  the  charter  of  the  Savannah,  Albany  and  Gulf  Railroad 
Company,  authorizing  them  '^  to  extend  their  road  from  any  point  at 
or  in  the  city  of  Savannah  to  the  island  of  Tybee,^'  does  not  authorize 
them  to  extend  their  road  into  the  city,  in  a  direction  differing  from 
that  to  Tybee  Island,  and  to  lay  their  track  through  the  entire  length 
of  one  of  the  streets,  with  a  grade  requiring  deep  excavations  and  high 
embankments. 

2.  The  proper  construction  of  that  Act  authorizes  the  Company  to  extend 
its  road  from  some  point  on  the  road  already  built,  "at  or  in  the  city 
of  Savannah,''  with  reasonable  directness  to  the  island  of  Tybee. 

8.  Under  the  provisions  of  the  charter  of  the  city  of  Savannah,  the  Mayor 
and  Aldermen  have  no  power  to  grant  to  a  railroad  company  the  privi- 
lege of  appropriating  a  portion  of  any  street,  from  end  to  end,  and  by 
excavations,  embankments,  precluding  all  other  uses  of  such  portion. 

4.  Where  a  proprietor  of  unimproved  land,  within  the  limits  of  an  incor- 
porated city,  lays  out  and  dedicates  a  portion  of  it  as  a  street,  then  lays 
off  lots  on  said  street,  and,  with  a  view  of  enhancing  their  value,  sells 
them  with  the  express  slipulation  that  the  street,  on  which  they  so 
abut,  ''shall  bo  kept  open  to  its  full  dimensions  for  all  time,"  if  the 
city  government  accept  the  street,  they  take  it  encumbered  with  a  trust 
in  favor  of  the  purchasers  of  said  lots,  and  their  successors  in  title ; 
and  equity  will  enforce  that  trust,  by  enjoining  the  construction  of  any 
work  materially  obstructing  the  free  use  of  such  street,  as  originally 
projected  and'  dedicated.  IIow  such  dedication  shall  be  made,  and 
how  proven  ?    Query. 

6.  The  placing  of  a  permanent  obstruction  in  any  street  of  an  incorporated 
city,  without  proper  authority  to  do  so,  creates  a  public  nuisance,  and 
Courts  of  Equity  have  power  to  enjoin  such  a  work  in  progress,  or 
about  being  commenced. 

Bill  in  equity,  in  Chatham  Superior  Court.    Tried  before 
Judge  Flemmino,  at Term,  1863. 

The  statement  of  the  ease  will  appear  in  the  opinion  of  the 
Court. 

Law  &  LovELL  and  Thomas  E.  Lloyd,  for  plaintiffs  in 
error. 

H.  R.  Jackson,  for  defendants  in  error. 


tft^  *i    *<H*wn  VfCiCSJ  OF  GBOBGIA. 
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jb|  ^M  ^'tf-t.^-J'zszis^  J^  «£L:Teciii^  the  opinioQ. 

Tfi't  'i<;£«&iuts  is.  "Kt:*.  It:  ibatr  bCI  filed  iq  the  Superior 
O/urt  of  Cfiatham  c::i:l:j.  fca^tc  ;;£iis  ch«v  owa  and  occapy 
neverally,  improved  I>Xa  oa  B«aikt*ph  aOiset,  in  the  city  of 
H«vttiiiiaiiy  and  they  alle^  as  tbe  giieraiice,  in  the  coarse  of 
perputrution,  against  which  they  pny  an  icjonctioDy  that  the 
«lc*run(IantH|  to-wit,  "the  Savannah,  Albany  and  Gulf  Bail- 
riMtl  ('Otnpuay,  a  oorporation  created  by  Act  of  the  Genenl 
Awi^iuhly,  and  Grazaway  B.  Lamar,  of  said  countyy  by  their 
ap" iitM,  sorvants  and  laborers,  are  now  changing  the  face  and 
v^U'inu'UT  of  said  street,  are  digging  out  excavations  in  some 
|d44v\v  U>  cht>  depth  of  from  twenty  to  twenty-five  feet,  are 
ikivwiu^*  up  embankments  in  other  places  to  the  height  of 
iVv^u  (wclvo  to  fifteen  feet,  all  in  the  centre  of  said  street^ 
bhivu^luuu  its  entire  length,  from  the  Thunderbolt  road  to 
(he  Stk\:iunah  river,  so  as  entirely  to  prevent  the  passing  and 
n^viEistiu^  aorvxjfet  said  street,  so  as  greatly  to  impede  the  pasB- 
iu^  u«  Aiivl  frv>  aloa^  said  street,  so  as  to  prevent  the  turning 
s>f  vcliic!oai  iu  saiv!  street,  so  as  greatly  to  impede  and  prevent 
the  eutruiKX'  and  exit  of  vehicles  into  and  from  said  lots,  in 
short,  so  as  to  render  said  street  entirely  useless  for  the  usual 
purposes  of  a  street,  for  which  purposes,  and  for  which  par- 
poses  alone,  said  Randolph  street  was  originally  designed, 
and  in  trust  to  secure  which  alone  could  title  to  the  land 
which  constitutes  it,  be  rightfully  vested  in  the  Mayor  and 
Aldermen  of  said  city  of  Savannah." 

Independently  of  the  right  which  they,  in  common  with 
all  of  the  inhabitants  of  Savannah,  and  lot  owners,  have  to 
the  free  and  unobstructed  use  of  the  streets  and  thoroughfares 
of  said  city,  they  set  forth  a  special  equity  in  the  premiseS| 
appertaining  to  them  as  owners  of  said  lots,  as  follows: 

"And  your  orators  further  show  unto  your  Honor,  that 
Randolph  street  was  not  originally  one  of  the  streets  of  said 
city  of  Savannah,  the  title  to  which  has  always  resided  in  the 
Mayor  and  Aldermen  of  said  city,  but  that  the  land  now 
constituting  said  street  was  formerly  part  and  parcel  of  a  pri- 
vate tract  or  tracts  of  land,  which  contained^  with  others,  the 
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various  lots  hereinbefore  described  as  now  belonging  to 
your  orators,  and  that  said  land  constituting  said  street,  was 
set  apart  by. Nicholas  J.  Bayard  and  others,  then  proprietors 
of  said  tract  or  tracts,  to  be  for  all  time  to  come,  a  thorough- 
fiure  for  the  special  use  and  convenience  of  the  persons  who 
might  thereafter  purchase  or  occupy  said  lots,  and  only  as 
incidental  to  aod  consequent  upon  this  primary  object,  for 
the  general  use  of  the  public  as  a  street,  the  said  Nicholas  J, 
Bayard  and  others,  receiving  no  pecuniary  compensation 
therefor  from  the  said,  the  Mayor  and  Aldermen  of  said 
city,  nor  from  any  person  whatsoever,  but  designing  there- 
by to  enhance  the  value,  and  to  promote  the  sale  of  said 
lots ;  and  your  orators  further  show  unto  your  Honor,  that 
in  consequence  of  the  setting  apart  of  said  street  as  afore- 
said, the  value  of  all  the  real  estate  fronting  upon  it,  and 
of  all  the  real  estate  contiguous  thereto,  and  fronting  upon 
or  bounded  by  the  streets  running  into  said  Randolph 
street,  and  all  of  which  real  estate  was  originally  contained 
in  the  same  tract  or  tracts  of  land,  was  in  truth  greatly  en- 
hanced,^ and  having  been  divided  into  lots,  found  a  ready 
market;  and  your  orators  further  show  unto  your  Honor, 
that  your  orators  thus  became  purchasers  of  the  lots  herein- 
before described  as  fronting  upon  and  bounded  by  said  Ran- 
dolph street,  and  also  of  other  lots  from  the  same  tract  or 
tracts  contiguous  thereto,  with  the  full  faith  aud  understand- 
ing that  the  said  street  was  indeed  set  apart,  and  to  be  kept 
open  for  all  time,  to  the  full  dimensions  laid  down  upon  the 
maps,  by  which  they  were  induced  to  purchase." 

Upon  the  exhibition,  to  Judge  Fleming,  of  the  bill, 
properly  verified,  he  granted  a  rule  nm,  requiring  the  de- 
fendants to  show  cause  why  an  injunction  should  not  be 
issued  against  them  as  prayed.  It  does  not  appear,  from  the 
transcript,  that  the  defendants  had  answered  the  bill  at  the 
time  of  the  hearing.  They,  however,  introduced  as  evidence, 
the  affidavits  of  five  citizens,  who  testify  that  they  own  lots 
fronting  on  Randolph  street,  and  desire  the  extension  of  the 
Savannah,  Albany  and  Gulf  Railroad  through  it,  as  being 
now  mada    Thqr  also  presented  the  affidavit  of  the  presi- 
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dent,  and  one  of  the  directors  of  the  companj,  who  depose 
that  ^'the  railroad  projected  hy  said  company  through  Ran- 
dolph  street,  and  in  the  process  of  construction,,  is  contem- 
plated as  a  commencement  of  the  extension  of  the  road  of 
said  company  to  the  island  of  Tybee,  as  authorized  by  the 
Act  of  the  Legislature  of  the  State  of  Georgia,  assented  toon 
the  fourth  day  of  December,  1861 ;  and  that  it  is  a  practica- 
ble and  eligible  route;  and  that  in  pursuance  of  said  route  the 
said  company  has  had  liberal  offers  made  to  it,  of  the  right 
of  way.''     They  also  introduced  the  following  ordinance: 

"An  Ordinance  to  amend  an  Ordinance  to  grant  a  certain 
Eight  of  Way  to  the  Savannah,  Albany  and  Gulf  Rail- 
road Company,  passed  11th  December,  1857. 

Section  H  Be  it  ordained  by  the  Mayor  and  Aldermen  of 
the  city  of  Savannah  in  Council  assembled.  That  the  Savan- 
nah, Albany  and  Gulf  Railroad  Company  be  authorized  to 
construct  the  track  of  their  railroad  from  their  depot  twelve 
feet  inside  across  Liberty  street  and  the  Thunderbolt  road, 
into  Randolph  street,  on  the  same  level  as  the  track  now  is 
within  their  depot — and  tlirough  Randolph  street  at*a  grade 
of  thirty  feet  to  the  mile  at  the  head  of  Lamar's  Canal,  pro- 
vided the  city  is  held  harmless  by  said  railroad  company 
against  any  suit  or  damages  which  may  be  brought  ^inst 
said  city  caused  by  the  extension  of  said  road. 

Sec.  2.  And  be  it  further  ordained  by  the  authority  afore- 
said. That  the  requisitions  of  the  Ordinance  of  1857,  rela- 
tive to  securing  the  sides  of  the  track  with  masonry,  be  sus- 
pended till  two  years  after  the  close  of  the  war,  that  the 
materials  and  work  may  be  procured  on  reasonable  terms. 

Sec.  3.  All  ordinances  and  parts  of  ordinances  militating 
against  this  ordinance,  be  and  the  same  are  hereby  repealed. 

Ordinance  passed  in  Council,  11th  February,  1863." 

The  complainants  in  rebuttal  offered  the  affidavits  of  foor 
citizens,  who  testify  that  "  they  think  the  excavations  and 
embankments,  along  the  line  of  the  railroad  being  constructed 
upon  Randolph  street,  will  be  a  very  serious  injury  and  de- 
triment to  the  property  in  that  quarter  of  the  city,  and  moie 
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especially  upon  the  street  itself,  depreciating  it  in  value,  and 
greatly  detracting  from  its  enjoyment/'  Also  a  certificate  of 
P.  K.  Shiels  (one  of  the  complainants)  that  ''Randolph  street 
is  but  sixty  feet  wide,  as  laid  down  upon  the  map  of  the  dty 
of  Savannah."  Also  the  following  affidavits  of  certain  of  the 
complainants : 

"Gbobgia — Chatham  County. 

"  Personally  appeared  before  me,  Patrick  K.  Shiels  and 
Henry  Seltzer,  who,  being  duly  sworn,  depose  and  say,  that 
the  railroad  projected  by  the  Savannah,  Albany  and  Gulf 
Railroad  Company  through  the  City  of  Savannah,  by  way 
of  Randolph  street,  is  not  an  extension  of  said  Savannah, 
Albany  and  Gulf  Road  towards  Tybee  Island,  as  authorized 
by  the  Act  of  1861,  but,  on  the  contrary,  that  it  is  a  clear 
perversion  of  the  franchise  granted  them  by  that  Act,  to  a 
wholly  different  object,  in  nowise  contemplated  by  it;  for 
that  (first)  there  is  a  much  nearer  route  to  said  island  from 
the  terminus  of  said  railroad  in  the  city  of  Savannah,  than 
the  ono  now  pretended  to  be  projected  for  that  purpose,  the 
point  at  the  extreme  northern  end  of  Randolph  street  being 
quite  as  far,  if  not  further,  from  Tybee  Island  than  the  said 
depot  itself ;  for  that  (secondly)  when  said  road  shall  have 
reached  the  head  of  Lamar's  Canal,  to  be  continued  in  a  direct 
line  to  Tybee  Island,  it  must  cross  the  entire  low  lauds  and 
marshes  on  the  south  side  of  the  Savannah  river,  the  latter 
being  impassable  for  a  railway,  save  at  such  enormous  expen- 
diture of  time,  labor  and  money,  as  to  place  its  construction 
beyond  the  reach  of  rational  contemplation ;  for  that  (thirdly) 
to  reach  Tyl>ec  Island,  said  road  must  cross  St.  Augustine's 
creek,  a  navigable  stream,  over  which  it  will  be  necessary  to 
throw  such  a  bridge  as  will  not  seriously  interfere  with  the 
public  right,  and  that  the  construction  of  said  bridge,  in  legal 
form,  upon  a  direct  line  from  the  head  of  Lamar's  Canal  to 
Tybee  Island,  is  a  simple  impossibility  from  the  nature  of  the 
lowlands  and  of  the  marshes ;  for  that  (fourthly)  the  only  fea- 
■ible  crossing-place  from  such  railroad  will  bo  at  Causton's 
Blnff,  to  reach  which  from  the  head  of  Lamar's  Canal  will 
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require  that  the  track  shall  re^ascend  the  blaff  which  dt  inIX 
have  descended  by  Randolph  street  at  great  labor  and  ex* 
pense,  and  that  thus,  while  if  it  could  be  constructed  upoa 
a  direct  line  frowf  Lamar's  Canal,  its  entire  course  would 
present,  in  comparison  with  a  direct  line  from  the  present 
depot,  two  sides  of  a  triangle,  in  returning  to  that  direct  lino 
at  Causton's  Bluff  it  will  have  already  made  a  segment  of  a 
circle ;  for  that  (fifthly)  not  simply  is  the  route  from  the  depot 
of  said  railroad  to  Tybee  Island  more  eligible,  with  an  eye 
to  the  distance  to  be  saved,  but  that  upon  that  line  there 
are  causeways  formerly  used  over  the  intermediate  islands 
between  Causton's  Bluff  and  Tybee,  and  from  the  depot  to 
Causton's  Bluff  is  level  upland,  requiring  little  or  no  exci^ 
vation  and  little  or  no  embankment ;  for  that  (sixthly)  jost 
prior  to  obtaining  the  Act  of  1861,  said  Savannah,  Albany 
and  Gulf  Railroad  had  purchased  and  do  now  hold  a  tract  of 
land  lying  upon  the  southwest  side  of  Thunderbolt  road,  and 
that  said  land  was  purchased  for  the  purpose  of  constmctiqi 
said  road  to  Tybee  by  that  line,  and  that  while  said  road  to 
Lamar's  Canal  was  then  also  under  contemplation,  it  ma 
quite  a  different  idea  from  the  road  to  Tybee  Island ;  for 
that  (seventhly)  said  road  through  Randolph  street  is  de- 
signed and  is  now  being  constructed  not  to  connect  said 
depot  with  Tybee  Island,  but  with  the  wharf  property  of 
G.  B.  Lamar,  and  that  the  liberal  offers  of  right  of  way 
made  to  said  company,  should  they  carry  their  projected 
road  to  that  point,  have  been  made  by  the  said  G.  B.  Lamar, 
and  by  him  alone,  and  made  because  the  construction  of  said 
road  to  the  head  of  his  canal  will  greatly  enhance  the  value 
of  his  property  and  enrich  him,  but  that  the  gain  to  the 
road  by  said  donation  of  said  right  of  way,  will  in  nowise 
set  off  the  immense  expenditure  required  for  the  construction 
of  the  track  to  said  point  and  from  said  point  to  Tybee  Island, 
whether  in  direct  line  or  in  zigzag  line  by  the  way  of  Caustoa'i 
Bluff.  "P.  K.  Shiels. 

"Henry  Seltzeb.'' 
"  Sworn  to  before  me  this  9th  of  May,  A.  D.,  1863.      . 

"  Wm.  H.  Bulloch,  Clerk  8.  C.  0.  C." 
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"Georgia — Chatsam  County. 

"  Personally  appeared  before  me,  Patrick  K.  Shiels,  Henry 
Seltzer,  and  Patrick  Gleason,  who,  being  duly  sworn,  depose 
and  say  that  they  are  acquainted  with  the  ownership  of  the 
lots  upon  Bandolph  street,  and  that  the  complainants,  with 
others,  who  do  not  consent  to  the  passage  of  the  railroad 
through  that  street,  hold  upon  it  a  front  of  twelve  hundred 
and  eighty-five  feet ;  that  all  of  the  lots  making  up  this 
length  of  front,  save  three,  are  improved,  having  upon  them 
dwelling  houses ;  that  there  are  no  other  improved  lots  upon 
the  street  except  the  one  owned  by  Mr.  G.  B.  Lamar,  one 
owned  by  Mr.  Hiram  Roberts,  and  some  two  or  three  lots  be- 
longing to  negroes  and  held  in  trust  for  them  by  Mr.  John  N. 
Lewis;  that  Mr.  SealSorn  A.  Jones'  property  upon  that 
street  lies  open  and  unimproved ;  that  such  is  the  case  with 
all  of  Mr.  Lamar's,  save  the  lot  above  referred  to,  and  that 
his  (Mr.  Lamar's)  is  mostly  swamp  and  creek  land,  and  never 
laid  offer  returned  as  city  lots;  and  that  Mr.  Andrew  Low 
owns  no  lot  upon  the  street,  his  interest  being  simply  in  a 
flour  mill  constructed  upon  piles  driven  into  the  swamp  at 
the  end  of  Broughton  street ;  and  that  Mr.  Hiram  Roberts 

bought  the  lot only  recently,  and,  as  deponents  verily 

believe,  to  remove  an  obstacle  to  the  construction  of  the 

railroad  through  that  street. 

"P.  K.  Shiels, 

*' Henry  Seltzer. 

"P.  Gleason. 

"Sworn  to  before  me  this  9th  of  May,  A.  D.,  1863. 

"Wm.  H.  Bulloch,  Clerk  S.  0.  C.  C." 

After  hearing,  the  Chancellor  granted  the  injunction,  on 
the  ground  that  the  work  in  progress,  when  completed  will 
entirely  obstruct  sixteen  feet  of  said  street  in  its  centre,  and 
throaghout  its  entire  length,  leaving  between  the  railroad 
ud  the  curb-stone  on  each  side  a  space  of  but  twelve  Teet^ 
whioh  is  insufficient  for  vehicles  to  turn  in,  or  to  pass  each 
other,  and  which  is  an  unreasonable  abridgment  of  the  ease- 
ment in  a  street  of  the  public.    It  is  intimated,  however, 
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with  sufficient  distinctness^  that  were  there  left  on  each  side 
safficient  space  for  such  turning  and  passing  of  vehicles,  the 
^  abridgment  of  the  public  easement,  would  not  have  been  con- 
sidered unreasonable,  and  the  consent  of  the  Mayor  and 
Aldermen  would  have  legalized  the  appropriation. 

To  so  much  of  the  ruling  of  the  Chancellor,  as  allowed 
the  injunction,  the  defendants  below  excepted  : 

Ist.  Because  his  Honor  erred  in  deciding  that  the  Mayor 
and  Aldermen  of  the  city  of  Savannah,  and  the  L^islature 
of  the  State  of  Georgia  combined,  have  not  the  power  to 
grant  to  the  said  Savannah,  Albany  and  Gulf  Railroad,  the 
right  of  running  the  track  of  said  road  through  Randolph 
street  in  the  city  of  Savannah,  under  the  circumstances  stated 
in  said  bill,  and  the  fact  that  by  an  ordinance  of  the  city  teo 
feet  are  allowed  for  porticos  and  sidewalks,  leaving  but  twelve 
feet  for  the  passing  of  vehicles. 

2d.  Because  his  Honor  erred  in  deciding  that  the  constrae- 
tion  of  the  railroad  through  Randolph  street  was  an  uorei- 
sonable  abridgment  of  the  easement  in  said  street,  to  which 
the  public  are  entitled,  and  such  as  cannot  be  authorized  by 
the  Act  of  the  Legislature  and  the  Ordinances  of  Council. 

3d.  Because  his  Honor  erred  in  deciding  that  the  limited 
space  in  Randolph  street  for  the  passage  of  vehicles  was  pro- 
duced by  the  construction  of  the  railroad  through  said  street 

4th.  Because  his  Honor  erred  in  deciding  that  the  cod- 
struction  of  said  railroad  through  said  street  creates  a  nui- 
sance. 

5th.  Because  his  Honor  erred  in  granting  the  injunction 
on  the  foregoing  grounds. 

Law  &  LovELL, 

ThOS.   E.   LliOYD, 

Attorneys  for  PlaintiJfe. 

We  deem  it  unnecessary  to  consider  the  exceptions  BerMxKL 
We  are  not  by  any  means  satisfied,  from  the  terms  of  theAot 
of  the  Legislature,  approved  4th  December,  1861,  that  that 
body  granted  or  intended  to  grant  to  the  company  the  privi* 
lege  of  constructing  their  road  through  any  street  of  the  cityi 
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in  the  manner  it  is  being  done,  nor,  indeed,  in  any  manner, 
by  longitudinal  intersection.  It  is  not  pretended  that  there 
18  either  in  the  original  charter,  or  in  the  Act  of  1861,  any 
express  grant,  authorizing  such  intersection.  But  it  is  said, 
that  the  latter  authorizes  it  ''by  necessary  implication,"  when 
it  authorizes  the  extension,  ''from  any  point  at  or  in  the  city, 
to  Tybee  Island.'^  The  argument  is,  that  the  company  is 
not  restricted  in  this  extension  to  their  depot,  or  to  any  point 
cm  their  road,  as  the  terminus  a  quo — but  that  it  may  make 
any  point  in  the  city  that  terminus.  And  the  right  to  do 
that,  involves  the  right  to  connect  that  starting  point  for 
Tybee,  with  their  depot;  otherwise  the  line  of  road  to  Tybee, 
would  not  be  an  extension,  but  an  independent  road.  Let 
08  see  to  what  this  construction  would  lead.  The  present 
depot  of  the  company  is  near  the  eastern  boundary  of  the 
city,  and  Tybee  Island  is  east  of  the  city.  By  this  construc- 
tion of  the  Act,  they  would  be  authorized  to  select  a  point, 
in  the  city,  most  remote  from  their  depot,  as  the  terminus 
a  quo  of  the  Tybee  extension  ;  to  traverse,  (going  west- 
wardly)  the  entire  breadth  of  the  city,  coursing  along  any 
number  of  streets  and  lanes,  through  any  number  of  public 
squares,  or  through  Forsyth  Park,  so  as  to  connect  their 
depot  with  that  terminus,  and  thereby  preserve  the  exten- 
sion character  of  the  new  work  ;  again  to  traverse  any  num- 
ber of  streets,  lanes  and  squares,  through  the  entire  breadth 
of  the  city,  to  obtain  an  eastern  outlet  to  Tybee,  which  was 
just  at  hand  before  leaving  their  depot.  I  cannot  think 
that  this  construction  will  commend  itself  to  the  favor  of 
any  serious,  unprejudiced  inquirer  after  legislative  intention. 
What  was  the  subject  of  this  legislation?  The  extension, 
to  a  definite  point,  of  a  railroad  already  constructed.  Now 
the  fair  presumption  is,  that  the  Legislature  contemplated 
an  extension,  on  the  nearest  eligible  line— eligible,  I  mean, 
with  reference  to  facilily  of  construction,  not  to  the  attain- 
ment, by  indirection,  of  objects  not  specified  in  the  charter. 
The  evidence  does  not  disclose  any  fact  from  which  we  may 
infer  that  there  exists ,  on  the  direct  line  from  the  point  of 
the  present  terminus,  to  Tybee,  any  obstruction  to  over- 
VoL.  XXXIX — 39. 
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come  or  avoids  which  it  is  necessary  first  to  enter  the  im- 
proved portion  of  the  city,  and  appropriate  a  street,  or  any 
portion  of  a  street,  in  its  entire  length.  Indeed,  the  on- 
controverted  evidence  is,  that  ^Hhere  is  a  much  nearer  route 
to  said  island,  from  the  terminus  of  said  road  in  the  dty  of 
Savannah,  than  the  one  now  projected  for  that  purpose/'  It 
is  also  represented,  that  the  construction  along  the  nearer 
route,  would  be  more  easy,  and  cheaper  than  along  the  se- 
ected  route.  But  it  is  insisted  that  this  presumption  of 
legislative  intention,  is  rebutted  by  the  express  words  of  the 
charter,  viz :  that  the  company  be  ^^authorized  to  extend 
their  road  from  cmy  point  at  or  in  the  city^  to  the  island  of 
Tybee."  We  have  shown  to  what  consequences  this  con- 
struction would  lead.  Let  us  now  inquire,  whether  or  not 
these  words  are  susceptible  of  any  other  construction,  en- 
tirely consistent  with  the  general  intention,  and  still  avoid- 
ing a  grant  of  privilege  so  latitudinary,  and  so  liable  to 

abuse. 

When  it  is  considered,  that  the  object  of  the  amendment 
of  the  charter  was,  the  extension  of  a  railroad  already  con- 
structed, and  having  a  terminus  within  the  city,  to  a  desig- 
nated place,  it  would  seem  to  me  very  clear,  that  the  Legis- 
lature meant  by  the  words  used  '^from  any  point  (on  said 
road)^  at  or  in  the  city,  to  Tybee  Island/'  That  is  to  say, 
if  it  be  desirable  so  to  do,  the  company  may  make  their 
present  terminus,  the  starting  point  of  their  extension ;  bat 
if'  there  be  any  other  point  on  said  road,  at  or  in  the  dty, 
more  eligible  for  said  starting  point,  that  may  be  adopted. 
The  idea  of  extension^  which  is  inseparable  from  the  new 
grant  of  privilege,  in  my  view,  fixes  the  terminus  a  quo  of 
the  road  to  be  built,  on  the  line  already  constructed.  To 
select  a  point  in  the  city,  not  upon  it,  as  the  terminus  a  ^, 
would  be  to  make  the  proposed  road  to  Tybee,  not  an  ex- 
tension, which  the  Legislature  manifestly  intended,  bat  an 
independent  road,  which  they  certainly  did  not  intend.  The 
counsel  for  plaintifis  in  error  felt  this,  and  to  escape  the 
dilemma,  they  argue  thus :  ^^  The  charter  permits  us  to 
select  any  point  in  the  city,  as  the  terminus  a  quo  of  the 
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road  to  Tybee ;  we  have  selected  the  head  of  Lamar's  Canal 
as  that  terminusy  but  that  is  not  on  our  present  road — it  is 
quite  remote  from  it ;  and  in  order  to  preserve  in  the  new 
road  the  character  of  'extension,*  we  have,  by  necessary  im- 
plication, authority  to  connect  the  head  of  Lamar's  Canal 
with  the  present  road.  Hence  our  authority  to  appropriate 
a  portion  of  Randolph  street."  The  obvious  reply  is,  the 
company  have  some  latitude  in  the  selection  of  their  termi- 
nus a  quOf  for  Tybee  ;  but  that  latitude  is  limited  by  the 
character  of  ^'extension,"  which  they  may  not  throw  off. 
This  is  deemed  a  sufficient  reply  to  the  argument  of  counsel, 
which  was  framed  to  relieve  them  from  the  presumption  that 
the  Legislature  intended  their  extension  should  pursue  with 
reasonable  strictness,  the  nearest  route  to  the  terminus  ad 
quern.  This  presumption  rests  upon  the  fact,  that  the 
nearer  a  railroad  approximates  to  a  right  line,  between  its 
termini,  the  less  will  be  its  interference  with  private  rights, 
and  this  desideratum  the  Legislature  is  supposed  to  connect 
with  the  principle,  that  private  right,  and  must  yield  to 
public  interest. 

Thus  it  will  bo  seen,  our  construction  of  the  Act  of  1861, 
authorizing  the  extension  of  the  Savannah,  Albany  and  Gulf 
Bailroad  to  the  island  of  Tybee,  is  that  the  Legislature  intend- 
ed, ^r^,  that  the  starting  point  should  be  some  point  on  the 
ready  already  constructed,  "at  or  in  the  city  of  Savannah;" 
and,  secondly  J  that  the  course  should  be  laid  thence,  with  rea- 
sonable directness  to  Tybee  Island.  This  would  render  tne 
longitudinal  intersection  of  any  street  unnecessary,  and  our 
conclusion  is,  therefore,  that  they  did  not  intend  to  grant 
that  privilege.  If  we  bo  right  in  this,  the  implication 
claimed  by  the  plaintiffs  in  error  fails. 

We  go  further.  If  resort  be  had  to  implication,  it  will  be 
found  adverse  to  the  claim  of  the  company.  The  third  sec- 
tion of  the  Act  of  1861  provides  "  that  at  the  crossings  made 
liy  the  company,  of  any  way  of  travel  or  commerce,  whether 
on  land  or  water,  the  said  company  shall  construct  such 
adequate  works  as  will  leave  the  same  free  to  the  unob- 
structed enjoyment,  and  use,  of  all  persons."    A  street  of  a 
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commercial  city  is  a  way  of  travel  and  commerce.  Yet,  in 
the  Act  there  is  no  safeguard  provided  against  undue  ob- 
struction, in  case  of  longitudinal  intersection  of  a  street — ^no 
limitation  of  the  breadth  of  ground  to  be  occupied  in  it,  or 
of  the  grade  to  be  adopted — no  provbion  for  occasional 
crossing,  from  side  to  side,  of  any  street  so  intersected.  To 
our  minds,  this  is  suggestive  that  the  Legislature  contem- 
plated no  such  intersection,  as  necessary  to  the  proposed 
extension.  In  the  Mayor  vs.  The  Macon  and  Western  Bail- 
road  company,  (7  Ga.,  221,)  this  Court  held  that,  ^^  in  the 
construction  of  statutes,  in  derogation  of  common  right,  and 
in  favor  of  corporations  or  particular  persons,  care  should  be 
taken  not  to  extend  them  beyond  their  express  words  or 
dear  import/' 

In  The  Justices  of  the  Inferior  Court,  etc.,  vs.  The  Griffin 
and  West  Point  Railroad  company,  (9  Ga.,  475,)  it  was  de- 
cided that  '^  a  grant  to  an  individual  or  a  company,  which 
is  in  derogation  of  common  right,  is  to  be  strictly  construed. 
Even  where  there  is  ambiguity  in  a  charter,  as  to  the  ex- 
tent of  the  powers  conferred,  the  doubt  shall  operate  in 
favor  of  the  public,  and  against  the  grantee.''  And  again, 
^^a  plank-road  company,  under  authority  to  construct  a 
plank-road  between  two  designated  points,  have  no  right  to 
appropriate  to  that  purpose  the  whole  of  a  public  highway, 
without  express  authority  in  their  charter."  And  again, 
'^  where  the  charter  authorizes  the  company  to  lociate  their 
road  upon  any  part  of  a  highway  where  it  becomes  necessary 
so  to  do :  Held,  that  in  such  a  grant  the  Legislature  did 
not  intend  that  they  should  be  authorized  to  appropriate 
the  whole  course  of  any  highway."  It  will  be  observed,  that 
in  the  case  last  quoted  the  charter  authorized  the  company 
to  use  any  part  of  a  highway  ^^  whenever  it  shall  beoome 
necessary."  Yet,  the  Judge  of  the  Superior  Court  having 
refused  an  injunction  to  restrain  them  from  using  a  highway 
throughout  its  entire  course,  this  Court,  on  appeal,  revered 
his  decision,  and  sustained  the  application  for  injunction. 

In  The  Inhabitants  of  Springfield  vs.  The  Connecticot 
Biver  Bailroad  Company,  (1  Am.  Bev.  Gases,  ^72;) 
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was  a  case  of  application  for  an  injunction  against  the  use 
of  a  railroad^  already  constructed  longitudinally  through  a* 
street  of  an  incorporated  town,  the  Court  says,  on  page  578, 
"As  n#  company  or  persons  have  authority  to  lay  out  a  rau- 
rbad,  except  so  far  as  such  power  is  conferred  by  the  Legis- 
lature, the  Court  are  of  opinion,  that  by  a  grant  of  power, 
by  legislative  act,  to  lay  out  a  railroad  between  certain  fer- 
mtni,  where  the  precise  course  and  direction  are  not  pre- 
scribed, but  are  left  to  the  corporation,  to  be  located  between 
the  termini,  no  authority  is  given,  prima  facie,  to  lay  such 
road  on  and  along  an  existing  public  highway  longitudinally; 
or,  in  other  words,  to  takethe  roadbed  of  such  highway  as  the 
track  of  their  railroad." 

Fully  satisfied  that  the  Act  of  1861  does  not  grant  to  the 
Savannah,  Albany  and  Gulf  Railroad  Company  authority 
to  appropriate  to  their  own  exclusive  use  a  broad  belt  of 
Bandolph  street,  throughout  its  entire  length,  we  pretermit 
all  disoussion  of  the  power  of  the  Legislature  to  make  such 
grant.  When  the  power  shall  have  been  exercised,  and  our 
judgment  upon  it  invoked,  we  will  give  it  our  earnest  con- 
sideration, but  not  sooner. 

But  it  is  insisted  that  the  Mayor  and  Aldermen  of  Savan- 
nah have,  in  subordination  to  the  Legislature,  control  over 
the  streets  of  the  city,  and  have  granted  to  the  plaintiffs  in 
error  the  contested  privilege.  They  argue,  that  the  Legis- 
lature having  authorized  them  to  extend  their  road  to  the 
island  of  Tybee,  and  the  Mayor  and  Aldermen  having  granted 
them  the  privilege  of  extending  along  Bandolph  street,  as 
they  are  now  doing,  their  right  to  do  so  is  perfect.  They 
analogize  it  to  the  ordinary  restriction  of  the  right  of  way  in 
railroad  charters,  inhibiting  the  grantees  from  invading 
dwellings  and  yard  enclosures,  which  say  th^y,  although 
prohibited,  may  be  done  by  consent  of  the  proprietors.  This 
involves  an  inquiry  into  the  powers  of  the  Mayor  and  Alder- 
men, in  the  premises ;  and  I  remark,  that  to  make  the 
analogy  perfect,  it  must  appear  that  the  Mayor  and  Alder- 
men are  invested  with  the  absolute,  unqualified  fee  in  the 
streets.    The  question  here  arising  has  a  double  aspect.    It 
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18  alleged  in  the  bill,  and  not  controverted,  th&t  Randolph 
was  not  originally  a  street  of  the  city,  but  was  laid  oat  and 
dedicated  to  that  use  by  the  then  proprietors  of  the  land, 
with  the  motives  and  for  the  purposes  set  forth  in  Ae  bill 
Our  learned  brother  in  the  Court  below  considers  it  a  pubh'c 
street,  to  which  the  public  generally,  and  the  city  authori- 
ties especially,  bear  the  same  relation  as  to  the  streets  laid 
out  in  the  original  plan. 

What,  then,  are  their  powers  over  the  streets  generally? 
In  the  charter  of  the  city  granted  May  1,  1760,  we  find  the 
following  clause :  "That  the  common  appertaining  to  the 
said  town,  [here  are  stated  the  boundaries,]  including  all 
the  squares,  streets,  lanes,  and  passages,  described  in  the 
plan  of  said  town,  in  the  Surveyor  General's  office,  and  have 
been  accustomed,  or  made  use  of,  by  the  inhabitants  of  said 
town,  shall  be  and  continue  the  common  property  of  the  in- 
habitants of  said  town,  and  shall  not  be  aliened,  or  granted 
away,  for  any  purpose  whatsoever,  than  by  Act  of  the  Gfcn- 
eral  Assembly."  Commissioners  were  appointed  to  carry 
that  Act  into  effect.  The  Act,  I  believe  is  regarded  as  the 
original  charter  of  the  city  of  Savannah,  improved  by  subse- 
quent enactments.  "  By  the  Act  of  1787,  a  President  and 
Wardens  were  to  be  chosen,  who  were  empowered  to  make 
by-laws  and  regulations  for  the  government  of  the  town,  and 
to  lay  assessments  and  taxes,  etc.'' 

By  the  Act  of  1789  the  town  is  named  and  styled  "the 
City  of  Savannah  ;''  a  Mayor  and  Aldermen  are  directed  to 
be  elected,  and  who  are  declared  to  be  a  body  corporate  and 
politic,  with  power  of  acquiring  and  holding  real  and  per- 
sonal property  for  the  use  and  benefit  of  said  city. 

At  page  342  of  R.  M.  Cliarlton's  Reports  there  is  a  decis- 
ion, made  in  1830,  by  one  of  our  most  learned  and  aooom- 
plished  Judges,  (no  stranger  to  the  case  at  bar)  in  which  this 
subject  is  reviewed,  and  from  which  are  taken  the  above  ref- 
erences to  the  Acts  of  1787  and  1789.  In  that  case  the  lot- 
lowing  points  seem  to  liave  been  decided  : 

1.  That  by  the  Act  of  1760,  the  titles  to  the  streets,  lanes^ 
squares,  etc.,  of  the  city  passed  irrevocably  6rom  the  sover- 
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eigD  power,  with  a  restriction  or  limitation  as  to  the  grantee's 
power  of  alienation. 

2.  That  there  was  created  by  that  Act  no  body-politic  or 
corporate  capable  of  taking  and  holding  lands. 

3.  That  the  title  to  the  property,  before  enumerated,  passed 
to  the  lot-holders,  not  as  individuals  and  tenants  in  common, 
(because  this  would  be  destructive  of  the  very  end  and  object 
of  the  grant,  since  each  one  would  be  entitled  to  a  partition) 
but  in  their  collective  and  aggregate  character,  as  a  corpora- 
tion sub  modo. 

4.  That  the  Act  of  1787  made  the  president  and  wardens, 
elected  under  it,  a  body-politic  and  corporate,  in  whom,  by 
operation  of  law,  the  title  to  the  property  granted  to  the  lot- 
holders,  in  their  aggregate  character  and  for  their  public  use 
and  enjoyment,  became  vested. 

5.  That  when,  by  the  Act  of  1789,  the  town  was  regularly 
incorporated,  this  public  property  became,  by  like  operation 
of  law,  vested  in  the  artificial  person  thus  legally  constituted. 

6.  That  it  is  so  vested  with  this  limitation  that  '^  the  coT" 
poration  cannot  alien  or  grant  the  public  property  for  purposes 
d^erentfrom  tlie  object  of  its  original  appropriation.^^ 

Reviewing  this  legislation,  with  an  eye  to  intention,  and  a 
purpose  to  adopt  the  construction  best  calculated  to  effect  it, 
I  incline  to  accept  the  conclusions  of  the  learned  Judge  who 
pronounced  this  opinion.  The  three  Acts  are  in  pari  maie- 
riOf  and  must  be  construed  together.  There  being  nothing 
in  the  two  latter  to  abrogate  or  qualify  the  prior  limitation 
npon  the  power  of  alienation  stated  in  the  sixth  point,  (which 
is  a  literal  quotation  from  the  opinion)  that  limitation  re- 
mains in  full  force. 

Now,  what  have  the  Mayor  and  Aldermen  done?  They 
have  granted  away  sixteen  foet,  in  breadth,  throughout  its 
entire  length,  of  Randolph  street,  to  a  corporation,  for  the 
purpose  of  laying  a  railroad  track  from  a  higher  to  a  lower 
point,  at  a  grade  of  thirty  feet  to  the  mile.  The  result  (in 
perfect  consistency  with  the  grant)  is,  that  on  certain  portions 
of  the  line  sixteen  feet  have  been  or  are  being  excavated  to 
the  depth  of  twenty  to  twenty-five  feet ;  and  on  other  por- 
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tiOQB|  have  been  or  are  being  oovered  by  an  embankment 
twelve  to  fifleen  feet  high.  Thus  has  this  portion  of  the 
street  been  obliterated  (is  street. 

On  the  supposition  that  the  corporate  existence  of  the  rail« 
road  company  will  expire  with  the  limitation  in  its  original 
charter,  and  tlie  portion  of  the  street  thus  disposed  of  revert 
to  the  prior  owners,  (the  most  favorable  contingency  for  the 
inhabitants)  the  result  will  be  that  two  or  three  generations 
will  have  been  deprived  of  their  easement  in,  or  (to  adopt  the 
language  of  the  charter,)  "  the  accustomed  use  of,''  that  por- 
tion.    But  in  another  view,  upon  the  hypothesis  that  the 
charter  of  the  company  will  be  renewed  from  time  to  time^ 
(much  the  most  probable  result)  that  portion  of  the  street 
will  have  been  granted  away  forever.     We  speak  of  it  as 
granted  away,  because  it  is  not  only  appropriated  to,  but 
authorized  to  be  either  removed,  or  buried,  by  the  corpora- 
tion.   If  the  object  be  parried  out,  that  belt  of  the  street 
will  be  as  effectually  gone  as  if  by  a  convulsion  of  nature  a 
chasm  had  opened,  and  so  much  of  the  street  had  sunk  into 
the  bowels  of  the  earth.    It  is  not  enough  that  certain  por- 
tions of  the  street  remain  to  bear  its  name,  or  to  serve  an 
imperfect  use ;  for  the  prohibition  was  designed  to  preserve 
as  well  the  aliened  as  any  other  portion.     It  is  no  answer  to 
say  that,  in  an  enlarged  view,  the  street  in  its  altered  state 
will  subserve  in  a  much  higher  degree  the  purposes  of  travel 
and  transportation ;  for  we  are  now  discussing  the  validity 
or  legality  of  the  grant  in  virtue  of  which  the  improvement 
is  to  be  wrought.     Courts  can  never  adopt  the  unsound 
ethical  maxim,  that  ^^the  end  sanctifies  the  means." 

The  case  is  very  different  from  the  laying  of  a  railway 
upon  the  surface  of  a  street,  so  that,  except  at  the  instant 
of  the  passing  of  a  train,  vehicles,  and  horsemen,  and  foot- 
men, may  pass  freely  in  and  across  the  street.  In  that  case, 
the  street  remains,  is  open,  free.  In  that  ccuse,  a  new  use  k 
made  of  the  street,  without  abridging  its  ancient  use.  This 
may  fall  within  the  proper  range  of  municipal  regulation,  and 
we  must  not  be  understood  as  holding  that  the  grant  of  such 
a  privilege  would  transcend  the  powers  of  the  Mayor  and  Al- 
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dermen.  No  case  similar  to  this  has  been  cited  in  the  argu- 
ment, and  we  know  of  none  such.  The  case  of  Hamilton 
vs.  The  New  York  and  Harlem  Railroad  Company  (9  Paigis 
S.  C.  Reports,  170,)  is  certainly  very  diflferont.  There  the 
company  liad  express  authority  from  the  Legislature,  and 
there  "  the  track  (says  the  Court)  is  laid  upon  a  level  with 
the  surface  of  the  pavement,  leaving  the  whole  street  per- 
fectly free  for  the  passage  of  carts  and  carriages  of  every 
description  for  the  whole  width  thereof,  except  at  the  mo- 
ment when  the  railroad  cars  are  passing  upon  the  track  in 
the  centre  of  the  street."  I  have  not  access  to  7th  Barbour, 
containing  Drake  vs.  The  Hudson  River  Railway,  but  Red- 
field  refers  to  it  in  support  of  this  pro^wsition :  "A  railway 
may  use  the  public  streets  for  their  vehicles,  by  license  from 
the  city  authorities,  when  such  use  does  not  unreasonably 
abridge  the  public  use  of  such  streets  for  other  purposes." 
If  this  be  the  ruling,  it  is  no  authority  for  the  plaintitfs  in 
error  in  this  case.  I  infer  that  there,  also,  the  track  was  on 
a  level  with  the  street. 

I  am  satisfied  that  no  case  can  be  found  in  which  the 
Courts  have  sanctioned  the  thorough  and  entire  exclusion  of 
the  public  from  the  use  of  a  continuous  belt  of  a  street,  from 
end  to  end,  with  such  a  provision  in  the  municipal  charter 
as  exists  in  this  case,  solely  upon  a  grant  from  the  muuicipal 
authorities.  Were  there  such,  the  well  established  reputa- 
tion for  learning  and  research,  of  the  distinguished  counsel 
for  the  plaintiffs  in  error,  would  have  ensured   it  adduction. 

If  it  be  said  that  there  is  in  this  case  no  alienation  of  the 
street,  or  any  portion  of  it,  the  reply  is,  first,  that  although 
not  a  technical  alienation,  it  is  such  a  disposition  of  the  laud, 
as  authorizes  its  exclusive  appropriation,  its  removal  to  a  con- 
siderable depth^-or  its  covering  with  superincumbent  earth 
to  a  considerable  height,  accomplishing  all  the  public  detri- 
ment of  formal  alienation,  for  an  indefinite  time,  perhaps  for 
all  time.  Secondly,  it  is  a  (/rant  of  privilege,  embracing  au- 
thority to  remove  the  land  itself,  which  is  literally  in  the 
language  of  the  charter,  "granting  away"  a  portion  of  the 
street.     In  any  view,  it  creates  a  public  nuisance. 
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The  case  of  the  Mayor  and  Council  of  Columbus  vs.  Jaqne 
et  aZ.,  (30th  Greorgia  Report  606)  is  in  point.  The  obstrao- 
tion  proiK)8cd  to  he  placed  in  the  street,  was  different,  and 
the  restriction  in  the  charter  of  the  city  was  different ;  but  a 
comparison  of  the  cases  will  show  clearly,  that  the  legal  prin- 
ciples applied  by  the  Court,  in  that  case  apply  with  aug- 
mented force  to  this. 

In  each  case,  the  proposed  work  amounted  to  a  diversion 
of  a  portion  of  a  street,  from  customary  use  and  enjoyment 
bv  the  inhabitants,  and  create^l  a  nuisance.  Each  case  turns 
upon  the  question  of  power  in  the  city  government. 

See  also  the  State  of  Alabama  vs.  The  Mayor  and  Alder- 
men of  Mobile,  5  Porter,  279. 

Thus  far  we  have  considered  the  case  in  tho  asi>ect  most 
favorable  to  the  plaintiffs  in  error;  we  have  treated  Ran- 
dolph street  as  having  no  more  sacred  character  than  any 
other  street  of  the  city.  But  are  not  the  peculiar  equities  set 
forth  in  the  bill,  deserving  the  protection  of  the  Court  of 
Chancery  ?  It  is  true,  tliat  upon  a  final  hearing, on  an  issae 
made  by  the  pleadings,  as  to  their  existence,  we  should  in- 
cline to  require  higher  evidence  on  the  point. 

It  neither  appears  that  there  was,  nor  that  there  was  not, 
any  dedication  of  this  ground  as  a  street  by  deed  to  the 
Mayor  and  Aldermen  uiwn  certain  trusts.  Nor  does  it  ap- 
pear th'.it  in  the  conveyances  of  N.  J.  Bayard  and  others,  to 
the  purchasers  of  lots  abutting  on  Randolph  street,  there 
were  covenants  assuring  to  them,  the  perpetual  use  of  the 
street  as  laid  out.  There  arc  no  exhibits  of  anv  documents. 
But  the  allegations  are  very  distinct  and  positive,  and  amount 
to  this — that  the  detlication  of  Randolph  street,  was  designed 
to  promote  the  sale  and  enhance  the  price  of  the  lots,  and  hail 
that  effect — that  this  effect,  was  the  result  of  an  assurance 
that  the  street  was  set  apart,  and  to  be  kept  open,  for  all  time, 
to  its  full  dimensions — and  consctjuently  that  the  coniplwn- 
ants  in  the  bill,  who  are  the  purchasers,  or  their  successor, 
in  title,  paid  the  price  of  the  dedication,  upon  the  faith  of 
that  assurance. 

The  defendants  below,  neither  answered  the  bill,  swearing 
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off  this  equity,  nor  offered  aliunde  evidence  refuting  it. 
Those  allegations  therefore  were  uncontroverted,  and  for  the 
purposes  of  the  hearing,  were  properly  taken  as  true.  Is 
there  no  equity  arising  from  them  to  support  an  injunction, 
pendente  litef  May  not  a  municipal  corporation  take  a  con- 
veyance or  receive  a  dedication  of  land,  upon  trusts,  entire- 
ly harmonizing  with,  and  promoting  the  general  design  of 
their  creation. 

We  have  seen,  that  there  is  a  perfect  coincidence  between 
the  trusts  set  up  in  this  bill,  and  the  charter  powers  of  the 
Mayor  and  Aldermen  over  the  ancient  streets  of  our  vener- 
able emporium. 

We  remark  here,  on  this  branch  of  the  subject,  that  the 
equity  of  the  complainants,  is  not  at  all  affected  by  the  will- 
ingness, or  even  the  desire  of  other  owners  of  lots  abutting 
on  the  street,  and  having  the  same,  or  similar  equities,  to 
have  the  work  in  progress  completed.  They  may  have  other 
interests,  which  will  be  so  far  promoted,  as  to  more  than 
compensate  for  injury  resulting  from  this  serious  abridgment 
of  their  easement  in  the  street. 

The  I5ases  cited  from  7th,  9th  and  30th  Georgia  Reports, 
and  from  5th  Porter,  fully  establish  the  jurisdiction  of  Chan- 
cery to  relieve,  by  injunction,  in  such  cases — and  the  two  last 
mentioned,  fix  upon  such  obstructions,  in  the  street  of  an  in- 
corporated city,  the  character  of  public  nuisance.  .Authori- 
ties on  both  points  might  be  multiplied,  were  it  deemed 
necessary. 

It  will  be  perceived,  that  we  not  only  sustain  the  judg- 
ment below,  granting  the  injunction,  but  go  further,  holding 
that  the  complainants  would  be  entitled  to  it,  even  though 
there  were  room  allowed  on  each  side,  between  the  railroad 
and  the  curb-stone,  for  vehicles  to  turn  in,  or  to  pass  each 
other.  We  express  this  opinion,  not  only  because  the  argu- 
ment covered  the  whole  ground,  but  because  the  Chancellor 
and  the  counsel  on  both  sides  seemed  to  desire  it. 

The  judgment  is  affirmed. 
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James  M.  Bullard  and  William  P.  Farrar,  adminis- 
trators^  etc.,  of  Abel  Farrar,  deceased,  plaintifiEs  in  error, 
V8.  Mary  Farrar,  Rebecca  Farrar,  Lucy  Ann  Far- 
rar, Abel  Farrar  aad  William  Farrab,  defendants 
in  error. 

F.  made  the  following  will,  to- wit:  *'That  all  mj  estate  be  kept  to- 
gether during  the  widowhood  of  raj  beloved  wife,  Martha,  and  minori- 
ij  of  my  children ;  in  case  the  widow  should  marry  and  the  children 
as  they  become  of  age,  or  the  day  they  are  married,  shall  draw  one- 
sixth  of  the  estate  as  appraised,  except  twenty-five  per  cent,  of  each 
share,  which  shall  remain  undistributed  until  the  youngest  child  shall 
become  of  age,  at  which  time  an  equal  and  entire  division  of  the  whole 
estate  shall  take  place.  It  is  also  my  will  that  the  children  shall  ha 
raised  and  well  educated  from  the  proceeds  of  my  estate:"  Held, 
That  a  bill  filed  by  the  administrators  asking  leave  to  sell  the  land  and 
re-invest  the  proceeds  in  other  lands  or  negro  property,  or  some  other 
Bafid  investment,  should  be  entertained :  Prwided,  the  necessities  of 
the  estate  require  such  change,  and  that  it  is  neither  in  violation  of  the 
terms  of  the  will  nor  the  intention  of  the  testator  to  do  so. 

Bill  in  Equity,  in  Putnam  Superior  Court,  and  decision  bj 
Judge  Iverson  L.  Harris,  at  September  Term,  1863. 

Abel  Farrar  executed  a  will  in  due  form  of  law,  and  ap- 
pointed his  wife,  Martha  Farrar,  executrix,  and  W.  W.  Oneal 
executor,  thereof.  After  the  testator's  death,  the  will  was  set 
up,  and  letters  testamentary  issued  to  the  executrix  and  exe- 
cutor named.  The  will  was  very  short,  and  simply  directed 
that  the  estate  of  the  testator  should  be  kept  together  during 
the  widowhood  of  his  wife,  and  the  minority  of  his  children, 
to-wit:  Rebecca,  Mary,  Lucy  Ann,  William  and  Abel.  The 
will  also  provided  that  in  case  the  widow  should  marry,  and  the 
children  as  they  should  become  of  age,  or  marry,  they  should 
each  draw  one-sixth  of  the  estate  as  appraised,  except  twenty- 
five  per  cent,  of  each  share,  which  was  to  remain  undistribu- 
ted until  the  youngest  child  attained  majority,  at  which  time 
the  whole  estate  should  be  equally  divideil.  The  will  further 
directed  that  the  children  should  be  raised  and  well  educated 
from  the  proceeds  of  the  estate,  which  consisted  of  a  tract  of 
land  badly  worn  and  unproductive,  stock  and  necessary  ontfit 
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for  a  farm,  and  a  number  of  negroes,  of  which  eight  were 
working  hands. 

Some  time  after  the  testator  died,  the  widow  married  and 
drew  three-fourths  of  one-sixth  of  the  estate,  which  reduced  the 
means  of  supporting  and  educating  the  children  to  that  extent. 
Afterwards,  the  widow  and  her  husband  both  died  and  left 
the  family  without  a  head,  and  the  management  of  the  estate 
was  left  to  administrators  with  the  will  annexed,  to-wit: 
James  M.  Bullard  and  William  P.  Farrar. 

In  process  of  time,  it  became  a  demonstrated  fact  that  the 
proceeds  of  the  estate,  in  its  then  form,  was  insufficient  to 
support  and  educate  the  children  as  the  testator  desireil  and 
designed;  whereupon  the  administrators  filed  a  bill  invoking 
a  construction  of  the  will,  and  direction  as  to  its  execution 
in  the  emergency  stated,  and  under  the  circumstances  detailed. 
The  bill  prayed,  that  the  land  might  be  sold,  and  the  proceeds 
invested  in  more  productive  land,  upon  which  the  slaves 
could  be  profitably  employed,  or  that  the  land  be  sold  and 
its  proceeds  be  invested  in  some  other  safe  form,  and  that  the 
slaves  be  hired  out,  to  the  end  that  the  testator's  wishes  as  to 
his  children  might  be  efiectuated,  or  that  the  Court  should 
give  such  other  direction  to  the  case  as  the  facts  and  circum- 
stances would  justify  and  demand. 

Upon  the  case  presented,  the  presiding  Judge  charged  the 
jury,  that  the  prayer  of  the  bill,  if  granted,  would  violate  the 
intentions  of  the  will,  and  would,  in  effect,  be  making  a  will 
for  the  testator. 

The  jury  decreed  accordingly,  and  error  is  assigned  upon 
the  charge  and  the  decree. 

WiNQFiELD,  for  plaintiffs  in  error. 

y  for  defendants  in  error. 

Bjf  the  Court, — ^Lumpkin,  C.  J.,  delivering  the  opinion. 

What  18  this  will  ?  That  the  estate  be  kept  together  for  the 
maintenance  and  well  education  of  the  children  of  the  testator 
— not  that  the  negroes  be  kept  on  the  land  whereon  the  testator 
lived  and  died.    He  never  mentions  either  land  or  negroes^ 
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but  directs  that  his  estate  be  kept  together,  whatever  form  it 
might  assume.  That  is,  that  it  be  not  subdivided  amongst  his 
l^atees  at  his  death,  and  thus  obviously  to  effectuate  the  par- 
amount purpose  of  the  testator,  namely:  raising  and  educat- 
ing his  children.  ^yeIl,  it  turns  out  in  the  course  of  time^ 
that  the  estate  kept  together  as  the  testator  left  it,  under  the 
best  management,  will  no  longer  support  the  family—- only 
twenty  acres  of  the  land  fit  for  cultivation — and  that,  in  the 
language  of  one  of  the  witnesses;  not  always  to  be  ''counted  on." 

What  is  to  be  done?  What  course  can  be  pursued  but  the 
one  adopted  by  the  administrators  in  this  case?  Go  into  a 
Court  of  Equity,  and  ask  the  direction  of  the  Chancellor  to 
advise  the  parties,  and  if  the  proof  shows  the  necessity  of  in- 
tervention, direct  the  jury  to  decree  that  the  land  be  sold  and 
the  proceeds  be  re-invested  in  better  land,  or  in  some  other 
fund,  and  the  negroes  be  hired  out,  for  the  purpose  of  carry- 
ing out  the  paramount  purposes  of  the  testator.  And,  should 
'  it  be  absolutely  necessary,  take  a  part  of  the  corpus  of  the  pro- 
ceeds to  maintain  and  educate  the  children.  For  this  is  a 
literal  compliance  with  the  language  of  the  will :  "It  is  also 
my  will  that  the  children  shall  be  raised  and  well  educated" 
— ^not  from  the  annual  income,  profits,  or  products  of  his 
estate,  but  "  from  the  proceeds  of  the  estate." 

W^  see  no  serious  difficulty  in  this  case. 

Let  the  judgment  be  reversed. 


David  M.  Yancey,  plaintiff  in  error,  vs.  The  New  Man- 
chester Manufacturing  Company,  defendant  in  error. 

No  judicial  interference  is  allowed  under  the  income  tax  imposed  by  the 
Act,  approved  April  18,  1863,  for  the  support  of  indigent  widows  and 
orphans  of  soldiers  who  have  died  or  been  killed  in  the  service  of  this 
State  or  of  the  Confederate  States,  etc. 

Injunction,  decided  by  Judge  Feathebstone,  at  Camp- 
bell Superior  Court,  October  Term,  1863, 
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This  was  a  bill  filed  by  the  New  Manchester  Manufacturing 
Company  against  David  M.  Yancey,  Tax  Collector,  to  enjoin 
the  collection  of  what  complainants  alleged  was  an  unjust  and 
illegal  assessment  of  taxes.  The  Supreme  Court  decide  the 
case  upon  a  legal  question,  and  it  is  not  therefore  necessary 
to  detail  the  charges  of  the  bill. 

N.  J.  Hammond,  Solicitor  General,  for  the  plaintiff  in  error. 

Irwin  &  Butler,  for  the  defendant  in  error. 

By  the  Court — Lumpkiv,  C»  J.,  delivering  the  opinion. 

It  has  been  intimated,  not  seriously  argued,  that  tlie  new 
State 'Constitution  guarantees  the  right  to  every  citizen  to 
enter  the  Courts^f  justice  for  any  and  all  purposes ;  and  it 
is  true  that  amongst  the  fundamental  principles  set  forth  in 
the  first  article  of  that  instrument,  "the  right  of 'the  people 
to  appeal  to  the  Courts  shall  never  be  impaired.''  But  it  will 
be  remembered  that  since  the  passage  of  the  General  Tax 
Law  of  1804,  the  right  to  invoke  the  judiciary  to  interfere 
with  the  collection  of  taxes,  never  existed.  By  the  twenty-' 
sixth  section  of  that  Act  it  is  declared  that  no  replevin  shall 
lie  or  any  judicial  interference  be  had  in  any  levy  or  distress 
for  taxes  under  that  law,  but  that  the  party  injured  be  left  to 
his  own  proper  remedy  in  any  Court  of  law.  Cobb's  Digest, 
1051.  This  law  remained  of  full  force  when  the  new  Con- 
stitution was  adopted ;  and  the  iramers  of  the  Code,  some 
of  whom  wore  prominent  members  of  the  Convention  that 
dtafted  the  new  Constitution,  showed  theiir  understanding  of 
the  true  meaning  of  the  provision  I  have  quoted  by  inserting, 
or  rather  re-enacting  in  almost  the  same  language,  the  clause 
in  the  Act  of  1804.  Section  5,115  of  the  Code  declares 
*'  that  no  replevin  shall  lie  or  any  judicial  interference  be  had 
in  any  levy  or  distress  for  taxes  under  tlie  provisions  of  this 
Code,  but  the  party  injured  shall  be  left  to  his  proper  reme- 
dy in  any  Court  of  law  having  jurisdiction  thereof."  In  fact, 
independent  of  any  statutory  provision,  the  undisturbed  col- 
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lection  of  the  revenue  is  absolutely  necessary  to  the  ezisteooe 
of  a  State. 

Is  this  a  revenue  tax?  We  understand  by  revenue  the 
annual  produce  of  taxes^  excisCi  customs,  duties,  etc.,  whid 
a  nation  or  state  collects  and  receives  into  the  treasury  for  the 
public  use. 

The  Act  of  1863  is  declared  to  be  ''in  addition  to  the  one 
and  one-half  millions  of  dollars  raised  under  the  Grenenl 
Tax  Act."  It  is  to  be  paid  into  the  State  treasury  and  ap- 
portioned and  distributed  by  the  Governor  among  the  ooaih 
ties  of  the  State  according  to  representative  population ;  the 
amount  to  be  paid  to  the  Justices  of  the  Inferior  Courts,  or 
their  order,  for  the  support  of  indigent  widows  and  orphans 
of  deceased  soldiers,  eta  See  Pamphlet  Acts,  177, 178.  And 
it  constitutes  no  objection  to  the  law  that  the  proceeds  olTthb 
income  tax  are  appropriated  to  a  specific  object.  If  so,  &ttf 
or  more  of  the  tax  acts  of  this  Stjite  could  not  abide  the  test 
Is  it  not  the  duty  of  the  State  to  provide  for  the  support  of 
indigent  widows  and  orphans  of  soldiers  who  have  died  or 
been  killed  in  the  public  service,  or  the  families  of  those  who 
may  be  in  that  service  ?  of  indigent  soldiers  who  may  be 
disabled  by  wounds  received  in  the  public  service,  from  sup- 
porting themselves?  And  shall  the  collection  of  the  tax 
levied  for  this  humane  and  highly  praise-worthy  purpose,  be 
delayed  or  interfered  with  by  the  judiciary,  any  more  than 
a  tax  imposed  for  various  other  definite  objects,  not  one  of 
which  is  more  commendable  ? 

To  our  apprehension  the  case  is  free  from  doubt  or  diffi- 
culty. The  judgment  of  the  Court  below,  granting  the  writ 
of  injunction,  mus#  be  reversed  and  the  injunction  dissolved. 

Let  the  judgment  be  reversed. 
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Hardie  C.  Cunningham,  plaintiff  in  error,  vs.  David  L. 
Campbell,  et  al.  defendants  in  error. 

1.  The  Congress  of  the  Confederate  States  have  the  power,  under  the 
Constitution,  to  authorize  and  direct,  by  statute,  the  accumulation  of 
supplies  for  the  future  use  of  the  army,  by  impressment,  whenever  ther 
cannot  be  procured  at  fair  prices  by  purchase ;  provided,  that,  by  the 
same  statute,  proviision  be  made  for  prompt  and  just  compensation. 

2k  The  scheme  provided  for  assessing  compensation  in  the  fiflh  section  of 
*'  an  Act  to  regulate  impressments,"  passed  2Cth  March,  1868,  is  not  in 
compliance  with  the  limitation  of  the  power  iu  the  last  clause^  sixteenth 
paragraph,  ninth  section,  first  article  of  the  Constitution.  And  proof 
that  compensation  was  tendered  as  assessed,  in  a  schedule  previously 
made  by  commissioners,  according  to  said  fiflh  section  of  the  Act,  is 
not  sufficient  evidence  of  a  tender  of  just  compensation. 

8.  In  such  a  case,  in  the  absence  of  other  evidence  that  the  price  tendered 
vas  ''just  compensation  ;"  and  especially  (as  in  this  case)  with  proof 
that  it  was  not  so,  the  impressment  cannot  be  sustained. 

4.  In  case  of  disagreement  between  the  impressing  officer  and  the  owner, 
just  compensation  should  be  ascertained  by  the  appraisement  of  the 
property  impressed,  at  the  time  and  place  of  impressment  by  appraisers, 
fairly  and  impartially  appointed. 

6.  Where  private  property  has  been  impressed,  under  a  statute  which 

does  not  make  provision  for  ju.st  compensation,  the  officer  will  be  held 

to  have  taken  it  by  violence,  without  lawful  warrant  or  authority,  and 

&  proceeding  by  possessory  warrant  under  the  8932d  section  of  the  Code 

-    of  Georgia,  is  an  appropriate  and  adequate  remedy. 

Possessory  Warrant,  decided  by  Judge  Lochrane,  1st 
Septenaber^  1863. 

The  statement  of  the  case  will  appear  in  the  opinion  of  the 
Coart. 

E.  A.  NiSBET  and  A.  Ivebson,  for  plaintiff  in  error. 
C.  B.  Cole  and  B.  Hill,  for  defendants  in  error. 

JSy  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

At  Macon,  on  or  about  the  1st  day  of  June,  1863,  H.  C. 
CSanningham,  Assistant  Commissary  of  the  Confederate  States 
far  the  District  of  Georgia,  seized  certain  parcels  of  sugar 

erally  owned  and  possessed  by  Collins  &  Lewis,  Singleton 
Vol.  XXXIII — 40. 
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&  CoUius,  and  David  L.  Campbell^  under  an  Act  passed  bj 
the  Congress  of  the  Confederate  States^  to  regulate  imprero- 
ments.     Compensation  for  said  sugars  was  tendered  by  the 
impressing  oiScer  to  the  owners,  at  the  price  of  seventy-five 
cents  per  pound,  specified  in  a  schedule  arranged  and  pub- 
lished in  advance  by  commissioners  appointed  for  the  State 
of  Georgia  under  the  6th  section  of  the  Act,  and  declined. 
About  the  1st  of  September  following,  these  parties  applied 
for  and  obtained  from  tlie  Hon.  O.  A.  Lochraue,  Judge  of 
the  Superior  Courts  of  the  Macon  District,  possessory  wa^ 
rants,  under  sections  3932  to  3939  inclusive,  of  the  Code. 
These  warrants  having  been  executed  by  bringing  before 
Judge  Lochrane  the  said  Cunningham  and  the  property  so 
seized,  it  was  agreed  that  the  cases  be  considered  together, 
and  disposed  of  by  one  judgment.     In  the  response  of  Can- 
ningham,  his  official  character,  the  authority  under  whioh  he 
acted,  the  regular  appointment  of  the  commissioners,' and 
their  adoption  and  publication  of  the  schedule,  to  which  he 
referred,  were  averred,  and  were  admitted  by  the  other  party. 
He  also  plead  to  the  jurisdiction  of  the  Court,  under  and  by 
virtue  of  this  statutory  proceeding. 

It  was  admitted  that  the  owners  of  the  sugars  had  offered 
to  sell  them  to  the  Commissary  at  market  prices,  and  proven 
that  they  had  paid  for  the  same  $1  00  per  pound,  and  that 
they  were  worth  $1  20  to  $1  25  per  pound  when  seized. 
After  argument  his  Honor  ordered  that  the  sugars  be  restored 
to  the  possession  of  the  movants,  unless  the  Govemmeot 
assess  the  price  of  and  pay  for  them  according  to  the  first  and 
second  sections  of  the  Act,  and  the  defendant  excepted. 

Before  proceeding  to  consider  the  questions  essentially  in- 
volving the  merits  of  the  case,  I  must  endeavor  to  disencum- 
ber it  of  some  considerations  which  the  able  counsel  have 
urged  with  great  force  and  ingenuity.  Much  has  been  raid 
of  " necessity/^  of  " xLvgcnt  necessity ^^  of  a  law  older  than 
and  superior  to  the  Constitution,  styled  the  ^^salua  popiH* 
Labored  efforts  have  been  made  to  prove  on  the  one  hand 
that  this  is,  and  on  the  otlier  that  it  is  not,  a  case  of  uTgenk 
necessity ;  on  the  one  hand  that  the  seizure  was,  and  on  thi 
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other  that  it  was  not  made  in  virtue  of  that  unwritten 
'^m^ema  lexJ^  I  remark^  first^  that  inexorable  necegaUy 
18  the  corner  stone  of  the  supreme  law,  here  characterized 
as  above  all  written  i constitutions,  recognized  and  obeyed^ 
because  without  it  there  is  no  safety  for  the  people.  This 
necessity  is  everywhere,  and  at  all  times  a  creature  of  the 
present,  is  never  discovered  by  provision,  but  looms  up  and 
ateerts  itself  in  the  inevitable  now.  It  discloses  present  evil 
menacing  the  body  politic,  and  demands  a  present  and  sure 
remedy.  The  procecdure,  of  which  the  defendants  in  error 
complained  in  the  Court  below,  is  the  result  of  forecast^ 
intended  to  provide  for  the  future  foreseen  wants.  This  ap- 
pears from  the  facts  :  1st,  that  the  identical  course  prescribed 
to  accumulate  supples  for  the  army  in  magazines,  posts  and 
depots,  was  pursued.  The  second  paragraph,  second  section 
of  General  Orders  No.  37,  issued  by  the  Adjutant  and  Inspeo* 
tor  Greneral,  April  6,  1863,  is  in  these  words:  '^ Impress- 
ments may  be  made  under  orders  from  Generals  commanding 
armies,  departments,  corps,  divisions,  brigades,  and  by  com- 
manders of  detached  parties  and  posts,  when  a  necesaiiy  arises, 
which  orders  may  be  executed  by  quartermasters,  commissa- 
ries, etc.,  for  their  respective  departments. ''  Here  we  have 
an  army  regulation  providing  for  cases  of  urgent  necessity. 

The  paragraph  concludes  in  these  words :  "  The  Quarter- 
master General,  Commissary  General  and  Surgeon  General 
may  designate  the  officers  and  persons  who  shall  be  compe- 
tent to  make  impressments,  to  accumulate  supplies  at  posts 
and  depots."  It  does  not  appear  that  the  seizures  in  this 
case  were  made  by  order  of  any  General  commanding  an 
army,  a  department,  corps,  division,  brigade,  or  detached 
party  or  post.  We  are,  therefore,  unauthorized  to  assume 
that  they  were  made  to  meet  an  immediate  necessity.  The 
order  came  from  the  Chief  Commissary  in  the  district  of 
Georgia,  who  acts  in  direct  subordination  to  the  Commissary 
Greneral,  under  whose  direction  impressments  to  accumulate 
supplies  are  made.  The  correctness  of  this  view  appears, 
secondly,  from  the  fact  that  these  sugars  were  neither  con- 
sumed nor  removed  in  the  interval  between  the  seizure  and 


628         SUPREME  COURT  OF  GEORGIA. 


Cunningham  V8,  Campbell  et  ctl. 


the  date  of  the  warrants,  a  period  of  three  months.  This, 
then,  was  not  a  case  of  '^extreme necessity"  inducing  and  jos- 
tifying  action  upon  the  principle  '^  solus  popuIi,supr€ma  kx" 
It  was  a  proceeding  authorized  by  statute,  for  which  con- 
formity to  a  written  constitution  is  claimed. 

Again,  I  remark,  that  the  word  necessity  does  not  occur  io 
the  clause  of  the  Constitution  conferring  or  recognizing  the 
power  of  impressment.  The  16th  i)aragraph,  9th  sectioD, 
Ist  article,  after  providing  sundry  safeguards  to  personal 
rights,  concludes  thus:  ^^nor  shall  private  property  be  taken 
far  public  use,  without  juM  compensation"  It  is  not,  "dot 
shall  private  property  be  taken  to  meet  a  pvhlic  necessity^  but 
for  public  use"  etc. 

It  is  under  this  clause  of  the  Constitution,  or  similar  claases 
in  the  Constitution  of  the  several  States,  that  in  our  day 
authority  is  claimed  to  appropriate  property  for  the  constmc- 
tion  of  public  highways,  railroads  and  bridges,  and  the  open- 
ing of  streets.  I  by  no  means  intend  to  say  that  it  did  not 
pre-exist  in  the  States,  nor  that  it  is  not  a  power  inherent  in  all 
governments.  My  position  is,  that  by  unavoidable  implica- 
tion it  is  here  granted  with  a  condition  annexed.  It  is  very 
clear  that  when  applied  to  the  objects  above  enumerated,  and 
many  others  of  like  character,  the  exercise  of  the  power  can- 
not be  justified  upon  the  plea  of  necessity.  These  purposes 
are  not  analogous  to  the  repulsion  of  an  invading  army,  the 
stay  of  pestilence,  or  the  arrest  of  conflagration — instances 
usually  employed  to  illustrate  the  idea  of  great  public  neces- 
sity. They  are  intended  not  to  prevent  public  loss,  but  to 
promote  public  gain — not  to  avert  public  calamity,  bat  to 
advance  public  improvement.  Hence  we  learn  that  all  cases 
of  justifiable  seizure  of  private  property  are  not  reducible  to 
stern  necessity,  very  many  of  them  being  found,  by  severe 
analysis,  to  rest  on  no  higher  sanction  than  public  utility. 
So  numerous  and  so  concurrent  are  the  authorities  in  sop- 
port  of  such  seizures,  that  it  would  be  a  waste  of  time  to  cite 
them. 

I  refer  to  but  two,  which  are  controlling  with  this  Court* 
and  in  one  of  which  the  distinction  between  cases  of  necessi- 
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tj  and  those  of  utility  is  taken.  In  Parham  vs.  The  Justi- 
ces, etc.,  9th  Georgia  841,  on  page  348,  349,  this  Court  said: 
''  It  is  not  to  bo  doubted  that  there  are  cases  in  which  private 
property  may  be  taken  for  public  use,  without  the  consent  of 
the  owner,  and  without  compensation,  and  without  any  pro- 
vision of  law  for  making  compensation ;  these  are  cases  of 
urgent  public  necessity,  which  no  law  has  anticipated,  and 
which  caunot  await  the  action  of  the  Legislature.  These 
cases  illustrate  the  maxim,  ^salua  populi,  sitprema  lexJ  This 
rule  of  necessity  has  a  very  narrow  application,  and  is  an  ex- 
ception indeed,  to  the  general  rule,  which  is,  that  when  pub- 
lic necessity  or  utility  requires  the  assumption  of  private 
property,  it  can  only  be  done  by  the  Act  of  the  Legislature, 
and  the  Legislature  must  make  provision  for  compensation. 
If  it  does  not  the  Courts  may  pronounce  the  law  a  nullity.'' 

And  in  Cox  &  Hill  vs.  Cummings,  (yet  unpublished)  we 
held  :  **  It  is  obvious  that  Congress  can  pass  no  law  depriv- 
ing the  owner  of  his  property,  even  for  public  use,  unless 
adequate  compensation  is  secured  by  the  law.''  And  again : 
"  It  is  the  duty  of  the  Government  to  provide  some  fair  and 
proper  mode  to  ascertain  the  value  of  the  property  taken. 
And  to  pay  for  it  without  delay.  The  citizen  may  be  com- 
pelled to  submit  to  this  encroachment  upon  his  private  rights 
when  the  public  good  requires  it.  But  whenever  he  is  forced 
to  make  the  surrender  he  is  entitled  to  the  value  of  the 
property  taken  at  the  time  it  is  taken,"  etc. 

Thus  we  see  further  it  is  the  settled  doctrine  of  this  Court, 
that  when  the  Congress  of  the  Confederate  States  enact  a  law, 
authorizing  the  seizure  of  private  property  for  public  use, 
they  will  be  presumed  to  proceed  under  the  clause  of  the  Con- 
stitution above  quoted,  and  should  be  held  to  the  observance 
of  the  condition,  viz:  a  provision  for  "just  compensation." 
It  would  seem  to  mc  that  whatever  may  be  said  of  the  exis- 
tence of  the  power  to  seize,  iudependently  of  this  clause, 
there  can  be  no  question  as  to  the  limitation  thus  placed  upon 
its  exercise.  Indeed,  the  terms  in  which  this  clause  is  ex- 
pressed, are  adapted  rather  to  limiting  an  inherent  or  pre- 
existing power,  than  to  an  original  grant  of  it.     To  the  latter, 
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language  such  as  this  would  have  been  more  appropriate: 
**  private  property  may  be  taken  for  public  uae,  and  jmt 
compensation  therefor  shall  be  made."  Hence,  in  treating 
of  this  clause  as  a  grant  of  power,  Courts  usually  say  it  is  so 
by  necessary  or  unavoidable  implication.  Be  that  as  it  may, 
there  is  the  clear,  positive  prohibition,  ^'private  property  shall 
not  be  taken  for  public  use  without  judcompenscUion"  Chan- 
cellor Kent  in  his  Commentaries,  says:  ''A  provision  for 
compensation  is  a  necessary  attendant  on  the  due  and  consti- 
tutional exercise  of  the  power  ot  the  lawgiver  to  deprive  an 
individual  of  his  proi)erty  without  his  consent;  and  this 
principle  in  American  constitutional  jurisprudenoe,  is  founded 
in  natural  equity,  and  is  laid  down  by  jurists  as  an  acknowl- 
edged principle  of  universal  law."  In  the  case  of  the  Tucka- 
hoe  Canal  Company,  Judge  Tucker  intimates  the  opinion 
that  "the  statute  which  invades  the  right  should  provide  the 
remedy."  11th  Leigh,  78.  I  am  aware  that  there  are  au- 
thorities which  incidentally  treat  the  condition  as  an  obliga- 
tion upon  the  L^islature,  yet  countenance  the  idea  that  an 
Act  authorizing  seizures  without  any  provision  for  compensa- 
tion, may  be  constitutional.  They  devolve  the  obligation 
upon  a  future  Legislature,  and  hold  that  Courts  should  not 
question  the  fidelity  of  that  department  But  if  the  doty  to 
make  the  provision  be  more  imperative  upon  one  Legisla- 
ture than  another,  it  is  upon  that  authorizing  the  seizure.  If 
it  may  pretermit  the  obligation,  which  one  shall  certainly 
perform  it?  Shall  it  be  the  next  succeeding  Congress  or  the 
fifth  or  tenth  thereafter?  Would  the  owner,  or  would  his 
heir-at-Jaw  be  the  recipient?  Who  can  say  ?  Meantime  be 
it  two  years  or  twenty,  his  constitutional  right  will  have  been 
left  in  abeyance.  His  property  will  have  been  taken  without 
compensation,  and  without  provision  for  it,  which  is  precise- 
ly what  the  Constitution  forbids. 

It  is  conceded  that  provision  for  compensation  at  some  time 
is  necessary  to  save  the  Constitution.  But  at  what  time? 
When  will  the  measure  of  non-feasance  be  full,  and  the  breach 
stand  confessed  ?  Is  it  not  patent  in  every  hour  of  indefinite 
postponement  ?  Subsequent  l^islation  may  repair  the  private 
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wrong,  but  cannot  cure  the  taint  of  the  statate  that  author^ 
iced  its  infliction,  nor  expunge  from*  history  the  recorded  vio- 
lation of  the  fundamental  law.  In  our  view  the  plea  of 
necessity  which,  in  cases  not  provided  for  by  law,  might 
afford  agents  of  the  Government  personal  indemnity  against 
uncompensated  seizures,  cannot  sanction  a  deliberate  act  of 
legislation  by  which  the  taking  is  commanded,  and  the  remu- 
nerative limitation  ignored.  In  the  Act  to  regulate  impress- 
ments it  has  not  been  ignored,  but  in  a  recent  judicial  opin- 
ion the  broad  proposition  I  have  discussed  has  been  made  a 
postulate,  whence  it  has  been  concluded,  a  fortioriy  that  it  ui 
not  the  province  of  the  judiciary  to  question  the  sufficiency 
of  the  provision  made  in  that  Act. 

I  remark  further,  that  when  a  duly  appointed  agent  or 
officer  o£  the  Government  in  the  seizure  of  private  property 
adopts  the  provisions  of  an  Act  of  Congress,  authorizing  im- 
pressments, he  will  be  held  to  proceed  under  that  Act  ]  and 
the  validity  of  his  proceedings  will  depend,  first,  upon  their 
conformity  to  it,  and  secondly,  upon  its  conformity  to  the 
Constitution. 

The  fourth  section  of  the  Act  in  question  provides  that, 
"  whenever  the  Secretary  of  War  shall  be  of  opinion  that 
it  is  necessary  to  take  private  property  for  public  use  by  rea- 
son of  the  impracticability  of  procuring  the  same  by  purchase, 
so  as  to  accummulatc  supplies  for  the  army  or  the  good  of 
the  service  in  any  locality,  he  may  by  general  order  through 
the  proper  subordinate  officers,  authorize  such  property  to  be 
taken  for  the  public  use ;  the  compenaaJtion  due  the  owner  for 
iJie  same  to  be  determined^  and  the  value  fixed  as  provided  for 
in  the  first  and  second  sections  of  this  Act," 

Is  this  section  of  the  Act  conformable  to  the  Constitution, 
or  is  the  impressment  of  supplies  for  the  army  allowable  (as 
some  insist)  only  to  meet  its  immediate,  pressing  wants  ?  We 
have  shown  tliat  the  words  '^nor  shall  private  property  be 
taken  for  public  use  without  just  compensation,"  do  not  con- 
template only  cases  of  necessity  in  the  strict  sense  of  the 
term — that  by  numerous  authoritative  adjudications,  and 
among  others  those  of  this  Court  they  are  held  to  include 
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oases  of  clear  public  utility.  Undoubtedly,  as  a  general  rale, 
the  legitimate  and  proper  mode  of  procuring  supplies  by  the 
Government  for  the  army  as  by  an  individual  for  his  family 
and  his  employees,  is  by  purchase.  But  this  may,  and  ofteo 
does  fail,  and  then,  what  other  resource  has  the  GrovernmeDt 
than  impressment  or  forced  purchase?  In  this  section  Con- 
gress recognizes  as  a  precedent  fact  the  impracticability  of 
obtaining  supplies  by  purchase.  Provision  cannot  be  made 
for  armies  such  as  modern  warfare  brings  into  the  field,  in  t 
day  or  week ;  often  not  at  all  in  the  immediate  vicinity  oftn 
army.  There  can  be  no  clearer  case  of  publio  utility  than 
the  accumulation  of  them  in  depots  for  future  use.  To  as  it 
seems  that  the  fourth  section  of  the  Act  above  quoted  is  a 
well  guarded  exercise  of  the  power ;  and  it  is  to  be  regretted 
that  its  symmetry  was  impaireil — (as  will  be  seen  hereafter), 
by  a  succeeding  section.  By  General  Order,  No.  37,  issued 
April  6th,  1863,  the  Secretary  of  War  recognizes  the  impne- 
tioability  of  procuring  supplies  by  purchase,  and  orders  im- 
pressments. The  correctness  of  his  judgment  we  are  not 
called  upon  to  review.  It  must,  for  the  purposes  of  the  case, 
be  taken  as  correct. 

But  it  is  objected  on  the  part  of  the  defendants  in  error, 
that  the  seizure  of  their  property,  as  set  forth  in  the  record, 
was  violative  of  their  constitutional  rights,  in  that  just  com- 
pensation was  not  tendered  them  ;  and  in  that  the  procedure, 
directed  by  the  Act,  and  pursued  by  the  officer,  is  not  adapted 
to  the  ascertainment  of  just  compensation. 

On  the  first  point,  the  evidence  is,  that  the  compensation 
tendered  for  the  suj^ar  was  seventy-five  cents  per  pound — that 
the  owners  paid  for  it  one  dollar  per  pound,  and  that  it  "iro^ 
worth,^^  on  the  day  of  seizure,  one  dollar  twenty  to  oue  dollar 
twenty-five  per  pound.  There  was  no  conflicting  evidence. 
If  then  "just  compensation"  means  a  fair  equivalent — the 
value  or  worth  of  the  thing  seized, — in  money,  it  is  fully  es- 
tablished that  in  this  case  just  conipensatiou  was  not  tendered. 

Were  this  the  whole  case,  certiiin  questions  which  have 
been  presseil  upon  our  consideration  with  great  earnestness 
and  force,  would  be  highly  pertinent.     We  have  been  asked, 
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will  the  Courts  in  all  cases  arrest  the  process  of  impressment^ 
at  the  instance  of  the  owner,  to  try  tiie  issue  of  fact  whether 
or  not  just  compensation  has  been  tendered  ?  Will  th^y  re- 
'  view  the  finding  of  the  tribunal  instituted  to  ascertain  thai 
fiust  ?  Will  they  make  the  validity  of  the  Act  dependent 
upon  the  correct  or  incorrect  judgment  of  the  triers  of  value 
in  each  particular  case?  No  case  has  come  before  this  Court, 
resting  upon  that  isolated  ground,  and  therefore  upon  it  no 
judgment  has  been  rendered.  There  is,  however,  much  force 
in  the  proposition  that  if  a  statute  authorizing  impressment 
provide  a  scheme  adapted  to  the  ascertainment  of  value, 
combining  fairness  and  practicability,  the  awards  made  under 
it  should  be  subject  to  review  only  by  petition  of  the  citizen 
to  the  Department  of  Government,  holding  the  purse-stringSy 
that  so  important  a  proceeding  should  not  lightly  be  subjected 
to  the  delays  of  litigation.  Full  and  exact  justice  in  every 
particular  case  should  not  be  made  the  test  of  lawful  or  con- 
stitutional authority.  Approximation  to  it  is  all  that  is  cer- 
tainly attainable  under  imperfect  human  institutions;  proba- 
bly in  a  majority  of  cases,  no  more  is  attained  by  jury  trial, 
with  the  corrective  appliances  of  new  trial  and  appeal.  The 
evidence  of  inadequate  compensation  has  been  made  a  part 
of  this  record,  and  the  propriety  of  considering  it  consistent- 
ly with  the  view  I  have  just  expressed,  will  hereafter  appear. 

But  if  a  provision  of  an  Act  of  Congress  for  impressment, 
professedly  conforming  to  the  limitation  of  the  Constitution, 
but  flagrantly  unadapted  to  the  ascertainment  of  value,  and 
practically  tending  to  a  very  different  result,  be  beyond  the 
reach  of  the  judiciary,  there  is  manifest  danger  that  the  lim- 
itation will  be  evaded,  and  the  power  itself  perverted.  In 
each  a  case  the  citizen  is  entitled  to  be  heard,  and  the  Consti- 
tution enjoins  its  own  vindication. 

Much  has  been  said,  and  eloquently  said,  of  the  imperiled 
condition  of  the  country,  and  the  fatal  consequences  likely  to 
result  from  judicial  interference  with  the  war  measures  of 
the  Government;  but  let  it  be  remembered  that  by  a  provi- 
sion of  the  instrument  itself,  Judges  as  well  as  legislators, 
are  sworn  ''to  support  the  Constitution  ;"  and  this  they  are 
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to  do  in  war,  as  well  as  in  peaoe.  We  yield  to  none  iti  respect 
for  the  Congress  of  the  Confederate  States ;  we  would  at  all 
times/ and  especially  in  times  like  the  present,  most  relao- 
tantly  dissent  from  their  construction  of  the  Constitution ; 
we  would,  in  cases  of  doubtful  meaning,  incline  to  give  them 
the  benefit  of  the  doubt,  for  the  safety  of  the  country.  Be- 
yond this  point  of  concession,  not  even  war,  with  its  atten- 
dant horrors,  may  rightfully  impel  the  judiciary.  Positive 
conviction  of  constitutional  obligation  may  not  be  yielded 
nnder'any  circumstances. 

We  come  now  to  the  consideration  of  that  portion  of  the 
Act  by  which  the  measure  of  compensation  in  this  case  wai 
reached.  This  isa  proceeding  authorized  by  the  fourth  section, 
of  .which  we  have  spoken  approvingly.  It  will  be  observed  that 
the  last  clause  directs  that  **  the  compensation  due  the  owner 
be  determined,  and  the  value  fixed,  as  provided  in  the  fizst 
and  second  sections  of  this  Act''  The  first  section  provides 
that  whenever  the  owner  of  property  and  the  impressing 
officer  cannot  agree  upon  the  value  thereof,  the  latter  shall 
cause  the  same  to  be  ascertained  and  determined  by  the  judg- 
ment of  two  loyal  and  disinterested  citizens  of  the  vicinage ; 
one  to  be  selected  by  the  owner,  one  by  the  impressing  officer, 
and  in  case  of  disagreemeut,  these  two  to  choose  an  umpire  of 
like  qualifications,  whose  decisions  shall  be  final.  This  scheme 
is  by  the  tcrmsof  the  first  section  limited  to  seizures  of  proper- 
ty in  the  hands  of  producera  There  is  no  such  limitation 
in  the  fourth  section,  but  unfortunately,  this  just  and  equita- 
ble scheme  is  modified  by  the  fifth  and  sixth  sections,  as  ap- 
plied to  persons  other  than  producers. 

It  is  therein  provided,  that  in  all  cases,  compensation  for 
proi>erty  impressed  in  the  hands  of  purchasers,  who  hold  it 
for  re-sale,  is  to  be  determined  by  reference  to  a  schedule  of 
prices  for  all  articles,  made  and  published,  to  govern  for  a 
fixed  future  period,  not  exceeding  sixty  days,  by  two  com- 
missioners, appointed  for  each  State,  one  by  the  President  of 
the  Confederate  States,  and  one  by  the  Governor  of  the  State. 
This  is  the  scheme  of  assessment  applicable  to,  and  actually 
applied  in,  the  case  at  bar. 
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It  will  be  conceded  that  just  compensation  is  an  equiva- 
lent— the  £Eiir  value  in  money.  It  is  not  any  price  which 
the  owner  may  demand ;  it  is  not  a  price  fixed  by  holders  in 
ooDspiracyy  not  yet  attained  in  commercial  transactions ;  but 
which  in  the  spirit  of  speculation  they  resolve  to  realise  in 
the  future,  or  force  in  the  present,  from  the  necessities  of  the, 
Grovernment.  Against  all  such  exactions  and  conspiracies 
impreesmeni  is  a  rightful  remedy,  and  the  just  compensation 
which  the  Constitution  has  made  inseparable  from  it,  is  the 
value  which  impartial,  intelligent,  honest  appraisers,  in  view 
of  the  article  impressed,  at  the  time  and  place  of  impress* 
ment,  shall  assess  upon  it. 

The  impressment  authorized  by  the  Constitution,  is  not 
designed  to  cheapen  commodities  for  the  Oovernment,  but  to 
ensure  supplies  at  fair  prices.  Unless  the  Government  pay 
prices  which  citizen  consumers  pay,  the  result  will  be  that  it 
levies  contributions  from  one  portion  of  the  people  in  sup- 
port  of  the  war,  firom  which  all  otiiers  escapa  The  difference 
in  price  paid  by  the  citizen,  on  purchase,  to  one  dealer,  and 
the  price  paid  by  the  Government  on  impressment,  to  an- 
other, will  be  the  measure  of  contribution  unjustly  wrested 
from  the  latter. 

We  inquire  now  how  the  schedule  scheme  of  the  fiflh  sec- 
tion operates — whether  it  be  reliable  for  the  ascertainment  of 
values. 

The  value  of  property  of  the  same  kind  and  quality,  is 
not  the  same  in  all  places  at  one  time.  Yet  the  schedule 
arranged  is  operative  during  a  specified  time  in  all  places, 
within  a  large  district — as  a  State,  or  one  half  of  a  State. 

Again,  the  value  of  commodities  of  like  kind  and  quality, 
IB  not  the  same  in  the  same  place,  at  different  times.  The 
ikct  is  notorious  that  it  varies  often  within  a  mouth,  or  even 
a  week,  in  ordinary  times.  It  is  feelingly  impressed  on  the 
class  of  consumera  who  produce  none  of  the  necessaries  of 
life,  that  in  these  times,  values  have  no  more  sameness  for  a 
week  than  has  the  disc  of  the  moon.  Yot  the  commissioners 
in  their  arbitrary  discretion  arrange  a  schedule  of  prices  to 
rule  for  twenty,  forty,  or  sixty  days. 
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It  is  equally  untrue^  and  uophilosophical  to  say  ftiat  these 
fluctuations  are  produced  by  speculative  operations.     These 
may  at  times  exert  an  influence,  meriting  resistanee,  bat 
surely  fair,  contemporaneous  appraisement  is  potent  enough 
to  overcome  that.     There  are  other  and  controlling  causes  at 
work,  which  legislation  cannot  arrest,  and  should  not  seek  to 
evade.     They  are  the  existing  relation  between  demand  and 
•apply,  and  the  proportion  which  the  volume  of  currency 
bears  to  the  real  and  commercial  interest  of  the  community. 
Yet,  unaffected  by  such  considerations,  the  schedule  estab- 
lishes prices,  which  the  Act  says,  shall  represent  values  for 
sixty  days  to  come.     Of  two  merchants  separated  only  by  a 
wall,  both  purchasing  articles  of  like  kind  and  qiialit;jf,at  the 
same  price  on  the  same  day ;  each  placing  upon  his  commodi- 
ty, for  re-sale,  the  same  price,  yielding  only  a  fair  profit ;  one 
sells  to  a  citizen  and  receives  but  just  compensation ;  the 
other  falls  into  the  hands  of  the  impressing  officer,  who, 
schedule  in  hand,  backed  by  the  power  of  the  GrovernmeDt, 
pays  him  but  half  the  profit  realized  by  his  neighbor — ^per- 
haps noi^e  at  all — perhaps  (as  in  the  case  at  bar)  sends  him 
with  his  entry  to  the  opposite  side  of  his  profit  and  loss  ac- 
count.    Has  this  last  rcceive<l  just  compensation  ?    Scarce- 
ly.    Why  not?     Has  the  impressing  agent  dealt  unoouscien- 
tiously  with  him ?     Not  at  all;  he  has  but  obeyed  orders. 
Then — again,  why  not  ?    Because  the  law  bound  the  officer 
by  a  scheme,  the  working  of  which,  unaffected  by  time  or 
circumstances,  led  arbitrarily  to  the  result.     I  say  arbitrarily, 
because  the  schedule  is  arranged  by  men  who  do  not,  and 
cannot  know  the  elements  that  will  operate  to  adjust  values 
in  the  future,  which  they  are  required  to  invade.     It  would 
seem  to  be  a  self'-evident  proposition,  that  such  a  scheme  can 
have  no  adaptation  to  the  rendition  of  just  compensation, 
unless  it  can  regulate  values,  as  well  as  prices.     That  legisla- 
tion cannot  do  this,  the  principles  of  political  economy,  leased 
upon  observations  carefully  made,  and  collated,  in  the  course 
of  time,  warrant  us  in  affirming.     But  let  the  experience  of 
the  hour,  as  set  forth  in  the  record,  speak.     Whilst  the  Gov- 
ernment pays  its  schedule  price  for  an  article,  at  the  same 
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time  and  place,  the  citizen,  (not  the  prodigal  only,  but  the 
frugal  and  even  the  miserly)  pays  for  its  like,  fifty,  perhaps 
one  hundred  per  cent  more.  And  this  he  pays,  beoaase, 
looking  to  the  circumstances  surrounding  buyer  and  seller, 
it  is  the  value.  This  is  a  truism,  which  argument  cannot 
strengthen,  nor  sophistry  elude. 

The  conclusion  then  is,  that  this  Government  schedule 
neither  regulates  nor  ascertains  values.  It  regulates  prices, 
in  a  certain  class  of  transactions,  wherein  property  changes 
owners,  those  to  which  the  Government  is  a  party;  and  just 
so  far  as  values  rise  above  the  prices  of  regulation,  docs  it 
fall  below  the  ascertainment  of  just  compensation.  Did  the 
clause  of  the  Constitution  read  thus,  "private  property  shall 
not  be  taken  for  public  use,  except  at  prices  fixed  by  authori- 
ty of  the  Congress,'^  the  grant  of  power  would  not  more 
than  cover  the  scheme  we  are  considering..  Can  that  scheme 
be  said  then,  to  satisfy  the  condition,  without  just  compensa- 
tion? 

AVe  must  not  omit  the  consideration,  that  this  Congressional 
scheme  is  intended  to  cover  the  whole  ground — to  couple  with 
the  seizure,  final  compensation — to  close  forever,  at  the  time 
of  impressment,  as  between  the  Government  and  the  owner, 
the  transaction  of  forced  purchase.  The  Act  provides  no 
after  recourse,  and  if  the  proceeding  be  allowed  to  go  forward, 
when  its  force  shall  have  been  spent,  there  remains  to  him  no 
claim  of  legal  right.  If  he  ask  more  it  must  be,  ex  gratia. 
This,  in  our  view,  imposes  upon  the  judiciary,  when  appealed 
to,  the  obligation  to  scrutinize  the  Act  in  question — to  inquire, 
not  whether  the  scheme  provided  is  the  best  possible  for  the 
ascertainment  of  value,  but  whether  its  practical  operation 
tends  with  reasonable  certainty  to  that  end. 

The  result  of  that  inquiry,  in  the  present  case,  is  that  the 
proven  tender  of  the  price  fixed  in  the  schedule  exhibited, 
does  not  raise  even  legal  presumption  of  the  tender  of  ''just 
compensation.''  There  remained  a  base  possibility  that,  in 
this  case,  an  accidental  concurrence  of  the  two  existed.  If 
so,  in  the  absence  of  legal  presumption,  affirmative  proof  of 
the  fact  should  have  been  made.    Not  only  was  this  too 
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wanting,  but  the  record  discloses  that  the  price  tendered  wis 
gome  forty  per  cent  short  of  the  ''worth''  of  the  property 
when  seized,  and  consequently  of  just  compensation.  Such 
has  been  the  result  in  two  cases  which  have  come  before  ns. 
Indeed  it  cannot  well  be  otherwise,  and  we  trace  it  directly 
to  the  non-conformity  of  the  scheme  embodied  in  the  fifth 
section  of  the  Act,  to  the  constitutional  limitation  of  the 
power.  The  latter,  we  repeat,  in  our  opinion,  can  only  be 
satisfied,  where  a  disagreement  as  to  compensation  occurs,  by 
a  valuation  of  the  property,  at  the  time  and  place  of  im- 
pressment, by  appraisers  fairly  and  impartially  appointed. 

The  plaintiff  in  error  incorporated,  in  his  return  to  the 
writ  of  habeoB  corpus,  a  plea  in  the  nature, of  a  demurrer  to 
the  sufficiency  of  the  remedy  adopted  in  this  case.  It  is  sub- 
stantially this,  that  the  defendant,  being  a  ministerial  officer,* 
and  having  the  authority  of  law  for  the  seizure  of  the  goods, 
the  subject  of  contest,  his  possession  is  l^al  and  peaceable, 
and  therefore  cannot  be  divested  by  the  summary  process  of 
a  possessory  warrant. 

The  affidavit  of  the  promovant  which  was  the  foundation 
of  the  proceeding,  avers  that  on  a  given  day  he  was  io  the 
peaceable  and  legally  acquired  possession  of  the  property  in 
dispute,  and  that^it  was  taken,  under  some  pretended  daim, 
from  his  possession,  by  the  defendant,  by  force,  and  without 
lawful  warrant  or  authority.  This,  under  the  3932  section 
of  the  Code,  authorized  the  issue  of  the  warrant,  or  in  other 
words,  gave  to  the  Judge  jurisdiction  of  the  case,  in  this  £>rm 
of  proceeding.  Nevertheless,  if  upon  the  hearing  it  appear- 
ed, either  that  the  promovant  never  had  the  legally,  and 
peaceably  acquired  possession  of  the  property,  or  that  it  had 
been  taken  from  his  possession,  by  lawful  warrant  or  authori- 
ty, he  would  not  have  been  entitled  to  the  restoration  of  his 
possession.  It  is  not  denied  that  at  the  time  stated  he  did 
have  legally  and  peaceably  acquired  possession.  The  ques- 
tion turns  upon  the  legality  of  the  proceeding  by  which  that 
possession  was  divested.  It  was  certainly  effected  by  force 
or  violence,  because  the  property  was  removed  without  the 
consent  of  the  possessor.     Had,  then,  the  party  removing 


MILLEDGEVILLE,  NOV.  TERM,  1863.     639 

CanniDgham  vs.  Campbell  et  aL 

and  retaining  it  lawful  warrant  or  autlTority  for  his  act  ?  To 
this  point  the  question  is  narrowed.  The  warrant  was  the 
order  of  the  Chief  Commissary  for  the  State  of  Georgia,  ad- 
dressed to  an  Assistant  Commissary.  The  Act  to  regulate 
impressments,  is  relied  upon  to  establish  the  lawfulness  of 
this  warrant,  or  rather  the  fifth  and  sixth  sections  of  that 
Act.  We  have  held  that  those  sections  of  the  Act  violate 
the  Constitution,  and  are  therefore  void.  Strike  them  out, 
and  the  order  issued  by  the  Commissary  is  not  a  lawful  war- 
rant ;  the  proceeding  of  the  officer  seizing,  is  without  lawful 
warrant  and  authority ;  his  possession  is  neither  legal  nor 
peaceable,  and  we  are  thrown  back  upon  the  prior  possession 
of  the  promovant  which  was  both  legal  and  peaceable.  The 
judgment  of  the  Court,  therefore,  was  in  accordance  with 
section  3935,  which  is  directory  in  that  regard. 

It  will  be  observed  that  there  is  nothing  penal  ip  the  judg- 
ment. The  law  does  not  contemplate  it.  Its  object  is  differ- 
ent, viz:  to  secure  the  mere  right  of  possession  against  un- 
authorized invasion.  If  this  decision  should  appear  to  be  in 
conflict  with  certain  common  law  authorities  which  have  been 
cited  we  have  only  to  add  that  it  is  a  statutory  proceeding; 
and  in  this  country,  as  in  England,  not  only  common  law 
remedies,  but  common  law  rights,  are  every -year  modified  by 
statate.  To  us  it  appears  that  the  proceeding  and  the  judg- 
ment conform  strictly  to  the  Code.  When  we  speak  of  the 
jndgment,  we  mean  only  that  portion  of  it  which  directs  the 
restoration  of  the  property — so  much  of  it,  as  is  in  the  alter- 
native, we  think  erroneous,  because  the  statute  of  impress- 
ment does  not  authorize  the  officer  to  assess  the  value  of  the 
articles  impressed  in  this  case,  in  any  other  way  than  that 
pursued  by  him.  With  this  exception  we  affirm  the  judg- 
ment of  the  Court  below. 

Let  the  judgment  be  affirmed. 
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ABATEMENT. 

When  a  judgment  is  obtaineil  afc  common  law  against 
a  defendant  in  a  suit  for  slander,  irom  which  the 
appeal  is  taken,  and  pending  the  appeal  the  defendant 
dies,  the  suit,  the  judgment,  and  all  its  incidents,  die 
with  him.     FaWivs.  Carpenter 79 

ACCOUNT. 

See  Administratora  and  Executors,  1. 
"  Equity,  8. 


ACTION. 


See  Abatement,  1. 
"  Alien  Enemies,  1. 


ADMINISTRATORS  AND  EXECUTORS. 

1.  B.  died  intestate,  and  his  widow  administered  on  his 
estate.  In  the  course  of  administration,  she  sold  the 
personalty  belonging  to  the  estate,  became  herself  the 
purchaser,  and  charged  herself  in  her  returns  with 
the  proceeds  of  the  sale.  Afterwards  she  intermarried 
with  M.,  who  obtained  administration  de  bonis  non  of 
said  estate,  sold  a  portion  of  the  same  personalty,  and 
charged  himself  with  the  proceeds  of  the  sale:  Held, 
that  the  heirs-at-law  are  not  entitled  to  recover  the 
proceeds  of  both  sales  of  personalty,  which  had  been 
twice  sold.     Miller  vs,  Binion,  et  al • 33 

2.  A  sale  of  land  by  an  administrator  to  his  co-ad- 
ministrator is  not  void,  but  voidable.  An  acquiescence 
of  twenty-four  years  by  the  heir-at-law  will  create  a 
presumption  of  ratification.     Newton  vs.  Beckom 163 

3.  A  receipt  in  full  of  the  distributive  shares  of  the 
estate,  including  the  proceeds  of  the  land  sold  by  the 
administrator  to  his  co-administrator,  immediately 
and  specifically  returned  to  the  Ordinary,  and  the 
deed  recorded  in  the  proper  county  within  the  twelve 

Vol,  xxxin — 40.  (625) 
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months,  will  estop  the  heirs-at-law  from  setting  up 
title  adverse  to  tbe  administrator's  sale,  especially 
when  the  heirs  were  of  full  age  at  the  time  of  the 
sale,  and  the  administrators  have  been  discharged 
from  the  trust  under  citation  duly  issued  and  published 
for  this  purpose.    IbidL 

See  LunaticSf  8. 

ADVERSE  POSSESSION. 

1.  Getting  rails,  boards^  shingles,  basket  wood,  and  tim* 
ber  for  building  houses,  from  a  woodland  or  unen- 
closed lot,  are  not  such  acts  of  ownership  as  will  con- 
stitute adverse  possession.     Carroll  et  ci2.,  ««.  Qittum..  639 

2.  Extending  an  enclosure  on  adjoining  land  over  the 
line  of  another  lot  some  ten  or  fifteen  feet,  and  taking 
within  such  enclosure  a  strip  of  land  of  that  width, 
and  running  half  across  the  lot  under  a  claim  of  title, 
is  not  that  open,  notorious  and  important  adverse 
possession,  as  would  ripen  into  a  title  ?    Ibid. 

See  Color  of  TUle,  1.    StahOe  of  lAmitatioM^  1. 

ALIEN  ENEMIES. 

1.  Pending  an  action  in  favor  of  citizens  of  New  York, 
against  citizens  of  Georgia,  the  war  between  the 
United  States  and  the  Confederate  States  came  on, 
and  the  defendants  interposed  the  plea,  that  the  plain- 
tiffs were  alien  enemies^  and  that  the  action  should, 
therefore,  be  dismissed.  The  facts  of  the  plea  being 
admitted,  the  Court  dismissed  the  action:  HM^  that 
the  Court  did  right  Howes,  Hyaii  &  Company  vs. 
Cheder  &  Co 89 

2.  The  political  status  of  the  State  of  Tennessee,  is  not 
such  as  to  render  her  citizens  alien  enemies  to  the 
people  of  Georgia,  and  her  citizens  are,  and  always 
have  been,  entitled  to  all  the  privileges  of  our  own 
citizens;  and  among  these  is  the  right  to  sue  in  our 
Courts  of  justice.  Edmonson  vs.  President  and  Di- 
rectors of  the  Union  Bank  of  Tennessee 91 

ALIMONY. 

Where  alimony  has  been  granted  to  the  wife,  and  fees 
ordered  to  be  paid  her  counsel,  pending  a  libel  for 
divorce^  and  the  libel  if  subsequently  dismissed  with- 
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out  trial,  the  order  for  alimony  will  be  rescinded,  but 
not  that  for  the  fees  of  counsel.     Weaver  vs.  Weaver..  172 

ANCIENT  DOCUMENTS.    See  Evidence. 

ARBITRATION  AND  AWARD. 

Where  an  award,  made  by  arbitrators  under  the  Arbitra- 
tion Act  of  5th  March,  1856,  exceeds  the  authority 
given  by  the  submission,  so  much  of  such  award  as 
relates  to  subject  matters  not  submitted  will  be  re- 
jected as  surplusage,  while  the  balance  of  the  award 
will  be  allowed  to  stand  as  the  judgment  of  the  Court, 
final  and  conclusive,  between  the  parties,  as  to  the 
matter  covered  by  the  submission.  Powdl  vs.  Ed- 
monson 476 

ARREST  OF  JUDGMENT. 
See  Oriminai  Zatr,  3. 

ASSIGNEE.    See  Guardioji  and  Ward,  1,  2. 

ATTORNEYS-AT-LAW. 

1.  An  attorney-at-law,  without  special  authority,  is  not 
compet«nt  to  release  a  witness  for  his  client,  ilfe- 
Curdy  vs.  Terry 49 

2.  If  an  attomey-at-law,  controlling  several  ^./ew.  in 
favor  of  different  creditors  against  the  same  debtor, 
be  instructed  by  the  plaintiff  in  the  senior  judgment, 
to  indulge  the  defendant  for  a  specified  time,  and 
meanwhile  cause  the  junior  j{./a«.  to  be  levied  on  the 
debtor's  property,  and  money  thereby  made,  he  com- 
mits no  breach  of  duty  towards  his  client,  in  the 
senior  fi.  fa.,  by  applying  the  money  so  raised  to  the 
satisfaction  of  the  junior  ^./a«.  Crawford  vs.  Oaul- 
den 173 

3.  In  an  action  against  an  attorney  for  negligence  or 
unskilfulness  in  the  conduct  of  business,  the  Statute 
of  Limitations  commences  to  run  from  the  time  the 
negligent  or  unskilful  act  was  committed,  and  plain- 
ti^s  ignorance  of  such  act  cannot  affect  the  bar  of  the 
statute.     Ibid. 

4.  The  attorney  whose  name  is  subscribed  as  such  to 
the  pleadingS;  if  not  surreptitiously  appended,  is  to 
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be  r^arded  as  leading  counsel.    Dalion  CUy  Cb.  t«. 
DdUon  M(mufaduring  Oo 243 

5.  An  attorney  of  a  non-resident  client  is  liable  fi>r 
costs  where  it  cannot  be  collected  oat  of  the  de- 
fendant In  other  words,  the  second  section  of  the 
Act  of  1812,  Cobb,  506,  is  in  force  in  this  State. 
Officers  of  Court  V8.  Hines  &  Hobbs 516 

See  Alimony,  1;  Oontinuanee^  4,  5;  InterragniorUBy  2; 
New  Trial  J  6 ;  Practice  in  Superior  Courtj  4 ;  Be- 
lease,  2. 

AUTRE  FOIS  ACQUIT. 
See  Criminal  Law,  11. 

BAIL. 

1.  If  the  condition  of  a  bail  bond  is  more  onerous 
than  to  compel  the  appearance  of  the  principal  de- 
fendant, it  is  illegal  and  void.  Loyd,  PerrymanA 
MiUs  vs.  McTeer  et  al 37 

2.  K  in  a  bail  bond,  a  legal  condition,  beneficial  to 
the  security,  be  omitted,  the  bond  is  void  as  to  him. 
Alexander  vs,  Edwin  Bates  &  Oo 125 

3.  The  signature  of  the  Clerk  of  any  Court,  whence  bail 
process  pendente  lite  may  issue,  is  necessary  to  the 
validity  of  such  process,  and  if  not  api>ended  before 
the  process  was  issued,  an  order  to  discharge  the  bail 
for  that  cause  should,  on  motion,  be  allowed.  Brown  A 
Carmichael  vs.  Way  &  Taylor 190 

4.  The  granting  or  refusing  of  bail  is  a  matter  within 
the  sound  discretion  of  the  Court  below,  and  this 
Court  will  not  control  that  discretion  unless  it  has 
been  flagrantly  abused.     Lester  vs.  The  State 192 

BAIL  BOND. 

1.  If  the  condition  of  a  bail  bond  is  more  onerous  than 
to  compel  the  appearance  of  the  principal  defendant, 
it  is  illegal  and  void.  Loyd,  Perryman  <t  Mills  vs. 
McTeer  etal 37 

2.  If,  in  a  bail  bond,  a  legal  condition,  beneficial  to  the 
security,  be  omitted,  the  bond  is  void  as  to  him. 
Alexander  vs.  Edwin  Bates  A  Oo 125 
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BASTARDY  AND  BASTARDS.. 

Forbearance  by  the  mother  to  prosecute  the  putative 
father  of  bastard  children  under  the  bastardy  laws  of 
this  State,  constitutes  a  sufficient  consideration  to 
support  a  promise  by  such  ^ther,  to  pay  money  or 
settle  property  for  the  benefit  of  such  offspring. 
Jadtaon  V8.  Finney  &  Rcdey 512 

BILL  OF  EXCEPTIONS. 

1.  Evidence  adduced  on  the  trial  of  a*  case  in  the 
Superior  Court,  whether  oral  or  written,  must  appear 
in  the  bill  of  exceptions,  certified  by  the  presiding 
Judge,  and  cannot  be  supplied  by  the  transcript  of 
the  record;  and  herein  of  their  distinct  and  appro- 
priate uses.     Callaway  V8.  Hopkins 497 

2.  Error  being  assigned  upon  a  refusal  of  the  Court 
below  to  grant  injunction  in  an  equity  case  pending, 
if  it  appear  that  certain  affidavits  and  letters,  which 
were  before  that  Court,  as  evidence,  have  not  been 
set  forth  in  the  bill  of  exceptions,  nor  attached  to 
it  as  exhibits,  but  have  been  copied,  by  the  Clerk, 
into  the  transcript,  these  will  be  rejected  by  this 
Court  as  irregularly  brought  up.  But  if  it  appear 
from  the  bill  and  answer  that  the  promovant  was  en- 
titled to  the  injunction  asked,  the  case  will  not  be 
dismissed  for  this  irregularity.  Marshall  &  Co.  vs, 
Johnson 600 

See  Gaim  and  Claim  LawSy  2;  Prtxdice  in  Supreme 
CouH,  2,  3. 

CASES  CITED. 

1.  The  cases  of  Curan  vs.  Colbert,  3  6a.,  239,  and  Brown 
vs.  Riggins'  Ex^ors,  Ibid,  405,  distinguished  from 
this  case.     Crawford  vs.  Gaulden. 173 

2.  This  case  distinguished  from  the  case  of  Cohron  vs. 
The  State,  20  Ga.  R.,  752.    Burroughs  vs.  The  State  403 

See  Deeds,  1. 

CHARGE  OF  THE  COURT. 

1.  The  refusal  to  charge  what  is  not  law,  is  no  ground 
for  a  new  trial    McOurdy  vs.  Terry 50 
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2.  The  char^  of  the  Court  in  this  case  was  not  erroneous. 
StanaeU,  E^r^  elo.,  V8.  Kenan  el  al. 56 

3.  Where,  in  charging  the  jury,  the  Court  correctly 
states  the  law  governing  the  case,  but  exception  is 
taken  to  an  illustration  used  by  the  Court  explanatory 
of  a  legal  principle,  this  Court  will  not  narrowly 
scrutinize  the  illustration  if  satisfied  that,  whether 
right  or  wrong,  it  was  not  calculated  to  mislead,  and 
did  not  in  fact  mislead  the  jury.     Wikon  vs.  The  StaJte.  207 

See  Oriminal  Law,  2,  8,  9,  10. 
«  New  Trial,  10. 
*'  Principal  and  Surety,  6. 
«    Verdict,  5. 

CITY  ORDINANCES. 

There  is  no  ordinance  of  the  city  of  Atlanta  making  it 
an  offence  to  sell  meat  in  tne  market  bouse  out  of 
market  hours.  OUy  Council  of  Atlanta  vs.  White  A 
Kreia 229 

CLAIM  AND  CLAIM  LAWS. 

1.  Where  there  has  been  no  verdict  for  damages  against 
a  claimant,  he  may  withdraw  his  claim,  almough  the 
case  be  on  the  appeal.  Beneker  and  Glover  vs.  Jfc- 
Michad 94 

• 

2.  A  claimant  who,  pending  the  trial  of  his  case,  and 
before  verdict,  voluntarily  withdraws  his  claim  from 
the  Court,  cannot  afterwards  except  to  any  decision  of 

.  the  Court  made  prior  to  such  withdrawal.  There 
remains  no  case  in  which  an  appeal  can  be  taken  to 
this  Court.    Macrea  vs.  Nolan , 205 

COBB,  THOMAS  R  R. 
Tribute  to  the  memory  of 389 

COLOR  OF  TITLE. 

A  color  of  title  to  aid  possession  is  anything  in  writing 
connected  with  the  title  which  serves  to  define  the  ex- 
tent of  the  claim.     Field  vs.  Boynton 239 

COMPROMISE.    aeeEjmty.b. 
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OONSCaiPTION. 

See  Qmstiiutional  Law,  2. 
"  MUUary  Serviee,   1,  2,  3,  4,  6,  6,  7,  8. 

CONSIDERATION. 

See  Bastcardy  and  Bastards,  1. 

CONSTITUTIONAL  LAW. 

1.  The  proviso  attached  to  the  2d  section  of  the  Act  of 
Feb.  17,  1854,  entitled  "An  Act  to  secure  a  preference 
to  persons  in  possession,  in  application  for  grants 
under  the  laws  pertaining  to  head-rights,''  is  void, 
because  repugnant  to  the  body  of  the  Act.    Jackson 

vs.  Moye 296 

2.  The  Act  of  the  Congress  of  the  Confederate  States  of 
America,  approved  16th  April,  1862,  entitled  '^An 
Act  to  further  provide  for  the  public  defense/'  and 
the  Act  of  the  same  Congress,  approved  27th  Septem- 
ber, 1862,  entitled  "An  Act  to  amend  an  Act,  en- 
titled An  Act  to  further  provide  for  the  public  de- 
fense," are  constitutional.    Jeffers  vs.  Fair 347 

See  Impressrtieuty  3,  4,  5,  6,  7,  8,  9, 10. 

CONSTRUCTION.    See  Statutes,  1. 
CONTEMPT.    SeejE^y,  9. 

CONTINUANCE. 

1.  The  refusal  of  the  Court  to  suspend  the  trial  and  con- 
tinue a  case,  to  enable  a  party  who  is  surprised  by  the 
testimony  of  a  witness,  to  obtain  evidence  to  impeach 
him,  is  not  a  sufficient  ground  for  a  new  trial.  Jfc- 
Ourdy  vs,  Terry 49 

2.  It  is  not  error  for  the  Court  to  refuse  to  suspend  a 
trial  and  continue  the  case  to  enable  an  attorney  to 
obtain  from  his  absent  client  authority  to  release  a 
witness.  This  is  especially  so,  where  the  client  was 
apprised  of  the  necessity  of  the  release.    Ibid. 

3.  To  justify  the  continuance  of  a  criminal  case  on  ac- 
count of  public  excitement  against  the  accused,  it  must 
be  shown  that  such  excitement  really  exists,  and  that, 
in  consequence  thereof,  a  fair  trial  cannot  be  had. 
Davis  vs.  The  State 98 
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4.  The  absence  of  the  leading  counsel  in  the  military 
service  of  the  (Confederate  States,  daring  the  existing 
war,  is  in  the  nature  of  providental  cause,  and  en* 
titles  his  client  to  a  continuance.  Dalton  (My  Oo.  vs. 
DdUon  Manufacturing  Oo 243 

5.  If  an  attorney  be  absent  from  providential  cause,  or 
from  inevitable  necessity,  his  substitution  of  another 
attorney  in  his  general  business,  is  not  binding  upon 
his  clients,  who  are  entitled  to  demand  and  have  a 
continuance  on  account  of  his  absence.    Ibid. 

6.  Applications  for  continuance  rest  in  the  sound  dis- 
cretion of  the  Court  below,  and  that  discretion  will 
not  be  disturbed  unless  flagrantly  abased.     Fountain 

V8.  Anderson 372 

7.  It  is  not  error  in  a  Judge  ofthe  Superior  Court  to  refuse 
to  entertain  a  second  showing,  for  the  continuance  of  a 
cause,  after  a  previous  showing  and  judgment  over- 
ruling the  motion,  unless  in  the  seconjpl  showing  fiicts 
be  stated,  which,  in  the  exercise  of  a  sound  Judicial 
discretion,  would  take  the  case  out  ofthe  operation 
of  the  53d  Common  Law  Bule  of  Practice — as  e.  g.^ 
the  occurrence  of  a  cause  not  existing  when  the  first 
showing  was  made,  or  other  cause,  standing  on  the 
same  footing  of  reason  and  justice.  Wilson  vs.  The 
State 207 

See  New  Trial,  7. 

CORPOEATIONS. 

1,  This  was  an  action  by  an  incorporated  railroad  com- 
pany to  recover  from  a  stockholder  certain  install- 
ments of  his  subcription,  required  by  a  resolution  of 
the  Board  of  Directors,  to  be  paid  at  fixed  times.  No 
notice  of  such  call  is  required  to  be  given  by  the  char- 
ter, and  none  was  proven  in  this  case:  Held,  that  as 
the  charter  is  silent  on  the  subject,  and  as  the  notice 
does  not  create  the  obligation  to  pay,  but  only  fixes 
the  time  of  payment,  the  omission  is  not  a  sufficient 
cause  for  reversal  of  the  judgment.  Wilson  vs.  WUh 
VaUeyB.B.  Co 7. 466 

2.  The  alteration  of  a  railroad  charter,  authorizing  a 
change  in  the  location  of  the  road,  and  the  actual 
change  of  it,  if  consistent  with  the  original  design  and 
object  of  the  enterprise,  not  materially  varying  the 
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route,  nor  abandoning  a  terminus  actually  established 
at  the  time  of  subscription,  will  not  release  a  stock- 
holder from  his  subscription,  though  made  without 
his  consent.     Ibid. 

See  HailroadSf  3,  4. 

COSTS. 

1.  Costs  can  not  be  collected  in  a  criminal  case  until 
afler  conviction.     Ware  vs.  The  State 338 

2.  The  Act  of  22d  December,  1857,  that  provides,  as 
to  the  county  of  Bibb,  that  persons  arrested  under 
warrant  for  criminal  ofiences,  who  give  bond,  etc., 
shall  pay  the  costs  of  the  magistrates  and  constables, 
does  not  apply  to  acase  where  the  magistrates  have 
refused  bail,  and  in  which  the  accused  has  been  sub- 
sequently admitted  to  bail  by  the  Judge  of  the  Superior 
Court  upon  an  application  for  that  purpose  by  writ  of 
habeas  corpua.    Ibid. 

3.  Where  there  are  different  hearings  upon  a  writ  of 
habeas  corpus,  the  officers  are  entitled  to  their  fees  for 
each  hearing.     Ibid. 

4.  Statutory  meaning  of  the  term  '^  costs/'  as  applied  to 
proceedings  in  Courts.    Davis  vs.  The  State 531 

5.  Under  the  Act  of  April  17,  1863,  entitled  "an  Act 
to  provide  for  the  payment  of  expenses  incurred  under 
'an  Act  to  prevent  the  spread  of  small-pox  in  this 
State,'  assented  to  December  11th,  1862,"  the  fees  of 
the  Solicitor  General,  representing  the  State,  in  an 
issue  thereby  directed,  are  not  taxable  in  the  bill  of 
costs,  to  be  paid  by  the  claimant.    Ibid. 

See  Aiiomeys'<UrLaWj  5. 

COURT  OF  OEDINARY. 

When  leave  has  been  granted  by  the  Ordinary  to  an 
administrator  to  sell  real  estate  and  negroes  upon  a 
proper  application,  the  order  of  the  Court  granting 
such  leave  is  a  judgment  of  that  Court,  and  cannot 
be  rescinded,  vacat^  or  revoked  by  the  Court  at  a 
subsequent  term  only  on  notice  to  the  administrator, 
and  for  proper  cause  shown.  Whitaker  vs.  Smith  and 
anaiher 237 
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COUNTERFEITING. 

In  a  prosecution  under  the  5th  and  6th  seotions  of  the 
7th  division  of  the  Penal  Code,  the  bank  bill|  alleged 
to  have  been  raised  or  altered,  must  be  charged  and 
proven  to  be  genuine.    Moore  vs.  The  State 225 

COUNTY  TREASURER. 

1.  By  the  Act  of  1856,  (pamphlet,  405,)  the  election 
of  County  Treasurer  of  Musoosee  county  is  required 
to  be  certified  and  returned  to  the  Executive  Depart- 
ment.   Bradford  V8,  Judioea  of  Inferior  Court,.., 332 

2.  The  County  Treasurer  of  Muscogee  county  is  an 
ofi&cer  of  that  county.    Ibid. 

3.  Under  the  Act  of  14th  December,  1861,  entitled 
'^  An  Act  to  authorise  all  volunteers  and  other  troops 
in  the  service  from  this  State,  to  vote  at  all 
elections,  without  reference  to  the  place  where  they 
may  be  in  service  at  the  time  of  such  elections,  and 
for  other  purposes,'^  the  volunteers  and  other  troops 
in  the  service  from  Muscogee  county,  were  entitled 
to  vote  at  their  several  stations  for  County  Treas- 
urer of  Muscogee  county,  in  the  recent  January  elec- 
tion for  county  officers.    Ibid. 

CRIMINAL  LAW. 

1.  A  free  person  of  color,  indicted  for  murder,  may 
be  convicted  of  voluntary  manslaughter.  Evana  w. 
The  State 1 

2.  Where  the  presiding  Judge  correctly  charged  the 
jury  as  to  the  law  of  reasonable  doubts  in  criminal 
cases,  and  the  jury  finds  against  the  prisoner,  their 
finding  will  not  be  disturbed  on  the  ground  that 
they  disregarded  the  charge  of  the  Court,  unless  it  be 
made  to  appear  that  the  jury,  or  some  of  the  jury,  en- 
tertained reasonable  doubt  of  the  prisoueiNS  guilt 
Maithia  vs.  The  State 24 

3.  Where  the  allegations  of  an  indictment  are  sufficient, 
in  law,  to  authorize  a  conviction  of,  and  judgment 
against,  the  accused,  the  judgment  will  not  be  ar- 
rested.   Dav^is  V8.  The  State 98 

4.  Three  defendants  may  be  indicted  for  an  assault  and 
battery,  and  one  £)and  guilty  of  the  offence  charged. 
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and  the  other  two  gailty  of  on  assault  only.   Lewis 
V8.  The  State 131 

5.  Penal  laws  are  to  be  construed  strictly;  not  so 
strictly  as  to  defeat  the  obvious  intent  and  meaning  of 
the  law-maker,  but  so  strictly  that  the  offence  charged 
must  come  within  the  reach  of  the  law  in  its  ordinary 
signification.  GUy  CouncU  of  Atlanta  vs.  White  and 
Kreia 229 

6.  An  offence  cannot  be  created  or  inferred  by  vague 
implications.     Ibid. 

7.  When  one  who  is  charged  with  a  theft,  sets  up  as  a 
part  of  his  defense,  that  there  was  a  negro  boy  about 
the  place  who  might  have  committed  the  thefb,  it  is 
competent  for  the  State,  on  the  trial,  to  give  in  evidence 
the  manner  and  conduct  of  the  negro,  on  the  dis- 
covery of  the  stolen  article,  as  a  reply  to  that  hypo- 
thesis.   Phillips  vs.  The  State 281 

8.  And  so  it  is  nQ  error  in  the  Court,  when  the  article 
stolen  is  found  concealed  in  the  back  vard  of  the  ac- 
cused, to  argue  to  the  jury  in  the  charge,  the  im- 
probability of  a  third  person  or  stranger  being  the 
thief  under  the  circumstances.    Ibid. 

9.  To  charge  the  jury  that,  if  two  persons  arm  them- 
selves on  account  of  their  quarrel,  and  both  draw,  it 
is  quite  immaterial  which  fired  first,  there  is  malice 
aforethought  in  each,  and  the  slayer  is  guilty  of  mur- 
der, is  error.    Alfordvs.  The  State 303 

10.  So,  also,  it  is  error  to  charge  the  jury  in  the  follow- 
ing language:  "By  the  laws  of  Georcia  it  is  forbidden 
to  carry  deadly  weapons  secretly.  If,  in  violation  of 
the  law,  one  arm  himself  with  a  deadly  weapon,  and 
in  a  fight  kill  his  adversary,  it  will  be  murder."  It 
being  the  opinion  of  this  Court  that  the  law  docs  not 
necessarily,  and  under  all  circumstances,  attach  malice 
to  the  secretly  carrying  deadly  weapons.     Ibid. 

11.  A  discharge  of  the  jury  in  a  capital  case  because  they 
are  unable  to  agree  on  a  verdict,  does  not  operate  as 

an  acquittal  of  tne  accused.    Lester  vs.  The  State 329 

12.  Costs  cannot  be  collected  in  a  criminal  case,  until 
after  conviction.     Warevs,  The  State. 338 

13.  A  slave,  who  was  a  blacksmith,  intending  to  whip 
his  striker,  another  slave,  struck  him  over  the  head 
one  or  more  blows  with  an  axe-helve — skilled  him^  but 
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with  no  iDtentioUi  there  being  no  evidence  that  the 
axe-helve  was  an  ordinary  helve  or  a  weapon  likely 
to  produce  death :  Heldy  not  to  be  murder,  and  a  new 
trial  granted  on  the  ground  that  the  verdict  was  not 
supported  by  the  evidence.  Henry^  a  slaoe,  wt.  The 
State 441 

See  Qmtinuancef  3;   OostSy  2,  3;  OourUerfeUing,  1;  Evi- 
dence, 6,  7,  13,  14, 16,  17;  New  Trial,  21. 

DAMAGES. 
See  BaUroads,  1,  2;  Stipulated  Damages. 

DEADLY  WEAPONS. 
See  QrimincU  Law,  9,  10. 

DECREES. 

A  decree  for  the  performance  of  a  duty  merely,  is  not 
embraced  within  theDormant  Judgment  Acts  of  1822 
and  1823.    BuOer  vs.  BtUler 148 

See  ChMrdian  and  Ward,  5. 

DEEDS. 

The  fourth  section  of  the  Act  of  December  26th,  1837, 
(T.  R.  R.  Cobb's  Digest,  176,)  is  inapplicable  where 
an  unrecorded  deed  comes  in  competition  with  a  junior 
deed  to  same  property,  executed  by  the  heir  at  law  of 
the  first  feoffer,  duly  recorded.  This  case  distinguished 
from  Ellis  vs.  Leissee  of  Smith,  10th  6a.,  253,  and 
Tucker  vs.  Harris,  13th  Ga.,  1.  Webb  vs.  Wilchcr 
and  another •  565 

DEMURRER. 
See  Equity,  2,  3. 

DEVISE  AND  LEGACY. 

1.  A  testator  beaueathed  as  follows:  '^I  give  and  be- 
queath to  my  beloved  wife,  Mary  Bird,  the  whole  of 
tlie  balance  of  my  estate,  and  will  that  my  mother, 
Susan  Bird,  live  with  her  and  be  supported  out  of  the 
same  as  long  as  she  should  live ;  and  should  my  wife, 
Mary,  die  without  a  natural  heir  of  her  body,  it  is  my 
will  and  desire  that  the  whole  of  my  estate  go  to  my 
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brother,  William  B.  Bird:"  Hdd,  that  Maiy  Bird 
took  an  absolute  anconditional  estate  in  the  property. 
WaUa  et  al,,  V8,  OarrUon  et  al ; 341 

2.  "After  paying  all  my  just  debts,  I  do  will  unto  my 
beloved  wife,  Celia  Saxon,  for  her  support,  and  all 
the  rest  of  my  family  while  they  remain  with  her, 
during  her  natural  life,  all  my  estate,  both  real  and 
personal,  for  their  support,  and  if  any  of  them  leaves 
the  family,  by  marriage  or  otherwise,  then  to  enjoy 
no  benefit  from  said  estate  during  my  wife^s  (Celiacs) 
lifetime  ;  and  if  my  wife,  Celia,  should  marry,  or  any 
of  my  children,  then  they  are  considered  no  part  of 
my  family,  and  shall  not  have  any  control  over  my 
estate  during  my  wife's  lifetime  or  widowhood.  Mar- 
tha Cox  and  her  children  shall  be  supported  out  of 
said  estate  as  long  as  my  wife  shall  live,  if  they  re- 
main with  the  rest  of  my  family,  and  the  property  to 
remain  together  for  the  benefit  and  support  of  the 
rest  of  my  family.  I  do  hereby  appoint  my  brother, 
John  Saxon,  executor  and  trustee  of  this  my  last  will, 
to  take  into  his  hands  the  whole  of  my  estate,  both 
real  and  personal,  which  now  is  or  may  hereafter 
come  into  his  hands,  for  to  manage  and  control  as  he 
may  think  proper  for  the  benefit  and  support  of  my 
family  subject  to  his  control,  to  manage  according  to 
his  best  judgment,  to  sell,  convey,  lease,  or  buy  for 
said  estate,  with  all  the  authority  that  I,  myself,  could 
do  were  I  in  life;  and  if^my  wife  should  marry,  then 
for  my  executor  and  trustee  to  act  and  do  as  he  may 
think  best  to  distribute  the  above  estate  as  equal  as 
possible  among  my  heirs,  without  having  anything  to 
do  with  the  Court  respecting  said  estate,  whenever 
the  youngest  child  may  come  of  age,  or  at  any  time 
previous,  that  he  may  think  necessary."  Elizabeth 
Saxon,  one  of  the  daughters  of  testator,  married  John 
S.  Wiggins,  and  died  without  children,  leaving  her 
husband  surviving  her.  John  S.  Wiggins  then  inter- 
married with  Margaret,  the  complainant,  and  died, 
leaving  no  child:  Held,  1.  That  Elizabeth  Saxon 
took  a  vested  interest  to  one  equal  share  of  her 
father's  estate,  William  Saxon.  2.  That  the  marital 
rights  of  John  S.  Wiggins  attached  to  the  same;  and 
3.  That  upon  his  death  without  child  or  children, 
or  the  representatives  of  child  or  children,  that  his 
widow  was  entitled  to  said  property,  4,  That  if 
John  S.  Wiggins  owed  no  debts,  that  Margaret  Wig- 
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gins  was  entitled  to  reoover  said  portion  in  the  hands 
of  the  administrator  de  bania  non  of  William  Saxon^ 
deo€»s6d.    Wiggins  vs.  Blount,  adm^r 409 

3.  A  testator,  by  will,  in  five  separate  claoses,  gives  cer- 
tain property  to  "the  heirs  in  law*'  of  one  of  his  sons, 
and  makes  that  son  trustee  of  the  property  so  be- 
queathed. The  son  had  one  son  living  at  the  date  of 
tne  will  and  death  of  the  testator :  Msldy  First,  that 
the  son  took  no  beneficial  interest  in  the  estate ;  Se- 
cond, that  the  son  held  the  property  in  trust  for  all 
who  might  answer  the  description  of  his  heirs  in  law 
at  the  time  of  bis  death,  then  to  be  distributed ;  in 
'  the  meantime,  the  whole  usufruct  to  be  enjoyed  by 
those  in  esse,  subject  to  be  diminished  pro  tanto  as 
others  might  come  into  being.  Vinson  and  another  vs» 
Vinson • 454 

See  Trusts  and  Trustees,  3. 

DISCOVERY  AT  LAW. 

The  defendant  sued  out  a  commission  to  take  the  testi- 
mony of  the  plaintiff  by  interrogatories,  under  the 
Act  of  1853,  and  upon  his  refusal  to  answer,  without 
moving  against  him  therefor,  defendant  filed  interro- 
gatories for  him,  under  the  Act  of  1847  (authorisiog 
discovery  at  common  law),  which  were  served  just 
sixty  days  before  the  term  to  which  they  were  return- 
able, and  the  plaintiff  died  fifty  days  af£er  the  service. 
At  the  trial  term,  defendant's  continuances  being  ex- 
hausted, he  moved  the  Court  to  dismiss  the  action  by 
reason  of  plaintiff's  refusal  to  answer  in  one  case  and 
failure  in  the  other,  which  motion  the  Court  over- 
ruled :  Held,  that  under  such  circumstances  this  Court 
will  not  disturb  the  discretion  exercised  by  the  Court 
below.    Bird  vs.  HarviUe,  exW 459 

DISTRIBUTION. 
See  Devise  and  Lega/cy,  2,  3. 

DOMICIL. 

1.  The  place  of  a  child's  birth  is  in  law  its  domicil,  if  it 
were  at  the  time  the  domicil  of  its  parents.     Taylor 

vs.  Jeter 135 

2.  The  domicil  of  birth  of  a  minor  continues  until  he 
has  obtained  a  new  domicil.    Ibid: 
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3.  A  minor  is  incapable  of  changing  his  domicil  daring 
minority.  Nor  can  a  stranger,  without  the  consent 
of  the  minor's  father  (if  in  life)|  change  it  by  remov- 
ing his  person.    Ibid. 

See  Gaurdian  and  Ward,  7. 

DORMANT  JUDGMENTS.    See  Decrees. 

EJECTMENT. 

1.  A  defendant  in  ejectment  may  defeat  a  recovery 
against  liim,  by  showing  a  paramount  outstanding 
title  to  the  premises  in  a  third  person.  Brumbalo  vs. 
Baxter 81 

2.  The  decisions  of  this  Court  have  been  uniform,  that 
the  grantee  may  use  the  name  of  the  grantor  to  re- 
cover land;  when  the  deed  to  the  grantee  is  rejected 
on  account  of  adverse  possession  of  the  land  at  the  time 

the  deed  was  executed.     WUHama  vs.  Bawlina 117 

3.  R.  sued  W.  in  an  action  of  ejectment  for  the  recovery 
of  a  lot  of  land.  Pending  the  action,  which  was  sub- 
sequently dismissed,  a  sufficient  length  of  time  had 
elapsed  to  bar  the  plaintiff's  right  of  action,  unless  he 
recommenced  his  suit  within  six  months  from  the  date 
of  the  dismissal  of  the  action.  After  the  dismissal  of 
the  suit,  W.  made  a  contract  and  an  arrangement  with 
L.  to  hold  secret  possession  of  the  land,  so  as  to  mis- 
lead the  plaintiff,  and  prevent  the  bringing  of  a 
second  suit  until  six  months  from  the  dismissal  of  the 
first  suit  should  expire:  Held,  that,  under  these  facts, 
it  was  not  error  in  the  Court  to  charge  the  jury,  "that 
the  possession  of  L  was  the  possession  of  W."     Ibid. 

4.  Where  the  defendant  can  acquire  a  statutory  title  by 
the  occupation  of  successive  tenants,  can  the  action  of 
ejectment  be  brought  against  him?     Quere,     Ibid. 

5.  Hackney,  the  drawer  of  a  lot  of  land,  before  the  grant 
issued,  sold  it  to  Rogers,  received  payment  for  it,  and 
executed  to  Rogers  a  bond  to  make  titles  when  grant 
issued,  etc.  Rogers  afterwards  sold  the  land,  re- 
ceiving 2)ayment,  and  assigned  the  bond  to  Caldwell. 
Subsequently,  Rogers  mortgaged  this  lot  to  McCarter 
and  Allen,  who  foreclosed  the  mortgage  and  caused 
the  land  to  be  sold.  A  sheriff's  deed  was  executed  to 
the  purchaser,  and  that  deed  recorded  within  twelve 
months^  and  defendants  went  into  possession  under 
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that  deed.  J^r  this.  Hackney  executed  to  Caldwell 
a  deed  for  the  land,  in  execution  of  his  bond  given  to 
Rogers  and  assigned  by  him  to  Caldwell.  More  than 
twelve  months  had  elapsed  from  the  assignment  to 
the  execution  of  this  latter  deed,  and  at  that  time  de- 
fendants were  in  possession  of  the  lot.  On  ejectment 
brought  on  several  demises  from  Hackney  and  Cald- 
well :  Hddy  that  on  these  facts  the  plaintiff  was  en- 
titled to  recover  the  premises  in  aispute,  notwith- 
standing the  record  of  defendant's  deed  within  twelve 
months.     Hackney  &  OaldweU  ps.  Borne  et  al 231 

6.  If  the  defendant  can  show  in  ejectment  an  outstanding 
title  paramount  to  that  of  the  plaintiff,  the  latter  can- 
not recover.    Jones  &  Beard  vs.  SiJiivcm  et  al 486 

7.  In  gectment,  the  plaintiff  must  connect  himself  with 
the  title  of  his  lessor,  in  order  to  recover;  not  so  with 
the  defendant.     Ibid. 

See  Adverse  Possession^  1,  2/  Color  of  Title,  1;  Evi- 
denoe,  3. 

ELECTION, 

1.  When  the  whole  property  is  conveyed  by  the  testator, 
if  there  be  one  part  of  the  property  with  respect  to 
which  is  clear  that  the  testator  did  not  intend  that  it 
should  be  subject  to  the  claim  of  dower,  in  such  case, 
the  wife  is  necessarily  put  to  her  election.  Worthai 
andanother  vs.  Pearson 385 

2.  A.  charge  of  an  annuity  upon  the  land,  or  "a  support 
and  home'^  for  her,  is  sufficient  to  put  her  upon  her 
election.     Ibid. 

See  County  Treasurer ,  1,  2,  3. 

EQUITY. 

1.  L.  was  engaged  in  a  treaty  of  marriage  with  the  only 
daughter  of  M.,  who,  to  induce  L.  to  break  up  a  busi< 
ness  in  which  he  was  then  engaged,  and  to  settle  near 
him,  60  that  he  could  have  the  benefit  of  the  society 
of  his  daughter,  promised  to  give  him  a  settlement  of 
land  near  to  where  he,  M.,  then  lived,  at  the  same  time 
pointing  out  and  going  over  the  land  with  him.  After 
the  marriage,  L.  went  into  the  possession  of  the  land 
by  the  consent  of  M.  as  a  gift,  and  continued  to  use 
and  occupy  it  as  his  own  for  several  years,  in  the 
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meantime  dearing  the  land,  and  making  valuable  im- 
proyementB.  On  a  bill  filed  by  L.,  for  speoifio  per- 
formance, and  to  compel  an  execution  of  titles,  eta : 
Hddf  that  the  gift  was  good,  and  would  be  enforced 
in  equity ;  that  the  taking  of  possession,  and  making 
valuable  improvements,  was  such  a  part  performance 
as  took  the  case  out  of  the  statute  of  frauds,  Hdd^ 
further,  that  M.  could  not  show,  in  avoidance  of  such 
performance,  that  the  benefits  received  by  L.,  from 
the  use  of  the  lands,  etc.,  fully  and  more  than  com- 
pensated him  for  all  improvements  and  expenses,  etc 
MifM  f>s.  LoiJcetL 9 

2.  A  demurrer  to  a  bill,  on  the  ground  that  the  com- 
plainant has  a  complete  remedy  at  law,  ought  not  to 
be  sustained,  unless  it  appears  that  the  complainant 
has  a  remedy  at  law  that  will  secure  his  whole  rights 
in  a  perfect  manner,  at  the  present  time,  and  an  the 
future.    8ooU  vs.  SooU, 102 

3.  A  bill  in  equity  will  be  dismissed  on  demurrer  there- 
to, if  it  appears  from  the  bill  that  the  complainant  has 
an  adequate  remedy  at  law.  A.  &  W.  P.  JR,  R.  Co.  vs. 
Hopson 116 

4.  When  a  bill  for  injunction  is  verified  by  the  affidavit 
of  one  of  the  complainants,  that  "  the  &cts  set  forth 
in  the  bill,  as  far  as  they  relate  to  his  act  and  deed, 
are  true,  and  so  far  as  they  relate  to  the  act  and  deed 
of  others,  he  believes  to  be  truc^SeW,  that  such 
proof  19  sufficient    Harper  vs.  WhUhead 138 

5.  Certain  property  of  the  testatrix  was  levied  on  under 
execution  against  third  persons,  to  which  the  executors 
filed  a  claim.  Pending  the  claim,  the  legatees  under 
the  will,  and  one  of  the  executors,  against  the  protest 
of  the  other  executor,  entered  into  a  compromise  with 
such  plaintifis  in  execution,  agreeing  to  pay  them  so 
much  out  of  the  estate  of  t^tatrix,  in  compromise  of 
their  claims  against  the  property  of  the  estate :  HMy 
that  a  submission  to  a  Court  of  Equity  of  the  pro- 
priety of  such  a  compromise,  and  to  enforce  such  set- 
tlement, and  protect  the  parties  thereto  from  personal 
liability,  made  a  proper  case  for  equitable  relief^  etc. 
Ibid. 

6*  That  the  answer  denies  all  the  equity  of  the  bill,  is 
no  ground  for  dismissing  the  bill  itself.    Ibid. 

7.  Although  the  complainant's  remedy  at  law  may  be 
Vol.  xxxui — 41. 
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adequate  as  to  some  of  the  eqaitie8  of  the  bill,  still,  if 
there  is  an  equity  in  the  bill  for  which  there  is  no 
adequate  remedy  at  law,  the  bill  will  be  retained  for 
all  purposes.    Ibid. 

8.  G.  executed  a  deed,  conveying  certain  negroes  to  his 
children,  and  suljsequently  died,  leaving  a  widow  and 
nine  children.  The  widow  kept  possession  of  the  ne- 
groes for  many  years,  using  and  employing  them  for 
the  support  of  herself,  and  the  support  and  education 
of  such  of  the  children  as  continucKl  to  live  with  her, 
until  they  respectively  married,  or  arrived  at  age  and 
left  her.  On  a  bill  filed  by  one  of  the  children  and 
her  husband,  who  had  enjoyed  these  advantages  until 
her  marriage,  against  the  other  children,  for  an  ac- 
count of  her  part  of  the  value  of  the  hire  of  said  ne- 
groes, upon  the  allegation  that  the  widow  had  taken 
possession  of  the  property,  and  by  and  with  and  under 
the  advice  and  direction  of  one  of  her  five  sons,  man- 
aged the  same ;  that  she  took  this  possession  with  the 
consent  of  all  the  children,  complainant  not  then  being 
of  age :  Held,  that  on  these  all^tions,  complainants 
were  not  entitled  to  a  decree  for  hire  against  the  other 
children,  or  any  one  of  them,  and  that  the  Court  pro- 
perly excluded  that  inquiry  from  the  jury.  JSlam 
and  wife  vs,  Moorejield 167 

9.  In  a  suit  in  Chancery,  by  certain  wards  against  their 
guardian,  for  account  and  settlement,  a  Receiver  was 
appointed,  and  the  defendant  required  to  deliver  to 
said  Receiver  all  and  singular  the  estate  of  said 
wards,  "of  whatever  consisting,  either  real  or  personal 
property,  money,  choses  in  action,  or  other  valuable 
thing/'  The  Receiver  filed  his  petition,  asking  an 
attachment,  as  for  contempt  against  the  guardian,  for 
having  failed  to  pay  over  the  money  appearing  to  be 
due  by  his  last  return  to  the  Ordinary ;  to  which  the 
defendant  responded,  that  the  balance  stated  in  his 
said  return  neither  was  nor  ever  had  been  money  in 
his  hands,  but  represented  money  due  by  him  to  the 
estate  of  his  wards'  father,  and  on  settlement  between 
the  administrator  of  said  estate  and  himself,  as  guard- 
ian, treated  as  money,  and  charged  against  himself 
in  his  returns;  that  said  balance  had  been  reduced 
by  subsequent  transactions ;  and  that  he  was  unable 
to  pay  the  amount  of  his  indebtedness,  by  reason  of 
the  condition  of  the  country,  but  had  complied  with 
the  order  of  the  Court  as  far  he  was  able  to  do  so: 
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Held,  that  the  reepondent  was  not  subject  to  attach- 
ment for  conteippt.    Browning  vs.  HadUy 271 

10.  A  legatee  filed  a  bill  against  the  executor  setting 
forth  sundry  matters  in  controversy  between  them, 
arising  under  the  will,  and  others  dehors  the  will. 
A  consent  decree  was  taken  adjusting  them  all,  and 
in  general  terms  instructing  the  executor  to  execute 
the  will.  Two  years  after,  and  when  the  decree 
had  been  partially  performed,  another  legatee,  having 
no  interest  in  nor  connection  with  the  subject  mat- 
ter of  the  suit,  caused  herelf  to  be  made  a  party  de- 
fendant with  the  executor,  and  then  without  having 
filed  an  answer,  and  in  the  absence  of  any  pleadings, 
setting  forth  her  claim,  moved  the  Court  for  an  order 
requiring  the  executor  to  pay  her  legacy.  Hddj  in- 
admissible,    Duncan  vs.  Taylor 312 

See  NaisanceSf  1;  Parties,  1,  2,  3,  4;  Partners  and 
Partnerships,  2 ;  Spedfio  Performance,  1 ;  Trusts  and 
Trustees,  1 ;   Waste,  1 ;  Wills,  4. 

EQUITY  JURISDICTION. 
^See  Equity,  2,  3,  6,  7. 

EQUITY  PLEADING  AND  PRACTICE. 
See  Equity,  2,  3,  4,  5,  6,  7, 10. 

ERROR. 

1.  A  judgment  will  not  be  reversed  for  an  erroneous  de- 
cision, which  works  no  injury  or  injustice  to  the 
plaintiff  in  error.     Alford  vs.  The  State 303 

2.  It  is  error  in  the  Court  to  allow  testimony  taken 
down,  under  the  statute,  to  be  discredited  by  showing 
that  the  penman  performed  the  duty  in  an  in- 
expert and  bungling  manner.     Ibid. 

See  Continuance,  7;  Criminal  Law,  8,  9,  10;  Evidence, 
16;  Jury,  1. 

ESTATES. 
See  Devise  and  Legacy,  1,  2,  3;  Trusts  and  Trustees,  3. 

ESTOPPEL. 

If  one  who  has  title  to  property,  requests  another  to 
buy  it  for  him|  without  asserting  his  claim  to  the  prop- 
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erty,  he  is  estopped  from  denying,  that  he,  from  whom  ' 
the  requested  parohase  was  to  be  made,  had  title. 

Saiva.  Williams -    39 

See  AdminisircUori  a/ad  Executora^  3. 

EVICTION. 

A  judgment  in  a  claim  case,  finding  a  lot  of  labd  subject 
to  the  payment  of  a^./a.  against  a  vendor  and  wsT" 
rantor,  is  sufficient  evidence  of  an  eviction  of  the 
vendee,  though  thie  land  may  not  have  been  brought 
to  sale  under  the  judgment,  and  though  the  vendee 
and  claimant  may  not  have  been  actually  turned  out 
of  possession.    Harbin  t».  BoherU 45 

EVIDENCE. 

1.  In  a  suit  brought  to  feooyec  notes  given  for  a  nepo 
slave,  a  receipt  given  by  the  vendor  to  the  vendee,  for 
the  purchase  price  of  the  slave,  is  admissible  in  evi- 
dence, although  the  receipt  contains  no  covenant  of 
warranty.     McOurdy  vs.  Terry. 49 

2.  Newly  discovered  evidence,  which  is  merely  cumula- 
tive, and  which  ought  not  to  change  the  verdict  if 
admitted,  is  no  ground  for  a  new  trial.    Ibid* 

3.  In  an  action  of  ejectment,  brought  in  the  name  of  the 
grantee,  the  defendant  offered  to  prove  that  the  party 
from  whom  he  derived  title,  bareaioed  with  the  gran- 
tee for  the  land  in  dispute,  and  payed  a  part  of  the 
purchase-money,  leaving  the  balance  unpaid.  Upon 
objection  made,  the  Court  rejected  the  testimony: 
Heldf  that  the  Court  did  right.   Williams  vs.  Bmdins  117 

4.  Testimony  offered  for  the  purpose  of  impeaching  a 
witness,  because  of  statements  made  out  of  Court  at 
variance  with  the  testimony  of  the  witness  at  the  trial, 
should  be  rejected,  unless  a  proper  foundation  is  first 
laid  for  the  introduction  of  the  impeaching  testimony. 
Ibid, 

6.  It  is  too  late  to  object  to  a  record  for  want  of  proper 
authentication,  after  it  has  been  admitted  and  read  to 
the  jury  without  objection.    Ibid. 

6.  An  unexecuted  agreement  between  the  prosecutor  and 
defendant  to  settle  a  criminal  case,  is  no  bar  to  the 
prosecution,  nor  is  evidence  of  such  agreement  compe* 
tent  upon  the  trial  of  the  defendant  for  the  offence. 
Leuns  et  al  vs.  The  State. 131 
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7.  It  18  not  competent  to  prove  friendly  advice  eiven  bf 
the  defendant  to  the  injured  party  after  the  difficulty 
18  over,  in  order  to  relieve  such  defendant  from  guilt. 
Ibid. 

8.  Where  notes  are  of  the  same  date  with  the  bill  of  sale^ 
and  cut  from  the  same  piece  of  paper,  the  presumption 
is  that  they  were  given  for  the  property  conveyed  by 

the  writing.     Oatdden  vs.  Lawrence • 169 

9.  Natural  infirmities  in  a  slave  may  be  presumed  to  be 
inherent.  This  presumption  may  be  rebutted,  how- 
ever, by  showing  that  they  are  attributable  to  other 
causes.     Ibid. 

10.  When  upon  the  intermarriage  of  a  son-in-law  with 
a  daughter,  or  shortly  thereafter,  a  negro  is  delivered 
by  the  father-in-law  to  his  daughter,  who  exercises 
ownership  over  the  same  for  some  time,  and  the  slave 
goes  back  into  the  possession  of  the  father-in-law,  his 
declaration  explanatory  of  the  previous  possession  by 
the  son-in-law  is  not  evidence.    OomeUve^Fain 219 

11.  The  entries  or  memoranda  made  by  a  person  in  the 
course  of  his  business,  and  against  his  interest  at  the 
time  of  making  them,  and  wno  is  since  deceased,  are 
admissible  as  evidence  in  a  suit  between  third  per- 
sons.   Field  ve.  BoyrUon 239 

12.  The  declaration  of  one,  whether  verbal  or  in  writing, 
of  a  matter  which  is  against  his  interest  at  the  time, 
and  who  is  since  deceased,  is  admissible  as  evidence 
in  a  suit  between  third  persons,  whether  such  declara- 
tion relates  to  the  past  or  present  occurrences.    Ibid, 

13.  Matters  of  fact  are  proved  by  moral  evidence  alone^ 
and  the  most  that  can  be  affirmed  of  such  things  is, 
that  there  is  no  reasonable  doubt  concerning  them. 
John  (a  slave)  vs.  The  State 257 

14.  In  all  criminal  trials,  whether  dependent  upon  posi- 
tive or  circumstantial  evidence,  the  only  question  is, 
not  whether  it  be  possible  that  the  conclusion  to  which 
the  proof  points  may  be  false,  but  whether  there  is 
sufficient  testimony  to  satisfy  the  mind  and  conscience 
beyond  a  reasonable  doubt.    Ibid. 

15.  If  the  degree  of  conviction  be  such  that  one  would 
not  hesitate  to  act  upon  it  in  matters  of  the  highest 
concern  and  importance  to  his  own  interest,  it  is  suffi- 
cient.   Ibid. 
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16.  Testimony  improperly  rejected  by  the  Court,  and 
then  offered  by  the  other  party,  and  objected  to  by 
the  side  at  first  insisting  on  its  introdaotion,  is  no 
error  for  which  he  can  complain.  Alfard  vs.  The 
State 303 

17.  Ex  parte  9nd  voluntary  depositions,  taken  in  a  col- 
lateral matter,  cannot  be  read  as  evidence,  though 
the  witnesses  be  dead  or  absent  in  the  public  service. 
Ibid. 

18.  The  contract  expressed  by  the  general  endorsement 
of  a  promissonr  note  cannot  be  varied  by  oral  evi- 
dence of  a  dififerent  understanding  or  agreement  be- 
tween the  parties.     Barilett  vs.  Lee 491 

19.  Declarations  of  a  tenant  in  possession,  made  at  the 
time  of  taking  possession,  or  while  in  actual  occupan- 
cy, to  explain  me  character  and  extent  of  his  posses- 
sion, are  admissible  as  parts  of  the  ree  gesic^  but 
when  they  constitute  a  narrative  or  a  statement  of  a 
past  transaction,  they  are  inadmissible.    Carroll  et  at, 

vs.  Oiaion 539 

20.  A  deed  more  than  thirty  years  old,  found  in  proper 
custody,  accompanying  other  deeds,  constituting  a 
chain  of  title,  and  free  from  all  suspicious  appearances, 
is  admissible  in  evidence,  without  proof  of  execution. 
Webb  vs.  Wilcher  and  another 565 

21.  If  in  such  case  it  be  proven  that  one  of  the  sub- 
scribiug  witnesses  is  dead,  aud  that  his  name  sub- 
scribed is  in  his  proper  handwriting,  this  evidence, 
whether  sufficient  proof  of  execution  or  not,  certainly 
aids  the  presumption  of  law  upon  which  ancient  docu- 
ments are  admissible.     Ibid. 

22.  Where  insolvency  is  the  fact  to  be  proved,  the  recol- 
lection of  the  sheriff  who  made  a  search  for  property  on 
which  to  levy  a  ji.fa.  in  his  hands,  is  admissible  and 
competent  for  that  purpose,  and  his  statements  as  to 
the  j^./a.,  its  amount  and  his  return  of  it,  are  imma- 
terial circumstances,  and  do  not  afford  the  legality  of 
the  evidence  as  to  the  main  fact.  Fouiitain  vs.  An- 
derson  372 

23.  In  the  defense  to  a  suit  by  a  guardian  a^inst  an 
assignee,  to  recover  effects  of  the  ward  assigned  by 
the  former  guardian,  parol  evidence  is  inadmissibfe 
to  prove  the  payment  of  a  judgment  against  the  for- 
mer guardian  and  his  securities^  unless  it  should  first 
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be  shown,  by  the  record,  that  suoh  judgment  embraced 
the  same  subject  matter.     Ibid. 

24.  Nor  is  it  ^allowable  to  establish  the  same  fact  indi- 
rectly in  the  absence  of  the  record  of  that  suit  and 
judgment.     Ibid. 

See  OrimincU  LcMy  7 ;  Head  Iiight8y  1 ,  2,  3 ;  Interrog^ 
aiories,  2;  Lapse  of  Tirne,  1,  2;  New  Trialj  1,  2; 
RaUroaday  2;  Statute  of  Lhnitaticma,  1;  Witness,  1,  3. 

FREE  PERSONS  OP  COLOR. 

A  free  person  of  color,  indicted  for  murder,  may  be  con- 
victed of  voluntary  manslaughter.  Evans  vs.  The 
State 1 

GIFT. 

See  Equity y  1 ;  Specific  Performance^  1 ;  Statute  of  Limp- 
tationSy  1. 

GUARDIAN  AND  WARD. 

1.  Guardians  may  assign  or  transfer  notes  taken  by  and 
payable  to  them  as  guardians,  and  the  purchaser  or 
assignee,  who  buys  in  good  faith,  acquires  a  good  title 
thereto.  Courts  will  not  disturb  such  assignment, 
unless  it  appear  that  it  was  a  contrivance  between  the 
purchaser  and  guardian  to  fraudulently  convert  the 
fund,  and  in  that  event  both  are  liable  to  account  to 
the  ward  or  other  person  injured  thereby.     Fountain 

vs.  Anderson 372 

2.  The  liability  of  the  assignee  in  such  case  is  a  primary 
one,  and  not  secondary  to  that  of  the  securities  on  the 
guardian's  bond.     Ibid.  • 

3.  The  father  of  a  minor,  born  in  wedlock,  is  its  natural 
guardian,  and  as  such  is  entitled  to  its  cnstody  and 
management.      Taylor  vs,  Jeter 195 

4.  A  grant  of  letters  of  guardianship  over  the  person 
and  property  of  such  a  minor  to  the  father,  by  a  Court 
of  competent  jurisdiction,  where  they  are  domiciled, 
strengthens  the  claim  of  the  latter  when  contested 
beyond  that  jurisdiction.    Ibid.  ( 

5.  A  judgment  or  decree  divorcing  husband  and  wife, 
a  vinculo  matrimonii,  and  giving  the  custody  and 
education  of  a  child  of  the  marriage  to  the  wife^  does 


not  empower  het  to  appoint  a  teetamentaiy  goardian 
for  that  ohildy  the  fiitner  surviving.     Ibid. 

6.  A  testamentary  guardian  cannot,  by  will|  transfer 
the  custody  of  nis  ward  to  another.    Ibid. 

7.  If  a  minor,  without  the  consent  of  his  &ther,  (still  in 
lifei)  be  removed  by  a  stranger  from  another  State, 
where  he  and  his  &ther  have  until  such  removal  been 
domiciled,  to  the  State  of  Georgia,  his  removal  is  a 
tort,  which  the  Courts  of  Georgia  will  not  sanction. 
Whilst  they  will,  when  necessary,  interpose  for  his 
protection,  they  will  nevertheless  recognize  the  author- 
ity over  him  of  the  father  as  natural  guardian,  unless 
shown  to  be  an  unfit  or  unsafe  custodian.  And  if  the 
father  had  been  approved  as  a  fit  and  proper  custodian 
by  a  Court  of  the  State  whence  his  child  bad  been  re- 
moved, having  competent  authority,  they  would  not 
overthrow  his  authority  except  upon  a  aidinci  issue, 
and  upon  the  most  direct  ana  overwhelming  evidence 
to  the  contrary.     Ibid. 

8.  The  guardian  of  a  deceased  lunatic  is  vested  with  all 
the  powers  of  administrators  on  estates,  and  shall  l)e 
controlled  by  the  laws  in  foroe  in  this  State  in  relation 

to  administrators.    Jefferson  vs.  Bowers 452 

See  Lunatics,  1. 

HABEAS  CORPUS. 

In  habeas  corpus,  where  the  applicant  all^^  imprison- 
ment by  tne  defendant,  under  a  specified  claim  of 
authority  and  an  exemption  in  law,  by  reason  of 
certain  stated  facts;  and  the  respondent  asserts  the 
authority,  and  admitting  the  facts  stated,  denies  the 
legal  exemption  set  up,  there  arises  a  simple  issue 
of  law,  which  must  be  tried  upon  the  case  made; 
and  no  facts  dehors  the  record  can  be  legally  con- 
sidered.    Camfield  vs.  Patterson 561 

See  Costs,  3;  Jurisdiction,  1. 

.     HEAD  RIGHTS. 

1.  Before  a  warrant  of  survey,  under  the  laws  pertaining 
to  head  rights,  can  be  l^ally  issued,  there  must  be  pro- 
duced to  the  Land  Court  a  notice  to  the  person  in  pos- 
session (if  any  there  be)  of  the  intended  application, 
with  a  description  of  the  premises  to  besurveyed^and 
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the  sheriff's  return  thereoD  of  servioe  by  him  ten  days  . 
previously;  or  if  thei*e  be  noperson,  other  than  the 
applicant,  in  possession,  the  sheriff's  certificate  to  that 
effect.  And  upon  trial  of  a  caveat  on  appeal  in  the 
Superior  Court,  in  such  a  case,  the  notice  and  service 
thereof^  or  the  certificate,  should  be  pnt  in  evidence 
before  the  warrant  of  survey  can  be  admitted.  Jack" 
son  V8.  Moye 296 

2.  In  the  absence  of  proof  of  notice  served,  or  certificate 
given  as  above,  the  Superior  Court  should  not  presume 
the  existence  of  either,  from  the  fact  that  a  warrant 
had  been  issued.     Ibid. 

3.  To  supply  the  defect,  parol  evidence  of  verbal  notice 
or  that  there  was  no  adverse  possession,  is  inadmissible 
on  the  trial.     Ibid. 

4.  The  proviso  attached  to  the  2d  section  of  the  Act  is 
void,  because  repugnant  to  the  body  of  the  Act.  Und, 

HUSBAND  AND  WIFE. 
See  Devise  cmd  Legcuyy^  2. 

ILLEGALITY.    See  Merest. 

INDICTMENT. 
See  Counterfeiting ^  1 ;  Criminal  LoAOj  3. 

INDORSEMENT.    See  Evidence,  18. 

INJUNCTION. 

Injunction  to  stay  waste  is  allowed  as  a  matter  of  course. 
Markham  vs.  Howell  et  al. 508 

See  Partners  and  Partnerships,  2. 

INNOCENT  PURCHASER. 
See  Guardian  and  Ward,  1,  2;  Marriage  Contract,  1. 

INSOLVENCY.    See  j^^idericc,  22. 

INTEREST. 

On  the  12th  day  of  February,  K.  borrowed  of  S.  $6,000, 
agreeing  to  pay  him  therafoc  usurious  interesti  at  the 
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rate  of  12|  per  centum  per  ananmi  and  gave  bis  notes 
to  S.  for  principal  ana  usurious  interest,  due  25th 
Deceoibery  1856.  As  the  law  then  stood,  the  whole 
of  the  interest,  legal  and  usurious,  was  void.  Ou  the 
3d  March,  1856,  a  new  statute  was  passed,  by  which 
the  principal  and  l^al  interest  on  contracts  made 
after  that  date  was  recoverable,  and  only  the  usurious 
interest  was  void.  After  this  Act,  and  aft^er  the  notes 
became  due,  S.  foreclosed  his  mortgage  that  K.  had 
given  to  secure  the  payment  of  the  money,  and  was 
about  to  force  a  collection,  when,  and  on  the  27th  day 
of  February,  1857,  8.  agreed  with  K.  to  wait  with 
him  for  the  payment  of  the  money  another  year,  and 
K.  agreed  to  pay  him  at  the  rate  of  12J  per  cent, 
from  this  day  of  payment,  and  gave  to  S.  his  note  for 
the  amount  of  interest  tlius  agreed  on — the  old  debt 
remaining  as  first  executed.  When  the  time  thus 
agreed  on  had  elapsed,  K.  attempting  to  force  a  col* 
lection,  S.  paid  up  what  he  admitted  to  be  due,  and 
filed  his  affidavit  under  section  399  of  Judiciary  Act, 
that  there  was  no  more  due:  Hddy  1.  That  legal  in* 
terest  was  recoverable  on  the  principal  from  the  date 
of  the  last  agreement.  2.  That  in  a  proceeding  of 
this  kind,  the  defendant  can  avail  himself  of  all  the 
defenses  that  he  could  make  in  any  other  form  of 
proceeding.     Story  vs.  Kimbrour/h 21 

See  Liquidated  Demands,  1. 

INTERROGATORIES. 

1.  When  a  case  is  in  the  last  resort,  testimony  taken  by 
interrogatories  can  only  be  objected  to  on  the  ground 

of  irrelevancy.    Mc  Curdy  vs.  Terry 49 

• 

2.  An  attorney-at-law,  who  is  not  of  counsel  in  tlie  case, 
and  not  interested  in  its  results,  is  a  competent  com- 
missioner to  take  depositions  therein.  Wdliams  vs. 
Raiolhis 117 

3.  it  is  not  error  in  the  Court  to  refuse  to  reject  deposi- 
tions taken  in  a  case,  because  the  signatures  of  the 
witness  and  the  commissioners  seem  to  be  in  tlie  hand- 
writing of  one  and  the  same  person.  The  question  of 
identity,  in  such  case,  may  well  be  submitted  to  the 
jury.     Ibid. 

4.  Interrogatories,  to  be  objectionable  on  account  of 
being  leading,  must  suggest  the  answer.  Datcaon  vs. 
Miller 275 
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IMPRESSMENT. 

1.  In  the  absence  of  any  authority  by  Congress,  neces- 
sity will  not  authorize  the  impressment  of  slaves  by 
the  military  authorities  for  hospital  purposes,  such  as 
for  cooks  and  nurses,  etc.,  especially  when  the  army 
regulations  provide  that  men  may  be  detailed  from 
enlisted  men  or  volunteers  for  that  purpose.     Ihfson 

V8,  Itogei'8 473 

2.  Authority  by  the  Legislature  to  the  Inferior  Courts 
of  this  State  to  establish  small-pox  hospitals,  does  not 
authorize  those  Courts  to  impress  private  property  of 
citizens.  This  power,  to  be  exercised  by  individuals, 
etc.,  does  not  arise  by  implication,  but  must  be  spe- 
cially conferred  by  the  Legislature.  Markham  vs. 
HoweUetcd. 508 

3.  The  questions — what  is  just  compensation  under  the 
Confederate  Constitution,  how  and  when  it  is  to  be 
ascertained,  and  how,  when  and  in  what  paid — con- 
sidered.    Oox&HiUvs,  Cumminga 549 

4.  The  Impressment  Acts,  and  the  mode  prescribed 
therein  for  making  just  compensation  for  private  pro- 
perty taken  for  public  use,  discussed.     Ibid. 

6.  The  schedule  of  prices  fixed  by  the  Board  of  Com- 
missioners forty  days  previously,  for  articles  of  a  cer- 
tain quality,  is  not  a  proper  criterion  of  the  value  of 
articles  of  another  and  better  quality  subsequently     • 
seized  by  the  agents  of  the  Government.     Ibid, 

6.  The  Congress  of  the  Confederate  States  have  the 
power,  under  the  Constitution,  to  authorize  and  di- 
rect, by  statute,  the  accumulation  of  supplies  for  the 
future  use  of  the  army,  by  impressment,  whenever 
they  cannot  be  procured  at  fair  prices  by  purchase ; 
provided,  that,  by  the  same  statute,  provision  be  made 
for  prompt  and  just  compensation.  Cunningham  vs. 
Campbell  et  al 625 

7.  The  scheme  provided  for  assessing  compensation,  in 
the  fifth  section  of  "an  Act  to  regulate  impressments,'* 
passed  26th  March,  1863,  is  not  in  compliance  with* 
the  limitation  of  the  power  in  the  last  clause,  sixteenth 
paragraph,  ninth  section,  first  article  of  the  Constitu- 
tion. And  proof  that  compensation  was  tendered  as 
assessed,  in  a  schedale  previously  made  by  commis- 
sioners^ according  to  said  fifth  section  of  the  Act^  is 
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not  8uffici€|Qt  evidence  of  a  tender  ;of  just  oompensi^ 
tion.    Ibid. 

8.  In  such  a  case,  in  the  absence  of  othftr  evidence  that 
the  price  tendered  was  "just  compensation/'  and  es- 
pecially (as  in  this  case)  with  proof  that  it  was  not  so, 
the  impressment  cannot  be  sustained.    Ibid. 

9.  In  case  of  disagreement  between  the  impressing  offi- 
cer and  the  owner,  just  compensation  should  be  ascer- 
tained by  the  appraisement  of  the  property  impressed, 
at  the  time  and  place  of  impressment,  by  appraisers 
fairly  and  impartially  appointed.    Ibid. 

10.  Where  private  property  has  been  impressed,  under 
a  statute  which  does  not  make  provision  for  just  com- 
pensation, the  officer  will  be  held  to  have  taken  it  by 
violence,  without  lawful  warrant  or  authority,  and  a 
proceeding  by  possessory  warrant,  under  the  3932d 
section  of  the  Code  of  (Georgia,  is  an  appropriate  and 

adequate  remedy.    Ibid. 

ft 

JUDGMENT. 

Bee  AbatemerU^l;    (hurt  qf  Orcltnary,  1;   Evu^ion,  1; 
JEhndenoe,  23,  24;  Ouardian  and  iVaard,  4. 

JURISDICTION. 

Judges  and  other  magistrates  of  any  one  of  the  Con- 
federate States  of  America,  having  authority  by  the 
laws  of  that  State  to  issue  the  writ  of  habeas  corpus^ 
and  to  adjudicate  the  case  made  by  the  petition  and 
ansMTcr,  have  jurisdiction  in  such  cases  arising  under 
the  Enrolling  Acta  of  the  Confederate  Congress.  MivM 
and  Burdett  V8.  Wimberly 587 

See  Practice  in  Supreme  Court,  3;  Taxes  and  Taxor 
tion,  2. 

JURY  AND  JURORS. 

1.  It  is  not  error  in  the  Court  to  permit  a  special  jury, 
engaged  in  a  protracted  trial  of  a  civil  cause,  to  separate 
whenever  the  Court  takes  a  recess  for  necessary  re- 
freshment, no  motion  being  made  contraf  or  cause 
shown  for  not  allowing  the  separation.    Stancell,  exV, 

vs.  Kenan  et  al 56 

2.  In  criminal  trials,  when  a  juror  is  on  trial  for  com- 
petency, it  is  not  error  for  the  Court  to  explain  the 
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roeaning  of  the  qnestioos  pot  to  him.     Bmwy  (a  t&ioe) 
V8.  The  Stale 451 

3.  Nor  is  it  error  ftr  the  Coart  to  sift  the  iaror  to  ad- 
certain  that  he  has  a  correct  understanding  of  the 
questions  put  to  him  or  the  effect  of  his  answers  to 
these  questions — but  the  statutory  questions  or  the 
effect  of  affirmative  answers  must  not  be  disregarded. 
Ibid. 

See  New  Trial,  16. 

LANDLORD  AND  TENANT. 

A  tenant  cannot  repudiate  his  landlord's  title  until  he 

surrenders  up  to  him  the  possession  of  the  premises. 
Newton  V8.  Beokom 163 

See  Evidence^  19. 

LAPSE  OF  TIME. 

« 

1.  Lapse  of  time,  short  of  the  period  fixed  by  the 
Statute  of  Limitations,  may  be  considered  by  the  jury, 
in  connection  with  other  circumstances,  in  determining 
whether  payment  might  be  presumed.  Milledge  V8. 
Gardner,./. 397 

2.  A  period  of  nineteen  years  and  nine  months  had 
elapsed  from  the  accrual  of  the  cause  of  action  to 
the  bringing  of  the  suit;  during  that  time  the  de* 
fendant  and  debtor  was  solvent,  and  the  plaintiff 
and  holder  of  the  obligation  insolvent;  besides  this, 
the  defendant,  as  security  for  the  plaintiff,  had  been 
compelled  to  pay  off  a  ^ebt,  and  the  parties  had 
had  a  settlement  of  this  matter,  and  the  plaintiff  had 
given  his  and  another's  note  to  a  third  person  for  the 
balance  so  paid  out  for  him,  which  note  had  been  sued 
to  judgment  by  the  defendant:  Held,  that  these  were 
proper  circumstances  to  be  submitted  to  the  jury,  and 
unexplained  were  sufficient  to  raise  the  presumption 
of  payment.     Ibid, 

LIEN. 

The  Acts  giving  to  masons  and  carpenters  a  lien  for 
their  work,  and  for  materials  furnished  by  them  for 
building  and  repairing  houses,  do  not  extend  to  the 
owners  of  mills,  who  furnish  lumber.  To  entitle 
themselves  to  the  beneit  of  the  Btatates,  tbey  must  be 
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actually  masons  or  carpenters,  and  must  have  con- 
tracted in  that  character  or  capacity.  Pitta  A  Oook  V8. 
Davis. — 96 

LIQUIDATED  DAMAGE& 
See  Stipulated  Damages. 

LIQUIDATED  DEMANDS. 

In  an  action  by  A  to  recover  of  B  the  price  of  a  negro 
sold  by  B  to  C|  the  demand  is  liquidated,  because 
certain  and  bears  interest.     Comett  ve.  Fain 219 

LIS  PENDENS. 

A  plea  of  oliter  lis  pendens^  and  a  motion  to  compel 
the  plaintiff  to  elect  which  he  will  prosecute,  is  the 
proper  remedy  where  two  suits  are  pending  for  the 
same  cause  of  action.     Williams  vs.  Bawlins 117 

LOST  PAPERS. 

In  a  proceeding  to  establish  a  copy  note  signed  jointly 
and  severally  by  two  or  more  makers,  it  is  necessary 
that  all  of  said  makers  or  their  legal  representatives, 
if  any  of  them  are  dead,  should  be  made  parties  if 
practicable. 

LUNATICS. 

The  guardian  of  a  deceased  lunatic  is  vested  with  all 
the  powers  of  an  administrator,  and  shall  be  controlled 
by  the  laws  in  relation  to  administrators.  Jefferson 
vs.  Bowers 452 

MALICE.    See  Criminal  Law,  9,  10. 

MARITAL  RIGHTa 
See  Devise  and  Legacy,  2. 

MARRIAGE  CONTRACT. 

A.  purchased  the  land  of  B.  at  sheriff's  sale,  under  exe- 
cution in  favor  of  C.  E.,  the  wife  of  B.  (defendant 
in  execution),  filed  her  bill  in  Chancery  for  relief,  and 
enjoining  A.  £rom  prosecuting  his  writ  of  poasesaion, 
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alleging  a  parol  agreement,  afc  the  time  of  the  mar- 
riage between  her  husband  and  herself,  whereby  the 
land  in  question,  subsequently  purchased  from  a  third 
person,  became  her  separate  estate  (the  title  having 
been  made  to  her  directly,  as  though  she  were  sole), 
and  also,  alleging  notice  to  the  purchaser  before  the 
sale,  of  her  equity :  Hdd,  that,  to  defeat  the  title  of 
A.,  E.  must  affect  C.  with  notice  of  such  equity  as 
would  invalidate  his  lien  upon  the  land.  If  the  lien 
of  the  judgment  creditor  be  superior  to  the  wife's 
equity,  so,  likewise,  is  the  purchaser's  title.  Atkin- 
aanvs,  Beall  &  Bowei* 153 

MARRIED  WOMEN. 

A  married  woman  having  a  separate  estate  settled  upon 
her,  with  no  clause  of  restraint  against  alienation, 
executes  a  mortgage  upon  her  separate  property,  to 
secure  the  creditor  of  her  husband,  there  being  no 
proof  of  coercion  by  the  husband  or  fraud  or  imposi- 
tion by  the  creditor :  Heldj  that  the  mortgage  is  good, 
and  binds  the  separate  estate  of  the  wife.  Gaitnichael 
V8.  WaUera 316 

MECHANIC'S  LIEN. 

Lumber  dealers,  who  simply  furnish  lumber  for  build- 
ing, are  not  entitled  to  the  mechanic's  lien.  Pitts  & 
Cook  V8,  Davis 96 

MILITARY  SERVICE. 

1.  The  regulation  of  the  Secretary  of  War,  of  the  29th 
April,  1862,  concerning  substitution,  in  these  words, 
<'No  person  other  than  those  expressly  named,  or 
properly  implied  in  the  Act,  shall  be  exempted,  ex- 
cept by  furnishing  a  substitute  exempt  from  military 
service,  in  conformity  with  the  regulations  already 
published  (General  Orders,  No.  29),  and  meh  exempt 
Hon  is  valid  only  so  long  as  the  svhstitute  is  legally  eX" 
empt"  is  within  the  pale  of  the  authority  conferred 
on  him  by  the  ninth  section  of  the  Act  approved  16th 
April,  1862;  and  that  delegation  of  discretion  was  ap- 
propriate to  his  office,  reasonable  and  proper.  Weems, 
enrolling  officer^  vs,  Farrdl « 413 

2.  The  provision  of  the  ninth  section  of  that  Act,  that . 
^'  persona  not  liable  for  duty  may  be  received  as  sab- 
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stitates  for  those  who  are,''  is  a  oondition  preoedeot 
to  substitution,  but  does  not  prohibit  the  Secretary  of 
War  from  providing  by  '^  regulation"  that  the  substi- 
tution shall  be  valid  only  so  long  as  the  substitute 
shall  be  exempt  On  the  contrary,  the  condition  pre- 
cedent is  suggestive  of  such  a  regulation,  and  the 
latter  is  in  strict  conformity  with  its  spirit  and  inten- 
tion, and  has  the  force  and  effect  of  law.     Ibid, 

3.  The  regulation  of  April  29th  is  not  confined  to  cases 
of  substitutes  under  eighteen  years  of  age,  when  re- 
ceived, and  subsequenUy  attaining  that  age;  but  is 
equally  applicable  to  cases  wherein  the  substitutes 
cease  to  be  exempt  by  after  l^islation.     Ibid, 

4.  As  between  the  person  furnishing  a  substitute  and 
the  Government,  substitution  is  more  in  the  nature  of 
a  gratuitous  privilege  than  of  a  contract.  But,  consi- 
dering it  as  a  contract,  that,  and  the  contract  between 
the  principal  and  the  substitute,  are  both  affected  by 
the  regulation  of  the  29th  April,  which  is  part  and 
parcel  of  each  ;  and  neither  is  impaired  by  the  re- 
enrollment  of  the  principal,  when  the  substitute  ceases 
to  be  exempt     Ibid, 

6.  The  enrolling  officer  who  receives  substitutes,  and 
gives  discharges  to  their  principals,  is  but  the  agent 
of  the  Secretary  of  War.  Tlie  Acts  of  Congress  and 
authorized  regulations  of  the  Secretary  constitute  his 
power  of  attorney,  and  any  discharge  he  may  give, 
unauthorized  by  them,  is  void.     Ibid, 

6.  The  military  authorities  cannot  legally  detain  one  in 
the  service  who  is  a  minor  below  the  age  at  which  he 
owes  military  service,  notwithstanding  such  person 
voluntarily  enlisted,  has  received  bounty,  subsistence, 
and  clothing.  He  is  incapable  of  contracting,  and  is 
not  bound  by  his  agreement     Moncriefva,  Jones 450 

7.  Under  the  enrolling  acts  of  the  Congress  of  the  Con- 
feiierate  States,  an  individual,  whose  liability  to  mili- 
tary service  is  once  fixed,  cannot  evade  it  by  volun- 
tarily engaging  in  a  new  employment,  which,  by  the 
Exemption  Act,  would  exempt  one  bona  fide  pursuing 

it     Camfidd  vs,  Patterson 661 

8  A  person  in  the  military  service  of  the  Confederacy, 
being  employed  as  contractor  for  the  transportation  of 
the  mail  on  a  route  more  than  ten  miles  in  lengthy  is 
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exempt  for  the  time  being  from  military  dntj.  Manr 
deville  ra.  Daniel 699 

See  Impreaament,  1 ;  Jurisdiction,  1. 

MINORS. 

1 .  The  father  of  a  minor  born  in  lawful  wedlock^  is  its 
natural  guardian^  and  as  such  is  entitled  to  its  cus- 
tody and  management.  Taylor  V8.  Jeter i 195 

2.  The  place  of  a  child's  birth  is  its  domicile  if  it  were 
at  the  time  the  domicil  of  its  parents^  and  so  con- 
tinues until  he  acquires  a  new  domicil.    Ibid. 

3.  A  minor  is  incapable  of  changing  his  domicil  during 
minority.  Nor  can  a  stranger^  without  the  consent 
of  the  minor's  father  (if  in  life)^  change  it  by  remov- 
ing his  person.     Ibid. 

4.  A  minor,  below  the  age  at  which  he  owes  military 
service,  cannot  legally  be  detained  by  the  military 
authorities.    Monerief  vs.  Jones , 450 

See  Guardian  and  Ward,  4,  5,  6,  7. 

MUNICIPAL  CORPORATIONS. 

1.  Under  the  provisions  of  the  charter  of  the  City  of 
Savannah,  the  Mayor  and  Aldermen  have  no  power 
to  grant  to  a  railroad  company  the  privilege  of  appro- 
priating a  portion  of  any  street,  from  end  to  end,  and 
by  excavations,  embankments,  precluding  all  other 
uses  of  such  portion.    8,  A.  &  O.  B,  B.  Q>.  vs.  Shiels  601 

2.  Where  a  proprietor  of  unimproved  land,  within  the 
limits  of  an  incorporated  city,  lays  out  and  dedicates 
a  portion  of  it  as  a  street,  then  lays  off  lots  on  said 
street,  and,  with  a  view  of  enhancing  their  value,  sells 
them  with  the  express  stipulation  that  the  street,  on 
which  they  so  abut,  ''shall  be  kept  open  to  its  full 
dimensions  for  all  time,"  if  the  city  government  ac- 
cept the  street,  they  take  it  encumbered  with  a  trust 
in  favor  of  the  purchasers  of  said  lots,  and  their  suc- 
cessors in  title ;  and  equity  will  enforce  that  trust,  by 
enjoining  the  construction  of  any  work  materially  ol>- 
structing  the  free  use  of  such  street,  as  originally  pro- 
jected and  dedicated.  How  such  dedication  shall  be 
made,  and  how  proven  ?    Query.    Ibid. 

See  (Hty  Ordinances,  1,  2 ;  Taxes  and  Taxation,  1. 

MURDER.    See  Criminal  Law,  13. 
Vol.  xxzni — 42. 
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NEGOTIABLE  PAPER 

The  transferee  of  a  negotiable  paper,  who  receives  the 
same  before  it  is  due,  cannot  be  affected  by  any  s^ree- 
ment  or  understanding  between  other  parties  to  the 
paper,  unless  notice  of  such  agreement  or  understand- 
ing is  brought  home  to  the  transferee.  Waoten  vs. 
Inman 41 

See  Ouardian  and  Ward,  1,  2. 

NEW  TRIAL. 

1.  An  unsuccessful  attempt  to  impeach  a  witness,  though 
in  violation  of  law,  furnishes  no  ground  for  a  new 
trial.     Matthia  vs.  The  State 24 

2.  A  new  trial  will  not  be  granted  on  the  ground  of 
newly  discovered  evidence,  where  there  has  been  a 
great  want  of  diligence  in  ascertaining  the  facts,  and 
obtaining  the  testimony.     Ibid. 

3.  The  refusal  to  charge  what  is  not  law,  is  no  groond 

for  a  new  trial.     McCurdy  vs.  Terry 50 

4.  Newly  discovered  evidence,  which  is  merely  cumula- 
tive, and  which  ought  not  to  change  the  verdict  if 
admitted,  is  no  ground  for  a  new  trial.     Ibid. 

6.  Where  the  verdict  is  strongly  and  decidedly  against 
the  weight  of  the  evidence,  a  new  trial  ought  to  be 
granted.     StanceU,  exWj  vs.  Kenan 56 

6.  Whilst  it  is  the  duty  of  the  Court  to  restrict  the 
counsel  for  the  State,  in  his  concluding  argument 
upon  the  facts  of  a  case,  to  such  facts  as  are  in  evi- 
dence, yet  the  failure  of  the  Court  thus  to  restrict  the 
counsel,  is  no  sufficient  ground  for  a  new  trial,  where 
the  accused  is  not  prejudiced  by  the  remarks  of  the 
counsel  outside  of  the  evidence,  and  where  the  Court 

is  not  called  on  to  interpose.     Davis  vs.  The  State..,.    98 

7.  The  refusal  of  the  Court  to  continue  a  case,  on  ac- 
count of  the  absence  of  witnesses,  is  no  ground  for  a 
new  trial,  where  the  Court  temporarily  postpones  the 
case,  and  sends  for  the  witnesses,  and  the  party  moving 
the  continuance  obtains  the  benefit  of  their  testimony. 
Ibid. 

8.  A  party  who  himself  loses  or  suppresses  de])ositions 
taken  in  a  case,  will  not  be  allowed  to  take  advantage 
of  the  absence  of  the  depositions  by  motion  for  a  new 
trial.     Williams  vs.  Raiclins 117 

9.  Where  there  is  sufficient  evidence  to  sustain  a  ver- 
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diet,  and  the  Judge  who  tried  the  case  refuses  a  new 
trial,  this  Court  will  not  award  a  re-hearing,  unless 
the  principles  of  justice  imperatively  demand  a  new 
trial.     Lewis  et  at  vs.  The  State 131 

10.  An  erroneous  charge  of  the  presiding  Judge,  which 
is  immaterial  to  the  issue  on  trial,  and  which  could 
not  injuriously  affect  the  defendant,  is  no  ground  for 
a  new  trial.     Ibid. 

11.  The  forgetfulness  by  a  party  of  a  material  fact  on 
the  trial  is  not  a  sufficient  ground  for  a  new  trial. 
Gaulden  vs.  Lawrence. 159 

12.  A  new  trial  refused  on  the  ground  of  newly  disco- 
vered evidence,  for  the  reasons  that  it  is  cumulative, 
and  that  due  diligence  had  not  been  used  prior  to  the 
trial.     Crawford  vs.  Gaulden 173 

14.  A  new  trial  will  not  be  granted  when  the  verdict  is 
supported  by  the  evidence,  and  the  case  has  been  fairly 
submitted  to  the  jury  by  the  Court.  Densm  vs.  Miller  275 

15.  The  accused,  who  had  heard  before  the  trial  of  a 
witness  whose  testimony  would  be  important  to  his 
defense,  applied  to  such  witness  to  learn  what  the 
witness  would  testify ;  the  witness  told  him  that  he 
knew  nothing ;  but  after  the  trial  and  conviction,  the 
accused  learned  the  facts  to  which  the  witness  would 
testify,  and  these  being  material,  and  such  as  would 
likely  produce  a  different  verdict :  Heldy  that  a  new 
trial  ought  to  have  been  granted,  on  the  ground  of 
newly  discovered  evidence.     Phillips  vs.  The  State,..  281 

16.  A  new  trial  granted  on  the  ground  that  one  of  the 
jury  was  over  sixty  years  of  age,  and  the  fact  un- 
known to  the 'prisoner  and  to  his  counsel  until  after 
conviction.     Burroughs  vs.  The  State 403 

17.  New  trial  refused  on  the  alleged  ground  that  the 
verdict  was  contrary  to  law  and  the  evidence.  Wil- 
sonvs.  TheStaie '. 207 

18.  The  rgection  of  irrelevant  evidence  is  no  ground 

for  a  new  trial.    Bird  vs.  Harville,  exW 459 

19.  When  the  finding  of  the  jury  cannot  be  sustained 
by  any  possible  view  of  the  testimony,  and  is  against 
justice,  a  new  trial  will  be  granted.  Waikins  &  BtU^ 
lardvs.  Defoor 494 

20.  New  trial  sought  on  the  ground  of  error  in  the  ver- 
dict, refused  on  account  of  great  conflict  in  the  evi- 
dence.    Meyer  vs,  Dawson 529 
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21.  In  case  of  a  capital  conviction,  where,  upon  a  review 
of  the  whole  tefltimony,  the  Court  is  not  satisfied  with 
the  verdict  of  the  jury,  on  account  of  the  incomplete- 
ness of  the  proof,  there  being  evidence  omitted  which 
it  was  in  the  power  of  the  State  to  produce,  and  more 
especially  where  the  presiding  Judge  failed  to  charge 
upon  a  point  of  law  insisted  upon  in  argument  by  de- 
fendant's counsel,  and  upon  which  a  charge  was  re- 
quested, a  new  trial  will  be  granted.  Bains  va.  The 
Stale 571 

See  Contimmneef  1 ;  Criminal  Law,  13. 

NOTICE. 

The  transferee  of  a  negotiable  paper,  who  buys  the  same 

before  it  is  due,  cannot  be  affected  by  any  agreement 

between  other  parties  to  the  paper,  unless  notice  of 

such  agreement  is  brought  home  to  the  transferee. 

Woolen  V8,  Inman 41 

See  Principal  and  Surely,  1,  2,  3,  4,  5,  6 ;  Marriage 
Conlraot,  1, 

NUISANCES. 

The  placing  of  a  permanent  obstruction  in  any  street  of 
an  'incorporated  city,  without  proper  authority  to  do 
so,  creates  a  public  nuisance,  and  Courts  of  Equity 
have  power  to  enjoin  such  a  work  in  progress,  or  about 
being  commencea.     S.  A.  &  O.  R.  i2.  Ob.  vs.  S/uek.,  601 

OFFICER. 

An  individual  who  has  been  appointed  or  elected  in  a 
manner,  prescribed  by  law,  who  has  a  designation  or 
title  given  him  by  law,  and  who  exercises  functions 
concerning  the  public,  assigned  to  him  by  law,  is  a 
public  officer,  Bradford  vs.  The  Judices  of  Injeriar 
Court 332 

PARTIES. 

1.  A  bill  was  filed  by  feme  coverls,  together  with  their 
husbands,  to  compel,  among  other  things,  the  execu- 
tion of  their  mothei^s  will,  in  which  their  respective 
shares  were  directed  to  be  paid  to  trustees,  for  their 
separate  use :  Heldj  that  the  bill  was  not  objectionable 
on  the  ground  that  such  trustees  did  not  join  with  the 
feme  coverts^  no  such  persons  being  then  in  existence, 
nor  necessity  for  them,  until  the  property  should  be 
distributed,  etc.    Harper  vs.  Whitehead • 138 
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2.  It  is  only  necessary  for  Sifeme  covert  to  sue  in  equity 
by  prochdn  ami  to  secure  costs,  etc.  When  no  such 
necessity  exists,  she  may  in  equity  sue  alone.     Ibid. 

3.  When  the  feme  coverts  are  complainants  In  the  bill 
propria  personay  that,  of  itself,  is  sufiBcient  evidence 
that  the  consented  to  the  filing  of  the  bill.     Ibid. 

4.  When  married  women  file  a  bill  in  respect  to  their 
separate  property,  in  which  there  is  no  antagonism 
between  them  and  the  rights  so  claimed  of  their  hus- 
bands, they  (the  husbands)  ought  to  be  joined  with 
them  as  complainants,  and  not  as  defendants  to  the 
bill.     Ibid. 

See  Criminal  LaWy  4;  EjectmerU,  2,  3,  7;  Equity,  10; 
Lost  Papers,  1;  New  IHal,  8;  Partition,  2;  Promts^ 
sory  Notes,  1 . 

PARTITION. 

1.  Upon  an  application  to  the  Superior  Court  for  parti- 
tion of  land  by  joint  tenant,  or  tenant  in  common,  under 
tlie  Act  of  March  26, 1767,  it  is  proper  for  that  Court, 
in  case  of  a  contest,  to  go  into  a  consideration  of  the 
title,  both  legal  and  equitable,  and  award  or  refuse  the 
writ,  according  to  the  proof  made.     Oriffin  vs.  Gfriffin  107 

2.  When  the  proof  shows  that  the  defendant  to  such  ap- 
plication has  no  real  interest  in  the  land,  but  that  the 
title  or  interest  is  in  a  third  person,  the  Court  should 
not  proceed  to  a  hearing  until  such  third  person  is 
notified  and  made  a  party.     Ibid. 

PARTNERS  AND  PARTNERSHIPS. 

1.  Though  an  agreement  between  two  parties  concerning 
a  particular  business,  in  which  real  estate  belonging  to 
one  of  them  is  to  be  used,  be  denominated  "a  lease/^ 
and  the  fruit  to  accrue  to  the  owner  of  such  estate  be 
called  "rent,'*  yet  if  it  appear  that  such  fruit  is  to  come 
only  from  the  *^net  profits"  of  the  business,  and  is  not 
to  exceed  a  certain  proportion  of  them,  the  parties  will 
in  law  be  regarded  as  partners.  DcUton  City  Co.  vs. 
Dalton  Manvfactufving  Co 243 

2.  Equity  will  enjoin  one  of  several  partners  in  a  business 
enterprise,  who  by  the  partnership  contract,  has  under- 
taken to  superintend  and  manage  the  business,  from 
carrying  on  the  same  business,  at  the  same  place,  in  a 
separate  establishment,  for  his  sole  benefit,  even  though 
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there  be  no  express  covenant  restraining  him  from  so 
doing.    Marshall  &  Co.  vs.  Johnson 5C»0 

PAYMENT, 

The  deputy  sheriff  takes  from  the  defendant  in  afi.fa. 
in  his  hands  for  collection^  notes  of  third  persons  and 
receipts  him  for  so  much  money  in  full  of  principal, 
interest  and  cost  due  on  the  execution :  Hetdy  to  be  no 
payment,  and  the  principal  sheriff  is  not  liable  to  a  rule 
on  account  of  this  act  of  the  deputy.  Reynolds  vs.  Dale  585 

See  Lapse  of  Time,  1,  2. 

PENDENCY  OF  I^ORMEE  SUIT. 
See  Lis  Pendens. 

POSSESSORY  WARRANT.  See  Impresgment,  10. 

PRACTICE  IN  SUPERIOR  COURT. 

1.  A  party,  plaintiff  or  defendant,  mdy  begin  at  either 
end  of  his  testimony,  upon  the  assurance  of  counsel, 
that  he  expects  to  supply  all  the  links  in  the  testimo- 
ny necessary  to  make  out  his  case.  McOurdy  vs.  Terry    49 

2.  When  a  case  is  in  the  last  resort,  testimony  taken  by 
interrogatories  and  commissions,  can  only  be  objected 
to  on  the  ground  of  irrelevancy.     Ibid. 

3.  The  refusal  of  the  Court  to  continue  a  case,  to  enable 
a  party  to  obtain  evidence  to  impeach  a  witness,  by 
whase  testimony  he  is  surprised,  is  no  sufficient  ground 
for  a  new  trial.     Ibid. 

4.  If  counsel,  from  notes  taken  by  him  on  a  former  trial, 
or  from  his  recollection  of  the  charge  of  the  Court  as 
then  given,  or  from  notes  of  the  charge,  taken  by  the 
presiding  Judge  himself,  rehearse  such  charge  to  the 
jury,  and  assume  that  it  embodies  the  law  of  the  case, 
there  is  no  good  reason  for  arresting  him,  and  prohi- 
biting that  course,  and  a  failure  of  the  Court  to  arrest 
the  counsel,  is  no  sufficient  ground  for  a  new  trial. 
Stancell,  ea;V,  vs.  Kenan  et  al 56 

5.  Where  there  has  been  no  verdict  for  damages  against 
the  claimant,  he  may  withdraw  his  claim,  although 
the  case  be  on  the  appeal.  Heneker  <fc  Glover  vs.  Mo 
Michael 94 

See  Alien  Enemies,  1 ;  Continuancej  2,  7 ;  Error ^  2;  £«- 
dencsy  5, 16 ;  Interest,  1 ;  Interrogatories,  3 ;  Jury,  1 ; 
Lis  Pendens,  1 ;  New  Trial,  6,  7;  Partition,  1,  2. 
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PRACTICE  IN  SUPREME  COURT. 

1.  This  Court  will  not  review  anything  which  trans- 
pires prti;a^iy  in  the  Court-room,  between  the  Court 
and  counsel.     Stancdlj  eoir^  va.  Kenan  et  al. 56 

2.  The  first  section  of  the  Act  of  22d  January,  1852, 
entitled  "An  Act  to  regulate  the  practice  of  the  Su- 
preme Court,  and  of  the  Superior  Courts  of  this  State, 
and  for  other  purposes,"  etc.,  pamphlet  214,  is  not 
repealed  by  the  Act  of  1856,  entitled,  "An  Act  to 
simplify  the  method  of  carrying  cases  to  the  Supreme 
Court,  and  for  other  purposes,''  pamphlet  199.  Con- 
struing the  two  together,  a  case  will  not  be  dis- 
missed on  the  ground  that  more  than  ten  days  elapsed 
between  the  filing  of  the  bill  of  exceptions,  in  the 
office  of  the  Clerk  of  the  Superior  Court,  and  the 
signing  of  the  certificate  by  that  officer,  provided  the 
bill  of  exceptions  were  tendered,  served  and  filed, 
within  the  time  prescribed  by  law.  Alexander  vs. 
Edwin  Bates  i&  Co 125 

3.  When  there  is  no  evidence  in  the  record  that  the 
errors  complained  of  were  committed  by  the  Court 
below,  than  that  they  were  stated  in  the  rule  nisi 
which  was  refused  by  the  presiding  Judge,  this  Court 
cannot  entertain  jurisdiction  of  the  case.  OHve  vs, 
Harrington.. 580 

See  Bail,  4;  BUI  of  Exceptions ,  1,  2;  Charge  of  the 
Courty  3;  Claim  and  Claim  Laws,  2;  Continuance, 
6 ;  Discovery  at  Law,  1 ;  Error,  1. 

PRESUMPTIONS. 

See  Administrators  and  Executors,  2 ;  Evidence,  8,  9 ; 
Lapse  of  Time,  1,  2;  Statute  of  Limitations,  1. 

PRINCIPAL  AND  SURETY. 

1.  Where  there  has  been  no  levy  made  upon  the  pro- 
perty of  a  principal  in  judgment,  and  no  notice  given 
by  the  surety  to  proceed  against  the  property  of  his 
principal,  the  rules  of  law  regarding  forbearance  are 
the  same  after  judgment  as  before.  Crawford  vs. 
GatUden 173 

2.  Mere  forbearance  towards  the  principal,  in  the  ab- 
sence of  notice  from  the  surety  to  proceed  against  the 
former,  does  not  discharge  the  latter.     Ibid. 

3.  A  promise  to  forbear^  for  a  definite  time,  will  not 
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diadharge  the  sorefy,  nnlen  it  be  m  promise  binding  in 

law  upon  the  oreditori  ''such  as  will  tie  his  hands."  lb. 

4.  No  snch  promise  is  Irinding  nnless  supported  by^ 

'  consideration,  and  the  payment  of  a  part  of  the  debt 

is  not  a  good  oonsideration.    Ibid. 

6.  To  entiUe  a  seoarity  or  aidorser  to  the  benefit  of  the 
provisions  of  an  Aot  for  his  relief  eta,  of  Decemb^ 
26th,  1831|  it  is  only  neoessary  for  him  to  notify  the 
holder  to  sne  the  note.  It  is  not  neoessary  that  he 
shoold,  in  addition,  notify  the  holder  that  unless  he 
did  proceed  to  collect  the  note  that  he  would  claim 
the  benefit  of  that  Act    DeMonvB.  MUkr 275 

6.  When  the  note  became  due  on  the  first  day  of  June, 
and  the  witness  testified  that  the  notice  was  given  in 
the  spring,  it  was  not  enor  in  the  Goort  to  chargo 
the  jury  uiat  the  witness  might  have  been  mistaken, 
bat  that  it  was  fi>r  them  to  ddermine  upon  all  the 
firsts  and  testimony,  whether  the  note  was  due  at  the 
time  of  the  notice  or  not.    Ibid. 

PROCESS. 

1.  In  computing  the  five  days  allowed  sherifib  and  their 
deputies  for  serving  writB^  etc.,  by  the  Act  of  27lh^ 
February,  1866  (pamphlet  136),  the  return  day,  or 
latest  day  fixed  for  filing  petitions  at  law,  or  bills  in 
equity  must  be  exdudeoT    Bcud^  vs.  Bennett 146 

2.  If  the  last  of  the  five  days  thus  computed  be  Sunday, 
it  also  must  be  excluded,  and  service  on  the  Monday 
thereafter  will  be  good.    Ibid. 

See  BaU^  3. 

PROMISSORY  NOTES. 

Plaintifi*,  as  transferee,  sued  on  a  note  papable  to  C,  or 
bearer,  for  $1,000  00;  defendant  plead  that  the  note 
is  not  the  property  of  plaintifi^,  but  of  payee ;  also, 
that  the  consideration  was  illegal,  and  had  failed, 
also,  set-off  against  payee;  defendant  proved  that 
plaintiff  had  given  to  C.  a  due  bill,  promising  to 
pay  C.  $900  00,  when  the  note  of  defendant  to  C. 
for  $1,000  00  was  collected :  Hdd^  that  this  proof 
was  sufficient  to  let  him  into  any  defense  that  he 
might  legally  have  made  against  the  payee,  and  that 
any  evidence  admissible  against  the  latter  was  admis- 
sible in  this  case.    Bird  v%.  HarvUhy  exW 459 

See  Emd&nce^  18;  Qwxrdian  and  Ward^  1,  2. 
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PUBLIC  EXCITEMENT.    See  OnOinvance,  3. 

RAILROADS. 

1.  To  charge  a  railroad  with  the  damage  resulting  from 
the  killing  of  stock  on  the  track,  by  the  running  of 
the  cars,  it  is  incumbent  on  the  owner  to  show,  affir- 
matively, that  such  killing  resulted  from  the  gro&s 
neglect,  mismanagement^  or  the  carelessness  of  tlie 
road  or  its  employees.     Oeo,  R.  R,  &  Banking  Co. 

V8.  Anderson /  110 

2.  When,  in  an  adjustment  by  the  commissioners,  of  the 
damages  to  the  land  by  the  running  of  the  Georgia 
Railroad  over  the  same,  the  owner  claims  and  re- 
ceives, by  the  award  of  such  commissioners,  addi- 
tional compensation  for  building  and  keeping  up  a 
fence  on  the  line  of  such  road,  as  it  runs  through  his 
land,  for  the  purpose  of  protecting  stock,  etc.,  and  the 
stock  of  such  owner  suosequently  escapes  over  such 
fence  from  his  enclosures,  on  to  the  track,  and  is  there 
killed  by  the  running  of  the  cars :  Held,  that  the  pro- 
ceedings and  award  giving  such  compensation,  is  ad- 
missible as  evidence  for  the  road  in  a  suit  brought  by 
the  owner  to  recover  damages,  etc.     Ibid. 

3.  The  Act  of  the  Legislature,  assented  to  on  the  4th 
December,  1861,  amendatory  of  the  charter  of  the  Sa- 
vannah, Albany  and  Gulf  Railroad  Company,  autho- 
rizing them  **  to  extend  their  road  from  any  point  at 
or  in  the  city  of  Savannah  to  the  island  of  Tybee,'' 
does  not  authorize  them  to  extend  their  road  into  the 
city,  in  a  direction  differing  from  that  to  Tybee  Island, 
and  to  lay  their  track  through  the  entire  length  of 
one  of  the  streets,  with  a  grade  requiring  deep  excav- 
ations and  high  embankments.     8.  A,  &  G.  R.  R. 

Co,  V8.  Shiela 601 

4.  The  proper  construction  of  that  Act  authorizes  the 
Company  to  extend  its  road  from  some  point  on  the 
road  already  built,  **at  or  in  the  city  of  Savannah,'' 
with  reasonable  directness  to  the  island  of  Tybee. 
Ibid. 

See  Oorporattona,  1,  2. 

RATIFICATION. 
Bee  Admintstratora  and  JExecutorSf  2. 

■ 

RECEIPTS.    See  Emdence,  1. 
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EEGISTRATION.    See  iJeeds,  1. 

BELEASE. 

1.  An  attorney-at-law,  without  special  authority,  is  not 
competent  to  release  a  witness  for  his  client.    McGiLrdy 

V8.  Terry 41 

2,  It  is  not  error  for  the  Court  to  refuse  to  suspend  the 
trialy  and  continue  a  case,  in  order  to  enable  an  attor- 
ney to  obtain  from  his  absent  client  a  release  to  a 
witness.  This  is  especially  so,  where  the  client  was 
apprised  of  the  necessity  of  the  release.    Ibid. 

RES  GEST^.    See  Evidence,  19. 

SALE.     See  Adminiatratora  arid  Executors,  2,  3. 

SECRETARY  OF  WAR. 
See  MUitary  Service,  1,  2,  3,  4,  6. 

SEPARATE  ESTATE. 
See  Married  Women;  Speoifio  Performance,  2,  3. 

SERVICE. 

In  computing  the  time  allowed  sheriffs  for  serving  writs, 
etc.,  return  day  must  be  excluded ;  and  if  the  last  of 
the  five  days  allowed  him  be  Sunday,  it  must  also  be 
excluded,  and  in  such  cases  service  on  the  Monday 
thereailer  will  be  good.    Baxley  vs.  Bennett 14fi 

SET-OFF. 

A  separate  debt  cannot  be  set  off  to  a  joint  demand. 
DaUon  City  Co,  vs.  Dalton  Manufacturing  Co 243 

SHERIFFS.     See  Payment,  1. 

SLANDER.    See  AbaJtement,  1. 

SMALL  POX.    See  Costs,  4,  5. 

SOLDIERS.     See  County  Ti^eamrer,  3. 

SPECIFIC  PERFORMANCE. 

P.,  some  time  after  the  intermarriage  of  his  daughter 
with  K,,  placed  some  slaves  in  their  possession,  with 
the  distinct  agreement  and  understanding  between 
the  father  and  husband,  that  the  possession  of  said 
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negroes  shall  not  operate  as  a  gift,  or  otherwise  vest 
title  in  the  husband,  but  was  for  the  separate  benefit 
of  the  wife  and  such  children  as  she  might  thereafter 
have,  and  that  the  fiither  would  at  a  convenient  time 
execute  a  deed  in  writing  conveying  said  negroes  to 
the  husband  in  trust  for  the  purposes  aforesaid.  The 
husband  died  before  the  instrument  was  executed,  and  * 
his  administrator  proposed  distributing  this  property 
as  a  part  of  his  estate :  Hddy  that  upon  a  bill  filed 
for  that  purpose,  a  Court  of  Equity  would  restrain 
.  the  administrator  from  controlling  this  property,  and 
decree  a  conveyance  from  the  father  to  the  daughter, 
pursuant  to  the  orieinal  agreement  and  understanding 
of  the  parties,  the  father  not  objecting  thereto.  Per- 
kins &  Keith  V8,  Keith 525 

See  Equity,  1. 

STATUTE  OF  LIMITATIONS. 

The  presumption  that  the  law  raises  in  favor  of  a  gifb, 
when  a  parent  allows  a  son-in-law  to  take  home  with 
him,  after  his  marriage,  and  retain  in  his  possession  a 
negro  girl,  is  completely  overcome  and  destroyed  in 
the  absence  of  other  proof,  by  the  declarations  of  such 
son-in-law,  that  he  held  the  negro  as  a  loan,  and  not 
as  a  gift — that  the  title  to  the  property  was  in  his 
father-in-law;  nor  does  the  Statute  of  Limitations 
commence  to  run  in  such  case  against  the  title  of  the 
father-in-law  until  a  claim  of  title  adverse  to  such 
title  is  brought  home  to  his  knowledge.  Bich  vs. 
Mobley 85 

See  Trusts  and  Trustees^  2. 

STATUTES. 

Where  there  are  several  Acts  of  the  Legislature  passed 
upon  the  same  subject  matter,  in  construing  a  parti- 
cular section  of  one  of  them,  where  the  grammatical 
construction  is  doubtful,  the  general  intent  of  the 
Legislature  will  control  both  the  literal  or  strict 
meaning  of  words,  so  as  to  effectuate  the  objects  of 
the  law,     George  vs.  Board  of  Eduodtion 343 

STIPULATED  DAMAGES. 

1.  When  A  draws  on  B  an  accommodation  acceptor, 

S remising  to  place  means  in  his  hands  to  meet  the 
rafl,  payable  at  bank  at  its  maturity,  and  stipula- 
ting^ in  case  of  failure^  to  pay  him  ten  per  cent,  on 
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the  principal  and  interest  of  the  draft,  as  stipulated 
damages :  Heldj  that  this  is  not  a  penalty,  but  that 
the  agreement  of  the  parties  may  be  enforced.  Har- 
dee  A  Co,  V8.  Howard  et  al 533 

2.  The  intention  of  the  parties  is  mainly  to  be  consi- 
^dered  in  determining  whether  an  agreement  is  a  pen- 
alty or  liquidated  damages.     Sutton  vs.  Howard  et  al.  536 

3.  Courts  will  not  relieve  against  liquidated  or  ascer- 
tained damages,  unless  it  would  be  unconscienable  and 
oppressive  to  enforce  them.     Ibid. 

STOCK.     See  BaUroada,  1,  2. 

STOCKHOLDERS.    See  Corporations,  1,  2. 

STREETS. 

See  Municipal  OorporaUona,  1,  2 ;  Nuiaanoes,  1 ;  Bail- 
roads i  3. 

SUBSTITUTES. 
See  Military  Service,  1,  2,  3,  4,  5. 

SUNDAY.    See  Process,  1,  2;  Service,  1. 

TAXES  AND  TAXATION. 

1.  The  charter  of  an  incorporated  city,  authorizing  the 
Mayor  and  City  Council  thereof  to  levy  and  collect  a 
tax  upon  all  and  every  species  of  property  within  the 
limits  of  said  city,  gives  no  power  to  levy  a  tax  upon 
notes  and  other  evidences  of  debt,  belonging  to  a 
person  residing  in  the  city,  on  and  against  persons 
residing  without  the  limits  of  said  city.  Bridges  vs. 
City  Council  of  Griffin 113 

2.  No  judicial  interference  is  allowed  under  the  income 
tax  imposed  by  the  Act,  approved  April  18, 1863,  for 
the  support  of  indigent  widows  and  orphans  of  soldiers 
who  have  died  or  been  killed  in  the  service  of  this 
State,  or  of  the  Confederate  States,  etc.  Yancey  vs. 
New  Manchester  Co 622 

TENNESSEE.     See  Alien  Enemies,  2. 

TESTAMENTARY  CAPACITY. 

Testamentary  capacity  defined.  StanceU,  e£r,  etc.,  vs. 
Kenan  et  al. •     56 
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TIME.    See  Process,  1,  2 ;  Service,  1. 

TITLE. 

1.  A  defendant  in  ejectment  may  defeat  a  recovery 
against  him,  by  showing  title  in  a  third  person. 
Brumbalo  vs.  Baxter...,. 81 

2.  A  tenant  cannot  repudiate  the  title  of  his  landlord, 
until  he  surrenders  up  to  him  the  premises.     Newton 

vs.  Beckon^ 163 

See  Ejectmenty  6,  7 ;  Estoppel,  1 ;  Gruardian  and  Ward,  1. 

TRUSTS  AND  TRUSTEES. 

1 .  Whether  a  bill  in  equity,  by  cestui  que  trust,  feme 
covert,  against  trustee  and  a  stranger,  alleging  that 
trustee  has  loaned  trust  funds  to  stranger,  who  has 
not  paid,  but  alleging  neither  refusal  of  trustee  to  sue, 
nor  stranger  to  pay;  alleging,  further,  that  trustee 
is  insolvent,  but  not  showing  when  insolvency  com- 
menced, and  alleging  no  waste  or  misconduct ;  and 
praying  for  removal  of  trustee  and  appointment  of 
another,  and  decree  that  stranger  pay  to  new  trustee, 
is  demurrable  for  want  of  equity.    Query.     Mason 

&  Dibble  vs.Mason 435 

2.  Where  the  trustee  of  Sifeme  covert,  thereto  authorized, 
loans  money  to  a  stranger,  (the  latter  knowing  that  it 
is  a  trust  fund,)  and  takes  a  note  payable  to  himself 
as  trustee,  in  the  absence  of  all  fraud  and  conspiracy, 
the  Statute  of  Limitations  is  a  good  defense  to  the 
stranger,  as  well  as  in  equity,  against  the  cestui  que 
trust,  as  at  law  against  the  trustee.     Ibid. 

3.  Testator  by  a  codicil  to  a  will,  in  which  he  had  par- 
ticularly defined  the  duties  of  his  executors  therein 
appointed,  cuts  down  the  portions  of  his  daughters  to 
a  life-estate  with  the  remainder  to  their  children — 
makes  that  life-estate  a  separate  one,  and  directs  his 
executor  to  receive  the  daughters'  portions  in  trust  for 
them — the  net  increase  only  to  be  allowed  by  the  ex- 
ecutors for  the  comfortable  support  and  maintenance 
of  his  daughters.  It  was  also  provided  that  the  exe- 
cutors may  allow  to  the  husbands  of  the  daughters 
the  net  annual  proceeds,  if  they  thought  it  prudent  to 
do  so.  H.,  one  of  the  daughters,  married  J.  L.  D., 
who  was  duly  appointed  trustee  for  his  wife  and  her 
share  of  her  father's  estate.  The  executors  turned 
over  the  same  to  him  and  took  his  receipt  as  trustee 
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therefor,  and  the  husband  managed  the  tnist  and  ap- 
propriated the  net  income  during  his  life.  On  a  bill 
filed  by  the  succeeding  trustee  against  the  representa- 
tive of  the  deceased  husband  for  an  account  of  the  net 
income:  Heldy  that  the  executors  could  not  have  taken 
the  daughter's  share  of  the  estate  as  executors  but  as 
"  trustees ;  that  the  power  given  them  in  codicil  to  allow 
the  husband  the  net  income  was  not  a  personal  one, 
and  that  on  the  appointment  of  the  husband  as  trus- 
tee, and  the  executors  accounting  with  him  in  that 
character,  his  estate  was  not  liable  to  an  account  for 
such  of  the  net  income  of  his  wife's  estate  as  he  had 
received.     Maaiinva.  Barnard 520 

USURY.     See  Interest,  1. 

VENUE. 

"Where  the  cause  of  action  against  two  defendants  is 
essentially  a  tort,  a  wrong  independent  of  a  contract, 
it  cannot  be  brought  so  as  to  bring  one  of  the  defend- 
ants from  the  county  of  his  residence.  Brigham,  Kelly 
&  Co.  V8,  Slappy  ATaylor 309 

VERDICT. 

1.  A  verdict  in  accordance  with  the  evidence  will  be 
maintained.     Matihu  va  The  State 24 

2.  A  verdict  and  judgment,  in  accordance  with  the  law 
and  facts  of  a  case  will  not  be  disturbed.  Harbin  vs. 
Roberts 45 

3.  The  verdict  in  this  case  being  strongly  and  decidedly 
against  the  weight  of  the  evidence,  and  therefore  con- 
trary to  law,  must  be  set  aside.  Stanedl,  cx'r,  vs, 
Kenan  et  aL 56 

4.  When  the  verdict  is  in  accordance  with,  and  sup- 
ported! by,  the  evidence,  it  will  be  maintained.  Davis 

vs.  The  'State 98 

5.  Where  tlie  verdict  is  right  in  itself,  and  should  have 
been  rendered,  had  the  entire  charge  been  given  in 
accordance  with  positions  rightly  assumed  by  the 
plaintiff  in  error,  it  will  not  be  disturbed  because  of 
erroneous  instructions.     Crawford  vs.  Gavldcn 173 

6.  When  there  is  a  conflict  of  testimony,  and  the  pre- 
ponderance rather  with  than  against  the  finding  of 
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the  jury,  the  Court  will  not  disturb  the  verdict,  Obr- 
nett  V8.  Fain 219 

See  New  Tried,  9,  19. 

WAE. 

The  late  war  came  on,  pending  an  action  in  favor  of 
citizens  of  the  United  States  against  citizens  of  Geor- 
gia, and  the  defendants  fded  a  pica  that  the  plaintiffs 
being  alien  enemies  could  not  maintain  the  suit.  The 
truth  of  the  plea  being  admitteil,  tlie  Court  dismissed 
the  action  :  Hthl,  that  the  Court  did  right.  Howes^ 
Hyatt  &  Company  V8,  Chester  &  Co 89 

WARRANTY.     See  Eviction,  1. 

WASTE. 

Injunction  to  stay  waste  allowed  as  a  matter  of  course. 
Markham  vs.  Howell  et  al 508 

WIDOW.     See  Election,  1,  2. 

WILLS. 

1.  Testamentary  capacity  defined.  Stancell,  exW,  vs. 
Kenan  et  al 56 

2.  WJK^n  the  testator  signs  his  will  in  the  presence  of 
the  subscribing  witnasses,  and  retires  to  an  adjoining 
room,  and  lies  down,  and  the  witnesses  subsequently 
signed  as  subscribing  witnesses ,  Held,  that  the  pre- 
sumption is,  that  they  did  not  subscribe  in  presence 
of  the  testator,  and  that  this  presumption  must  be 
rebutted  by  proof  before  the  will  can  be  set  up. 
Lamb  vs.  Girtman 289 

3.  The  recognition  by  the  witnesses  at  a  subsequent  day, 
in  the  presence  of  the  testator,  that  the  signatures  to 
the  will  were  their  own,  is  not  a  compliance  with  the 
law,  and  docs  no  cure  the  original  omission.     Ibid. 

4.  F.  made  the  following  will,  to-wit :  "  That  all  my 
estate  be  kept  together  during  the  widowhood  of  my 
beloved  wife,  Martha,  and  minority  of  my  children; 
in  case  the  widow  should  marry,  and  the  children  as 
they  become  of  age,  or  the  day  they  are  marrietj, 
shall  draw  one-sixth  of  the  estate  as  ax)praised,  ex- 
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cqtt  t'.vcnty-fivo  per  cent,  ol'  each  shnrc,  Miiii-Ii  -h:'.!! 
rciiuiiii  umlintrilratfJ  until  the  voimji'.-t  diiM  ^^v.-W 
l)C«M)tn'*  of  iv;iK\  :it  which  time  an  I'jiial  aii'l  i-ntiro 
division  oi*  llio  wholu  i*!"t:ito  shall  t:'Uo  [jlaco.  Ii  is 
al:?o  iny  v.ill  that  the  ohihln-n  >liall  Ik-  r:ii>(-.I  .-mkI 
well  'hIiumi'.'sI  iVoin  the  ]>n)p»»«'i1s  ot'r.iv  otatr:''  //•/  L 
that  a  hill  iih'd  hv  the  adiniiii^trat^'r-,  ::-kinj:  h  nvo 
to  srll  the  land,  and  iv-iiiV(.'st  tin*  [n\»:-.-'«l^  In  <.ii,  r 
lands  or  ni'LC-'O  proj»eriy,  or  sduu*  <){]...r  ^wW-  iiiv(-i- 
nient,  shouli  ho  enUrtiiinod  :  Pr'jr'  '.•  '.  t!n.'  i:(  re  ■!♦;•  < 
of  the  otafi!  r«'(jnire  fench  chanti**,  anti  tluif  ii  i^-  -ici- 
ther  in  vi«»!ation  of  the  terms  of  t!i«*  will  hj.r  \\\". 
intention  of  the  tt'stator  to  do  tn),  nn/l.-.'.-tf  .•.•.  /l./.-  •/• 
<t  Furvttr C 

See  Trv.slM  mitl  7 V/v '«(."*,  o. 

\VIT.NKSS. 


«      • 


1.  A  witness  eannot  he  imjx'ached  by  \):n  .f  t!  a:  :••  h.i- 
made  statements  ont  of  (.\»nri  at  var::«n-.'  v. :.  •  !,;> 
testimony  on  the  trial,  unless  a  ]>r.ipir  fi»::i!.i.'/'..  ,  1:  • 
first  laid  tor  sneh  impi-achmeni,  hv  a-kii:.  •  !'.  \\\::\  - 
hims^lt',  as  t'>  the  time,  plaee  and  o'l—'ii  •:i\  • 
the  |)*n|>n-«.d  <*'intradietiMri.      M'''i!:'^  ••>•.   '/",    .^ 

2.  Ont;  \\\\n  h:»lds  nott'S  suvd  on.  ;i<  c  )I;.'.:v':'';.: 
for  i'lr  j».!ym-'at.  nl"  a  (kht  due  :.)  I.i:i  I'l  •.}■/.  •  .'■ 
till*  in    tiio  ;'Mi';n,  i<  an   :.ir(  in;  •  ..-.n  'v::::. 
plaliilill' in  :u«''i  a-tinn.      H'rh'tt  r.-,  /.'  ''.  .•    ,.. 

'5.   A  witni'--"  Vv'lio  i-  ini«*v—i:d   mi  i'i.'«v<  ii  ••  I'  :! 
is  inr-orniM-'  '!ii    to   (v-iiiV  ia  in  halT  i  \    •,:•.•  ;••'.:   ■ 
who!ii  hi  .  !:ii' ;'«  -i  lic^.      Mi  ^  'ar-h;  .'-,   '/■:'•:  — 

-1.  A  wiih'--  i.-  ni««  iiM*-'mj)(tf'nt  «'n  i!:-   •  •  :•••    •"  * 


I 


•  »  «  • 


Uidi'^'  ii  :«,i|ii-.\*'  i's'it  \\r.  Ik-  ^«'m<'  I':'-. ••.■••,  •  \\\,  r  i.\ 
I'M'tlv  or  itiiliri-rt Iv,  in  (hi'  'Vrnt  of  tlii'  •':"i.      /'. 
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